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USDA/ASCS proclaims a national program acreage, set-aside
level, and other program provisi'ons for the 1979 crop; effective
8-15-78 ....... ..................... 36665
OCCUPATIONAL SAFETY AND HEALTH
OSHRC proposes the amendment of certain of its 'Rules of
Procedure; comments by 11-10-78 (Part IV of this issue) ....... 36856
FROZEN CONCENTRATED ORANGE JUICE
HEW/FDA announces extension of temporary permit to mar-
ket test acid-reduced frozen concentrated orange juice; effec-
tive 8-18-78 ........................................................................... 36695

FOOD SERVICE SANITATION
HEW/FDA announces availability of manual . . .......... 36696
ENDANGERED SPECIES
Interior/FWS proposes addition of certain mammals and in-
sects to Appendix I or II; comments by 8-18-78 ....... ... 36662
DISASTER ASSISTANCE
USDA/FmHA amends and redesignates regulations pertanind
to disaster loans, effective 8-18-78; comments by 9-18-78... 36594

GRANTS, COOPERATIVEAGREEMENTS, AND
CONTRACTS
OMB issues final guidance for agency use in implementing the
Federal Grant and Cooperative Agreement Act of 1977 (Part V
of this issue) ..................................... 26862
EDUCATIONAL BROADCASTING FACILITIES
PROGRAM
HEW/OE accepts applications .................................................... 36698

MARINE MAMMALS
CommercelNOAA Issues notice of avallab;1;ity of annual report 36671

TELEVISION BROADCAST SIGNALS
FCC publishes policy concerning technical standards _. 36689

SUGAR FROM BELGIUM, FRANCE AND THE
FEDERAL REPUBLIC OF GERMANY
Treasury Initiates antidumplng Investigation; effective 8-18-78 36746

NITRITES
HEW/FDA announces avallab lity of MIT dietary nitite anTmal
study -....... . 36697

ETHYLENE OXIDE
HEW/FDA extends comment period to 10-23-78 on proposal
to restrict use In certain drug products and medical devices for
human use 36644

AIMPSYCHOTIC DRUGS
HEW/FDA amends notice by proposing revised precaution
stalement In physclan labeling; effective 9-18-78. 36696

HIGHWAYS
DOT/FHA proposes to reduce, clarify, and simpfy regulatory
requIremcnts pertaining to contracting for Federal-aid highway
construction; comments by 10-17-78 36645

VESSELS IN FOREIGN AND DOMESTIC
TRADES
Treasury/Customs delays effective date to 1-1-79 for use of
cargo declaration forms. 36621
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pending and denied claims; effective 8-18-78 (Part III of
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9-15, 9-16, and 9-21-78 ................ 36743, 36744

State: Advisory Committee on the 1979 World AdminIstrative
Radio Conference; 9-20-78 .............................................. 36746

Committee on Ocean Dumping; 9-19-78 ............................ 36745
Study Group I of the U.S. Organization for the Interna-

tional Radio Consultative Committee; 9-20-78 .............. 36746
Study Group 6 of the U.S. Organization for the Interna-

tional Radio Consultative Committee; 9-26-78 .............. 36746
Subcommittee on Safety of Life at Sea; 9-8. 9-12,

9-14-78 ................................................................................ 36745
Working Group on Standards of Training and Watchkeep-

ing; 9-21-78 ............ .€ ......................................................... 36745
USDA/SEA: Committee of Wine; 9-12 through 9-13-78 ...... 36666

HEARINGS-
DOT/FRA. General Safety Inquiry:. 9-13, 1D-18. 10-19,

11-15 and 11-16-78 ............................................................. 36659
HEW/HCFA: Pharmaceutical Reimbursement Board, 10-4

and 10-5-78 ........................................................................... 36698
Interior/Secy: Navajo Land Selection Draft Environmental

Statements; 9-11-78 .............................................................. 36702

SEPARATE PARTS OF THIS ISSUE
Part II, Labor/ESA ......................................................................... 36772
Part III, Labor/ESA ......................................................................... 36834
Part IV, OSHRC .............................................................................. 36854
Part V, OMB .................................................................................... 36860
Part VI, The President .............................................................. 36869

reminders
(The items In this list were editorially compiled as an aid to FEDmAL RxcT=Sr users. Inclusion or exclusion from this list has no legal

significance. Since this list is Intended as a reminder, It does not include effective dates that occur within 14 days of publication.)

Rules Going Into Effect Today

DOT/FRA-Sleeping quarters for railroad em-
ployees; construction .......... 31006; 7-19-18

EPA-Toxic substances control; health and
safety study reporting regulations ..... 30984;

7-18-78
HUD/FHC-Carpet with foam rubber carpet

cushion (flowed-on); acceptability ..... 31003;
7-19-78

Ust of Public Laws

This is a continuing listing of public bills
that have become law, the text of which Is
not published in the 'FEDERL REG!STER.
Copies of the laws in individual pamphlet
form (referred to as "slip laws") may be
obtained from the U.S. Government Printing
Office.

[Last listing: Aug. 17, 19781
H.R. 7581 .................................... Pub. L 95-345

To amend the Internal Revenue Code of
1954 with respect to the treatment of mu.
tual or cooperative telephone company
income from nonmember telephone com-
panies, and for other purposes. (Aug. 15,
1978; 92 Stat. 481). Price: $.50.
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tion, etc.; U.S. citizen for-
eign medical students ........ 36630

SCIENCE AND EDUCATION
ADMINISTRATION

Notices
Meetings.

Committee of Nine........... 36666

SECURITIES AND EXCHANGE
COMMISSION

Rules
Organization, functions, and au-

thority delegations:
Enforcement Division, Direc-

tor, relief from disqualifica-
tion ............................. -36621

Proposed Rules
Investment Company Act:

Distribution expenses borne
by mutual funds; extension
of time ......... ......... 36643

Notices
Hearfngs, etc.:

American Stock Exchange,
Inc., et al ... .......... . 36732

Appalachian Power Co........ 36734
Bankers Security Variable An-

nuity Fund A et al.......... 36728
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Connecticut Yankee Atomic
, Power Co ................................ 36735
Consolidated Tape Associ-

ation ........................................ 36736
Monongahela Power Co. et

al ............................................. 36737
National Aviation & Technol-

ogy Corp ................................. 36739
Southern Co. et al .................... 36741

Self-regulatory organizations;
proposed rule changes:

American Stock Exchange,
Inc ............................................ 36726

Chicago Board Options Ex-
change, Inc. (2 docu-
ments) ........................... 36727, 36742

New York Stock Exchange,
Inc ............................................ 36740

P cific Stock Exchange, Inc ... 36741
Philadelphia Stock Exchange,

Inc. (2 documents) ..... 36732, 36741

SMALL BUSINESS ADMINISTRATION
Notices
Applications, etc.:

Intergroup Venture Capital
Corp ......................................... 36744

CONTENTS

Authority delegations:
Administrator, order of suc-

cession ..................................... 36744
Meetings, advisory councils:

Region M, Baltimore .............. 36743
Region m, Washington, D.C.. 36743
Region VI, Oklahoma City ..... 36743
Region, VII, Des Moines ........... 36743
Region VIII, Denver ................. 36743
Region VII, Salt Lake City.... 36744

STATE DEPARTMENT
Notices
Meetings:

International Radio Consulta-
tive Committee (2 docu-
ments) ................ 36746

Shipping Coordinating Com-
mittee (5 documents) ............ 36745

World Administrative Radio
Conference .............................. 36744

TRANSPORTATION DEPARTMENT
See Federal Highway Adminis-

tration; Federal Railroad Ad-
ministration.

TREASURY DEPARTMENT

See also Customs Service; Inter-
nal Revenue Service.

NotIces
Antidumping'

Sugar from Belgium, France
and Germany ......................... 36746

VETERANS ADMINISTRATION

Notices
Committees, establishment, re-

newals, terminations, etc.:
Health Services Research and

Development Merit Review
Board et al .............................. 36747

WAGE AND HOUR DIVISION

Rules
Restrictions on use of pesticidc

and other chemicals, provi-
sions governing application
for and granting of a waiver ... 36623
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list of dr parts affected in tfhis issue
The following numerical guide is a fist of the parts of each title of the Code of Federal Regd3tlons affected by docurxrxns pubMed Fn today's iss.e. A

cumulative list of parts affected, covering the current month to date, follows bcg'nnf! Wh tho second Issuo of the month.
A Cumulative List of CFR Sections Affected Is pubUshed separately at the end of each month. The gt-da Ests the parts and sectis affected by documents

published since the revision date of each title.

3 CFR
EXECUTIVE Oums:
11512 (Revoked by EO 12072) .... 36869
12072 ....................... ......................... 36869
12073 .............................. ............. 36873
12074 ......................... 36875
12075 ........................ 36877
13AOCLATIONS:
4585 ................................................ 36879
4586 ................................................. 36881
5 CFR
213 (7 documents) ............. 36591-36593

7 CFR

910 ................................................. 36593
981W.; .............................................. 36593
1945 ................................................. 36594

PEOPOSED RULES:
800 ........................................... 36641

14 CFR

207 ................................................. 36598
208 .............. .................................... 36599
212 .................................................. 36600
214 ................................................... 36601
217 .................................................... 36602
241 ................................................... 36602
249 ................................................. 36602
371 ................................................... 36603
372a, ................................................ 36603
373 ................................................... 36603
378 ....... ......................................... 36603
378a ................................................. 36604
380 ................................................... 36604
389 ................................................... 36618

15 CFR
377 ................................................... 36618

16 CFR

PROPosED RULES:
13 .............................................. 36642

17 CFR

200 ................................................... 36621

PROrOSED RULES:
270 ........................ . 36643

19 CFR

4 ................................... ... 36621

20 CFR
715 .................... ...
717 .............................
720........................................ .........
727 ............. . ......... .

21 CFR

131 ............................
520....................................

RoposED RULES:
182....................... ......
186 .......................................
211 .......................................
505 .........................
539 ..........................................

.548 .... ...............
821...... ......... ......

23 CFR

PROPOSED RULES:
635 ...........................................

25 CFR

PROPOSED RULES:

29 CFR
575 .................... 36623
1952 .................................. 36624

PRoPosED RurS:
2200 ............................ ..... 36854
2201 ..................................... 36854

40 CFR
52 (3 documents) .......... 36624-36627
118....... . 36628119 ................ .. 36628
180 (3 documents) ...... 36628-36629
PtoPosED RULES:

65 (5 documents)-....... 36649-36654
180 ..................4...... 36655

42 CFR
57. ............ .............. ......... ,. 36630

PR.o SED RULES:
36622 449 ........................ .... 36656
36622 45 CFR

36644 121h ........... ..... 36634

36644 47 CFR
36644 PloPosED Ruus:
36645 73 ........... .. ... .... 36659
36645
36645
36644 1033 (3 documents) .......... 36639

1106 ........... .................. 36640
PRoposED Rous:

C. .... . ...... 36659
36645 1124 ...................... 36662

50 CFR

PROPOSED RULES:
36647 23 ........................... 36662
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CUMULATIVE LIST OF CFR PARTS AFFECTED DURING AUGUST

The following numerical guide is a list of parts of each title of the Code
of Federal Regulations affected by documents published to date during
August.

ICFR

Ch. 1 ............. 33675

3 CFR

PROCLAMATIONS:

4580 ......................................... 34753
4581 .......................................... 35461
4582 .......................................... 35463
4583 .......................................... 35465
4584 .......................................... 35467
4585 .......................................... 36879
4586 ................................. ........ 36881

Reorganization Plans:
No. 2 of 1978 ........................... 36037

EXECUTIVE ORDsS:

11512 (Revoked by EO 12072) 36869
12072 ....................................... 36869
12073 ........................................ 36873
12074 ........................................ 36875
12075 ........................................ 36877

5 CFR
213 ........ .......... 33675,

34427,34428,35017,35645,36043,
36591-36593

315...
316...
890...
ol
UgI................................................

34428
34429
35017
35018

PROPOSED RULES:
297 ........................................ 35721
713 ....................................... 33732
890 ................................ 35046,35047.

7 CFR
15 ..................................................... 34755
275 ........................ 35645
301 ............................................ 36043
354 ................................................... 34429
401 ................................................... 36423
417 ........................ 36423
661 ........................ 34755
725 ................................................... 36044
792 ................................................... 33676
908 ............................ 34103,35469,36428
910 ............. 34430, 35646, 36593
919... ..................... 34103
926 ... ..................... 35259
930 ........................... 34104
945 ........................ 33676
967 ................................................... 35019
981 ................................................... 36593
991 ................................................... 36044
1036 ....................... 33897
1040 ....................... 36045
1071 ................................................. 36235
1421 ...................................... 34757, 36046
1427 .......................... 34104,34762,36236
1446 ................................................. 35469
1701 ................................................. 35647
1806 ................................................. 34430
1945 ...................................... 35648,36594
1980 ................................................ 35661

7 CFR-Contlnued
PROPOSED RULES:

722 ........................................... 35053
728 .....................3 4483
800 ............................................ 36641
913 ............................................ 34483
927 ............................................ 33732
989 ............................................ 33923
993 ............................................ 35053
1001 .......................................... 35490
1004 .............................. 35926, 36106
1126 .......................................... 35047
1430 .......................................... 34488
1701 .............................. 35721,36106
1822 .......................... 33923,34489
1980 .......................................... 344 90
2852 .............................. 34490,35722

8 CFR
100 ................................................... 36237
103- .................................................. 36238
204 ................... 83677,36238
212 ........................ 36238
235 ................................................... 35259
242 ................................................... 3 6238
9 CFR
51 ..................................................... 33677
13 ..................................................... 35020
7 ..................................................... 34430
18 ..................................................... 36049
92 .......... ... ........... 35458,35682
318 .................................................. 33678

PROPOSED RULES:
92 .................................. 33926,34490

10 CFR
50 ................ ............ 34764
73 ..................................................... 34765
205 ........................................ 33687, 34433
211 ................................................... 33688
212 ........................................ 33689,33694
470 ................................................... 35020

PROPOSEYRULES:
70 .............................................. 35321
73 .............................................. 35321
205 ............................................ 36264
210 ............................................ 34786
211 ................................ 34786,36264
212 ................................ 34786,36264
440 ............................................ 34493
500 .......... 36280
1022 .................... 36461

12 CFR

220 ........................ 33899
226 .......................... :. 34111,35025,36052
261b ................................................. 34481
265 ................................................... 34481
545 ................................................... 35260
546 ........................ 35262
563 .................................................. 35262
584 ................................................... 35262
613 ................................................... 36428
615 ................................................... 36052
701 ......................................... 33899,36239

12 CFR--Contlnued
PROPOSED RULEs:

225........................................
336 .....................................
563 ............................................
571 .........................
611.............. .....
612 ......................................
701 ...... .....................

13 CFR
120 ...................................................
121 ..............................................

36281
36461
36107
36107
36108
36108
33929

35907
36052

PROPOSED RULES:
121 ......................................... 35944

14 CFR
39 ..................................................... 34706,

34770,35471-35473,36429, 36430
71 ..................................................... 34114,

3470, 34771,35414,36431,36432
95 ..................................................... 34772
97 .................................................... 35475
202 ................................................... 34115
205 .................................................. 34116
207 ................................................... 3 6598
208 ................................................... 36599
212 ........................................ 34116,36600
213 .................................................. 4 34116
214 ........................................ 34117,36601
216 ................................................... 34117
217 ................................................... 36602
221 ............................ 34117,34442,36053
241 ................................................... 36602
249 ................................................... 36602
312 ................................................... 34119
371 ................................................ 306 03
372a ................................................. 36003
373 ................................................... 36603
375 ................................................... 34119
318 ................................................... 36603
378a ................................................. 36604
380 ................................................ 36604
384 ................................................... 34110
385 ................................................... 34120
389 ............................................. ... 36618
399 ........................................ 35026,36053
1204 ................................................. 34122
1245 ................................................. 34122

PRoPosED RULES:
Ch. II .................................... 34788
21 .............................................. 36461
25 .............................................. 36461
39 .................................. 34786,34187
43 ............................................ . 36461
45 ....... ..................................... 36461
63 ............................................. 36404
65 .................................. 36461,36464
71 ...................... 34157,35944,36471
73 .............................................. 35945
75 ...................... 34158,35946,36471
91 ...................... 36461
121 .................... 35518,36461,36464
127 ..................... 35518
135 ........................ 36461
221 ............................................ 34788
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14 CFR-Cont[nued
PROPosED RuLEs-Continued

242 .................... 33733242 ........................................... 33733
249 ........................................... 33733
291 ........................................... 33733
302 ............... 34788
399 ........................................... 35490

15 CFR

371 ........................ 35027
373................... ..... 35028
377......................................... 36618
378............................................ 35028
379.3 ---... ......... . 33699,35029
399 ........ 33699
917. ............................................. 35029
909 ........................ 36240

16 CFR

1 ....................................................... 35683
4 .... ................................................ 35683
13 ....... 33900, 34124, 35262, 36432
702 ................................................... 35684
801 ............................... i ....... 34443, 36053
802 ....................................... 34443, 36053
803 ................................... 34443,36053
1115 ....................... 34988
1209 ................................................. 35240
1500 ................................................. 33701

PROPOSED RULES:
4 ................................................ 36054
13 ...................... 33931,

35054, 35338, 35339, 36281, 36642
259 ............................................ 34496
439 ......................................... 35341
453 ............................................ 34500
1118 .......................................... 35440

17 CFR
Ch.II .............................................. 33904
200 ................................................... 36621
229 ................................................... 34407
239 .................................................. 34412
240.......... ............. 33906, 34413
249 ................................................ 34413

PRoPosED RULES:
229 ........................................... 34415
230; ........................................... 35730
240 ................................ 33935, 34790
241 ............ 34790
249 ............................................ 34790
250 ............................................ 35490
256 ............................................ 35490
270 ..................... 36643

18 CFR

1 .......................................... 35907, 36434
3 ................................................... 36435
35..................................................... 36437
141 ................................................... 35911
157 .................................................... 36437

201 ................ 35911
216 ................................................. 35911
260 ........................................ 34454, 35911
803 ................................................... 34127

PROPOSED RULES:
2 ................ 36471
157 ............................................ 36471

19 CFR

4 ................... ..... .. ........ 36621
12 ................ 36054
101 ...................... . 36055, 36056
111 .................... 34454
112 .................... 36057
153 ..................... 35262

PRoPosED RULES:
101 ............................................ 36108
200 ............................................ 34159
201 ................... 34159

20 CFR

404 ............................ 33705, 34455, 34777
410 ............... . 34778
620 ........................................... 36058
715 ................................................ 36772
717 ........................ 36772
720 .................................................. 36772
727 ................................................... 36818

PROPOSED RULES:
404 ................................ 35344, 36110
416 .. 36478

21 CFR

5 ....................................................... 36060
81 ..................................................... 36061
131 ................................................... 36622
182 ................... .. 36063
184 ....................................... ... 36063
193 ................... 35915
436 ................... .. 34456
446 ............................ 34456
510 ................................. 035685
520 ........................................ 35685, 36622
558 ........................................ 34457,35686
561 ............................ 34457,35686, 35915
573 ........................................ 33707, 33708
610 ................. 34457
640 ................................................... 34457

PRoPosED RULES:
10 ................................... .. 35056
16 ...................... 35056,35186, 35210
54 ............................................ 35210
5 .................................... . . 35186
71 .................................. 35186, 35210
73 ...................... 36064
170 ..................... 35210
171 ..................... 35185, 35210
180...................... 35186, 35210
182............ 34500, 35731, 36644
184 ......................... 34500. 35731
186 ................... 35731, 36644

................... 36644
310 ............................. 35186, 35210
312 ... .............. 35186, 35210
314 ............................ 35186, 35210
320........ 35056,35186, 35210
330 .................. 35186. 35210
347 ...................... 34628
361 ..................... 35186,135210
430 .......................-. ,35186, 35210
431 ............. 35186, 35210
505 35731, 36645
510 .............................. 35210
511 ................................ 35210
514 ................. 35210
539 ..................... 35731, 36645
548...................... 35731,36645
558 ............................................ 35059

21 CFR-Coninued
PROPOSED RULEs-Continued

570 .......... ........35186, 35210571 .......... ...... ......... 35210
601 ................................ 35186,35210
610 .... ................. 35731
630 ........................ ... 35186, 35210
660 ............. .... ... 35731
812 ................... .. ....... 35056
821 ......................... . . .- 36644
1003 .......... ............. 35186,35210

1010 ............... 35186,35210
1308 ......... 34503,35734

22 CFR
l7f102nC

23 CFR
260 ......
626 ......
630 ......
eonl
V~......JU ............. .... .. -

35477
35030
34460
35031

PROPOSED RULES:
480 .................................. 35008
635 ......................... 36645
646 35008,35491

24 CFR

81---.. 36200
203-- 33906

80.... . . 35265
570.. ................... . ......... 34056

1....... . ........ .36243751
600 ........................ 526. 34057803 ......... ........... ......... 35162
880 ......... ...... ....... . 33880
881 ......... ...... .......... ............... .. 3388D

883......................... 33880

888 ............................. 359.6 351621914 .... ....... ........... ..... ..........- 36066
1915-................... ......... 36241-36243
1917 ............................... 35267-35278
1920 ................ ..... .. ... 35916-35920

PiOPoSED RULES:
• 5 0 ...................... ..34424

1917 ................................. 35060-
35069,35491-35502,36478-36485

25 CFR

258 . .............................35278

PROPOSED RULES:
41- 35346
153-. 36647

26 CFR

34128,35279,36244
35920,36244

PRoPosD RULES:
1................................... 33936,

33937,35735,35949.36U1
301 ......................... 33937

28 CFR

0 .................... 36068, 36438
16 ... ............... ... .. ... ..... 36439

PROPOSED RULES:
16 ............................ 35347. 36486
Ch.V ........... ... ... 34062
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29 CFR
7 0a ......................... ......................... 36069
89 .................................................... 33708
98 ..................................................... 34462
575 ................................................... 36623
1910 ........... q .... ... . 35032,35035
1928 ................................................. 35035
1952 ...................................... 34463,36624
2520 ................................................. 35042

PRoPOsED RULES:
2200 .......................................... 36854
2201 .......................................... 36854

30 CFR
44 ............................ ; ........................ 35687
610 ................................................... 35477

PROtposED RULES:
Ch. VII.................. 36114
48 .............................................. 34504

31 CFR
PRoPosED RULES:

10 .............................................. 34161

32 CFR
44 ......................... 36245
49 ......................... 36245
56 ......................... 36245
57 ................................................... 36245
63 ..................................................... 36245
64 ...................................................... 36245
71 .................................................... 36245
72 ................................................ ;... 36245
83 ..................................................... 36245
84 .................................................... 36245
86 .................................................... 36245
93 ..................................................... 36245
95 ..................................................... 36245
96 ..................................................... 36245
120 ................................................... 36245
123 .......................................... ....... 36245
125 .................................................. 36245
136 ........................ 36245
139 ........................ 36245
142 .................................................... 36245
158 ........................ 36245
173 ........................ 36245
178 ................................................... 36245
210 ................................................... 36245
213 ................................................... 36245
235 ........................ 36245
240 ........................ 36245
241 ................................................... 36245
250 ................................................... 36245
254 ................................................... 36245
265 ........................ 36245
266 ........................ 36245
267 ................................................... 36245
280 ................................................... 36245
294 ................................................... 36245
553 ........................................ 35043,35922
706 ........................................ 33709,36070
811a ....................... 33907
837 ........................ 35477
885 ................................................... 35687
888 ........................ 36071
952 ........................ 33908
953 ........................ 33912
1466 ....................... 35280

PRopOsED RULEs:
552 ............................................ 33749
553 ................................ 35069,35950
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3j CFR

110 ................................................... 35480
183 ................... 36440, 36441
222 ................................................... 35480

PROPOSED RULES:
126 ................................... oe128 ............................................
204 ...........................................
209 ................... .........................

36 CFR

7 ............ ............
262 ........ ........
PRoposED RuLES:

...............................

21 ...............................
37 CFR

2.......................................
201...................................
38 CFR

21................. ;...................

34362
36486
36283
34162

35482
36245

35070
350-1

35482
35044

35280

PROPOSED RULES:
3 ................................................ 34505

39 CFR

PRoPoSED RULES:"
111........................................... 35951

40 CFR
22 ................. 34730
52 ..................................................... 33912-

33918, 34129-34131, 34463-34470,
35694,36245,36247,36624-36627

55 ..................................................... 35922
60 .......................................... 34340,34784
118 ................................................... 36628
119 .................................................. 36628
162 ................................................... 34471
180 ................................................... 35309,

35696, 35697,35923,36628-36629
209 ................................................... 34132
228 ................................................... 33711
730 ................................................... 36249
761 ................................................... 33918

PROPoSED RULES:
22 .............................................. 34738
25 .............................................. 34794
35 .............................................. 34794
51 .............................................. 34892
52 ....... ..... . .. .......... 34892,

35072, 35347, 35952, 35956,
36114,36203

53 .............................................. 34892
58 ............................................. 34892
60 .................................. 34349,34892
62 .............................................. 33749
65 .................... ; ......................... 33750-

33754, 34506, 35502-35508,
35957, 35961, 36284,
36649-36654

105 ............................................ 34794
120 .. .................. ................... 35735
180 ..................... 34163,

34804, 35348, 35349, 35963,
36655

249 ............................ ............... 34794
413 ............... ............. ........... 33940

41 CFR

1-16 ................................................. 35310
Ch . 3 ............................................... 33712
Ch. 101 ................................ 33713,33892
101-17 ................................. 34139, 35484
101-36 ....................................... o ..... 34140

PROPOsED RULES:
3-1 ................................. 33761, 33940
3-4 ........................................ 33940
3-7 ............................................ 33940
101-28 ...................................... 36488

42 CFR

36 ..................................................... 34650
37 ..................................................... 33713
57 .................... 36441,36630
67 ..................................................... 34471
405 .................. ..... 35698

PROPosED RULES:
37 ..... ........................................ 33762
51a ............................................ 34717
52 .............................................. 34507
91 .............................................. 35073
122 ............................................ 33764
123 ............................................ 33764
405 ................................ 33763,36488
448 ............................................ 35077
449 ............................................ 36056
450 ..................... 36478

43 CFR

29...................................................
29 ..................,. , °o. , .,.0. oo. .......

34376
33721

45 CFR
CILI .............. .... 35484
16 .................................................... 36249
19 ..................................................... 35310
74 ......................... 34076
121h ................................................ 36634
185 ........................................ 36228,36250
lOOb ....................... 35701
100c ................................................ 35701
126 ........................ 34324
144 ................................................... 34146
168 ................................................. .34334
173 ........................ 35701
175 .................................................. 34146
176 .................................................. 34146
177 .................................................. 34338
185 ................... 36228,36250
801 ................................................... 35704
1061 ................................................. 35312

PROPOSED RULES:
168 ............................................ 35624
190 .................. 6 ..................... 35964
205 ..................... 36478
228 .... ....................... 34719
232..; ........................................ 34164
233 ............................................ 35511
301 ............................................ 34164
302 ............................................ 34164
303 ..................... 34164
304 ..................... 34164
405 ..................... 34710
450 ........................................... 34710
455 ............................................ 34710
1010 .................... 36489
1076 .......................................... 35511
1609 .......................................... 33764
1705 ......................................... 34805
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46 CFR

502 .................................................. 33721
542 .................................................. 35704

47 CFR

0 ...........................................36086,36444
1 ..................................................... 36086
2 ................................................ 33722
15 ..................................................... 36096
21 .................................................... 35314
73 .......................................... 35924,36104
97 ..................................................... 33722

PROPOSED RULES:

1 ............................................... 34167
2 ............ 35350,35352,35353,36489
21 .............................................. 35969
61 .............................................. 34806
63 ...................... 33942,34823,36285
64 ................................ 34823,36285
67 .............................................. 34823
73 ................... .. 33765,

33772, 34170 34509, 35356,
35357, 35969, 36116, 36117,
36659

81 .............................................. 35352
83 ................... 35352, 35353,35512
87 ................... 35350, 35352, 36489
89 ................ 35352,35360
91 ................ 35352,35360
93 ................ 35352, 35360
95 .............................................. 35360
97 .............................................. 35352

48 CFR

PnoPosED RuEs:
Ch. I ......... 34824, 35736

49 CFR

CIL I ................................................ 35485
25 .................................................... 33725171 ......................................... 36446
172 .................................................. 35485
173 ....................................... 35485,36446178 .............. 6.................................... 36446

221 ................................................. 36447
531 ............. 34785
571 .................................................. 36448
803 ................... 36454
1033 ................................................. 34147-

34150,34476,35317,35718,36639
1056 ....................... 33921
1106 ................................................ 36640
1126 ............................................... 36455
1201 ................... 36456
1206 ................................................. 36456
1241 ................................................. 35485

PRoPosED RuLES:
Ch. II ........................................ 36659
Ch.X .............................. 33774
27 .................. 34171
177 ........................................... 36492
195 ............................................ 35513
537 ................ 35517
1033 ............. 35083
1040 .......................................... 33945
1047 .......................................... 34172

49 CFR-Continued
PROPOSED RuLEs-Contlnued

1082 ... 34172
1121 ........ ........ ................... 33775

1124 ....................... 35082, 36662
1201 . ................ 34172

50 CFR

17 ............. 34476
20 ....................... ..... 35900
21 ...................... ..... 34150
26 ....... 34151
32 ......................... 33921,

33922,34151-34156,34480.35320,
35486-35488, 36251-36262,
36450-36460

33......... .... 36262, 36460
216 .......... . ....... 36263
611 ............... 35719, 35924
651 ............... 35488

PROPOSED RuLEs:
17............... 35636, 36117, 36588
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rules and regulations
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month.

[6325-01]
Title 5-Administrative Personnel

CHAPTER I-CIVIL SERVICE
COMMISSION

PART 213-EXCEPTED SERVICE

Department of Justice; Department of
Agriculture; Department of Health,
Education, and Welfare

AGENCY: Civil Service Commission

ACTION: Final rule.

SUMMARY: This amendment to
Schedule C excepts certain positions
from competitive status at the Depart-
ment of Justice, Department of Agri-
culture, and the Department of
Health, Education, and Welfare be-
cause they are confidential in nature.
Appointments may be made to these
positions without examination by the
Commission.
EFFECTIVE DATE: June 29, 1978.
FOR FURTHER INFORMATION
CONTACT.

Michael Sherwin, 202-632-4533.

Ac
213.:
213.i
adde

§ 213.

(s)
mini

(8)
Dep
tion.

§ 213.3316 Department of Health, Educa-
tion, and Welfare.

(h) Office of the Assistant Secretary
for Health. * * *

(10) One Associate Commissioner for
Policy Coordination.
(5 U.S.C. 3301, 3302; EO 10577 3 CFR 1954-
1958 Camp., p. 218.)

UNITED STATES CIVIL SERv-
ICE COLMMISION,

JAMES C. SPRY,
ExecutiveAssistant
to the Commissioners.

EFR Doe. 78-22990 Filed 8-17-78; 8:45 ams

[6325-01]

PART 213-EXCEPTED SERVICE

Executive Office of the President, De-
partment of the Interior, Depart-
ment of Health, Education, and
Welfare

AGENCY: Civil Service CommilIon.

ACTION: Final rule.

D U .L'JAj-2XU.X . = .LILLb aM[UP [LAUeInLt LUcordingly, 5 CFR 213.3310(s)(8), Schedule C excepts certain positions
3313(a)(5) are amended and from competitive status at the Execu-
3313(p)(3) and 213.3316(h)(10) are tive Office of the President, Depart-
d as set out below: ment of the Interior, and the Depart-

.3310 Department (f Justice. ment of Health, Education, and Wel-
fare because they are confidential In

• • • • • nature. Appointments may be made to
these positions without examinationLaw Enforcement Assistance Ad. by the Civil Service Commission.

ist ration.***
Twio Special Assistants to the EFFECTIVE DATE: June 27, 1978.

uty Administrator for Administra- FOR FURTHER INFORMATION

CONTACT.
* * * * * Michael Sherwin, 202-632-4533.

§ 213.3313 Department of Agriculture.
(a) Office of-the Secretary. * * *
(5) Six Confidential Assistants to the

Secretary.

Accordingly, 5 CFR 213.3303(a)(5),
213.3312(f)(2), 'and 213.3316(c)(21) are
added as set out below:

§ 213.3303 Executive Office of the Presi-
dent.

* * * * * (a) Office of Management and
(p) Science and Education. *** Budget * * *
(3) One Confidential Assistant to t]se (5) One Legislative Assistant to the

Director. Director for Legislative Affairs.

* * * *

§213.3312 Department of the Interior.

* * * * *

(f) Bureau of Land Management

(2) One Special Assistant to the Di-
rector, Bureau of Land Management.

§2133316 Department of Health, Edisca-
tion, and Welfare.

* * * * S

(C) Office of Education. ***
(21) One Deputy Assistant Secretary

for Education Resources.

(5 U.S.C. 3301. 3302; EO 1057, 3 CFR 1954-
1958 Comp.. p. 218.)

UNITED STATES CvM SERV-
ICE CoMMSSION,

JAMES C. SPRY,
ExecutiveAssistant
to the Commissioners.

[FR Doec. 78-22991 Piled 8-17-78; 8:45 am]

[6325-01]
PART 213-EXCEPTED SERVICE

Federal Home Loan Bank Board; Re-
gional Commissions, Public Works
and Economic Development Act of
1965

AGENCY: Civil Service Commisson

ACTION: Final rule.

SU JMARY: This amendment to
schedule C 'excepts certain positions
from competitive status at the Federal
Home Loan Bank Board and the Re-
gional Commissions, Public Works and
Economic Development Act of 1965 be-
cause they are confidential in nature.
Appointments may be made to these
positions without examination by the
Civil Service Commission.

EFFECTIVE DATE: July 25,1978.

FOR FURTHER INFORMATION
CONTACT,

Michael Sherwin, 202-632-4533.
Accordingly. 5 CFR 213.3354(n) is

amended "and 213.3386(g) is added as
set out below:
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§213.3354 Federal Home Loan Bank
Board.

* * * * *

(n) One Secretary (Steno) and one
Staff Assistant to the Congressional
Liaison.

§ 213.3386 Regional Commissions, Public
Works and Economic Development Act
of 1965.

* * * * *

(g) One Special Assistant to the Fed-
eral Cochairman of the New England
Regional Commission.
(5 U.S.C. 3301, 3302; EO 10577, 3 CFR 1954-
1958 Comp., p. 218.)

UNITED STATES CIVIL SERv-
ICE COMISSION,

JAMrES C. SPRY,
Executive Assistant
to the Commissioners.

[FR Doc. 78-22992 Filed 8-17-78; 8:45 am]

[6325-01]
PART 213-EXCEPTED SERVICE

Department of the Interior, Depart-
ment of Commerce, Department of
Labor

AGENCY: Civil Service'Commission.-•

ACTION: Final rule.

SUMMARY: This amendment excepts
certain positions from competitive
status at the Department of the Inte-
rior and Department of Labor because
they are confidential in nature. Ap-
pointments may be made to these posi-
tions without examination by the
Commission. This amendment also
changes the title of Director, Office of
Congressional and Media Affairs, De-
partment of Commerce to Director,
Office of Congressional and Public Af-
fairs to reflect an organiiational rede-
signation.

EFFECTIVE DATES: Department of
Labor-July 29, 1978, Department of
the Interior, Department of Com-
merce-August 2, 1978.

FOR FURTHER INFORMATION
CONTACT:

Michael Sherwin, 202-632-4533.
Accordingly, 5 CFR 213.3312(a)(27)

and 213.3315(f)(3) are added and
213.3314(x)(2) and 213.3315(f)(2) are
amended as set out below:

RULES AND REGULATIONS

§ 213.3312 Department of the Interior.
(a) Office of the Secretary. * * *
(27) One assistant to the Director

(Natural Programs).

§ 213.3314 Department of C

(x) Office of the Assist
for Communicatio

(2) Director, Off
and Public Affairs.

§ 213.3315 Departme

§ 213.3199 Temporary Boards and Com-
missions.

a $ * a *

* . (o) Marine Mammal Commission. (1)
Not to exceed September 30, 1978, all

ommerce. positions on the staff of the Commis-
sion.

(5 U.S.C. 3301, 3302; E.O. 10577, 3 CFR
ant Secretary 1954-1958 Comp., p. 218.)

ns and Information. Unxmn STATES CIvIL Sxv-

ice of Congressional ICE COMnMISSION,
JAM.ES C. SPRY,

Executive Assistant
ent of Labor. to the Commissioners,

a * [FR Doc. 78-22995 Filed 8-17-78; 8:45 am]

(f) Women's Bureau. * * *
(2) Three special assistants, two ex-

ecutive assistants, one secretary
(typing) and one confidential assistant
to the Director. * * *

(3) Three assistants to the special as-
sistant to the Director.
(5 U.S.C. 3301, 3302; EO 10577, 3 CFR 1954-
1958 Comp., p. 218.)

UNITED STATES CIVIL SERV-
ICE COsMISSION,

JAMES C. SPRY,
Executive Assistant
to the Commissioners.

[FR Doc. 78-22993 Filed 8-17-78; 8:45 am]

[6325-01]
PART 213-EXCEPTED SERVICE

Temporary Boards and Commissions
AGENCY: Civil Service Commission.

ACTION: Final rule.
SUMMARY: This amendment to
schedule A excepts all positions at the
Marine Mammal Commission from
competitive status until September 30,
1978. Appointments may be made to
these positions without examination
by the Civil Service Commission.
Under the regulations dealing with ap-
pointments to temporary boards, all
positions at the Marine Mammal Com-
mission were excepted from competi-
tive status until June 30. The Civil
Service Commission continues this ex-
ception because the Marine Mammal
Commission will not be dissolved until
that time.
EFFECTIVE DATE: August 4,1978.

FOR FURTHER INFORMATION
CONTACT:

Michael Sherwin, 202-632-4533.
Accordingly, 5 CFR 213.3199(o)(1) is

amended as set out below:

[6325-01]
PART 213-EXCEPTED SERVICE

Department of Justice, Department of
Agriculture

AGENCY: Civil Service Commission.

ACTION: Final rule.

SUMMARY: This amendment to
schedule C excepts certain positions
from competitive status at the Depart-
ment of Justice and the Department
of Agriculture because they are confi-
dential in nature. Appointments may
be made to these positions without ex-
amination by the Commission.

EFFECTIVE DATE: August 4,1978.

FOR FURTHER INFORMATION
CONTACT:

Michael Sherwin, 202-632-4533.

Accordingly, 5 CFR 213.3310(j)(2) is
amended and 213.3313(a)(35) is added
as set out below:

§ 213.3310 Department of Justice.

a a * a a

(j) Immigration and Naturalization
Service.

(2) Two confidential assistants and
one confidential secretary to the Com-
missioner.

$ a a

§ 213.3313 Department of Agriculture.

(a) Office of the Secretary. * * *
(35) One confidential assistant to

the general sales manager.
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(5 U.S.C. 3301, 3302; E 10577, 3 CFR 1954- [3410-02]
1958 Camp., p. 218.)

UNITED STATES CIVIL SERV-
ICE COsMSSIOr,

JA=S C. SPRY,
Executive Assistant
to the Commissioners.

[FR Doe. 78-22994 Filed 8-17-78; 8:45 amy

[6325-01]

PART 213-EXCEPTED SERVICE

National Foundation on the Arts and

Title 7-Agriculture

CHAPTER IX-AGRICULTURAL MAR-
KETING SERVICE (MARKETING
AGREEMENTS AND ORDERS;
FRUITS, VEGETABLES, NUTS), DE-
PARTMENT OF AGRICULTURE

[Lemon Reg. 159]

PART 910-LEMONS GROWN IN
CALIFORNIA AND ARIZONA

Limitation of Handling
AGENCY: Agricultural Marketing
Service, USDA.

is necessary to effectuate the declared
purposes of the act to make these reg-
ulatory provisions effective as speci-
fied, and handlers have been apprised
of such provisions and the effective
time.

§ 910.459 Lemon Regulation 159.

Order. (a) The quantity of lemons
grown in California and Arizona which
may be handled during the period
August 20, 1978 through August 26,
1978, is established at 270,000 cartons.

(b) As used in this section, "han-
dled" and "carton(s)" mean the same
as deflped in themarketing order.
(Sec-, 1-19, 48 StaL 31. as amended; (7
U.S.C. 601-674).)

Dated: August 16,1978.
-FtOYD F. HEDLUND,

Director, Fruit and Vegetable Di-
vision, Agricultural Marketing
Service.

[FR Doc. 78-23369 Filed 8-17-78; 8:45 am]

[3410-02]
PART 981-ALMONDS GROWN IN

CALIFORNIA "

Expenses of the Almond Board of
California, and Rate of Assessment
for the 1978-79 Crop Year

AGENCY: Agricultural Marketing
Service. USDA.
ACTION: Final rule.
SUM!ARY: This regulation author-
izes expenses and a rate of assessment
for the 1978-79 crop year, to be col-
lected from handlers to support activi-
ties of the Board which locally admin-
isters the Federal marketing order
covering almonds grown in California.

DATES: Effective July 1, 1978
through June 30, 1979.
FOR FURTH[ER INFORMATION
CONTACT.

Charles R. Brader, 202-447-6393.
SUPPLEMENTARY INFORMATION:
Finding. Pursuant to Marketing
Order No. 981, as amended (7 CFR
Part 981), regulating the handling of
almonds grown in California, effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), and upon the basis of
the recommendations and information
submitted by the Board, established
under this marketing order, and upon
other information, It is found that the
expenses and rate of assessment as
hereinafter provided will tend to ef-
fectuate the declared policy of the act.
§981.328 .Expenses and rate of assess-

ment.
(a) Expenses that are reasonable and

likely to be incurred by the Board
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me Humanities ACTION: Final rule.

AGENCY: Civil Service Commission. SUMMARY: This regulation estab-
lishes the quantity of fresh California-

ACTION Final rule. Arizona lemons that may be shipped
to market.during the period August

SUMMARY: This amendment to 20-26, 1978. Such action Is needed to
Schedule A corrects the Civil Service provide for orderly marketing of fresh
Commission's regulations dealing with lemons for this period due to the mar-

keting situation confronting the lemonthe number of positions as program di- industry.
rector for the National Endowment EMFECTIVE DATE: August 20, 1978.
for the Arts. The Commission amends .FOR FURTHER INFORMATIONits regulations because one of these CONTACT,
positions, program director for Chles R. Brader, 202447-6393.
museum programs, was authorized SUPPleM INFORMATION:
twice in the regulations. In addition, SUPPLEMENTARY INFORMATION:

Findings. Pursuant to the marketing
this amendment changes the title of agreement, as amended, and Order No.
the schedule A NEA position of Direc- 910, as amended (7 CPR Part 910), reg-
tor of Developing Arts Programs to Di- ulating the handling of lemons grown
rector of Expansion Arts Programs. in California and Arizona, effective

under the Agricultural Marketing
EFFECTIVE DATE: August 2, 1978. Agreement Act of 1937, as amended (7

FOR FURT R INFORMATION U.S.C. 601-674), and upon the basis of
the recommendations and InformationCONTACT, submitted by the Lemon Administra-

Michael D. Sherwin, 202-632-4533. tive Committee, and upon other infor-
mation, it is found that the limitation

Accordingly, 5 CFA 213.3182(a)(3) of handling of lemons, as hereafter
and 5 CFR 213.3182(a)(15) are amend- provided, will tend to effectuate the
ed, as follows: declared policy of the act.

The committee met on August 15,
§ 213.3182 :National Foundation on the 1978, to consider supply and market

Arts and the Humanities. conditions and other factors affecting
the need for regulation and recom-

(a) National Endowment for the mended a quantity of lemons deemed
Arts. * * - advisable to be handled during the

(3) Until September 30, 1980, seven specified week. The committee reports
positions of program director, the demand for lemons continues

good, particularly on size 165s and
larger.

• It is further found that It is imprac-
ticable and contrary to the public in-

(15) Until September 30, 1980, one terest to give preliminary notice,
position of Director of Expansion Arts engage in public rulemaking, and post-
Programs. pone the effective date until 30 days

after publication in the FEDERAL Rzr,(5 U.S.C. 3301, 3302; EQ 10577, 3 CFR 1954- isTxa 5 U.S.C. 553), because of insuffi-1958 Camp., p. 218.) cient time between the date when in-

UNITED STATES CIVIL SEV- formation became available upon
ICE Co= SION, which this regulation is based and theeffective date necessary to effectuate

JAMES C. SPRY, the declared policy of the act. Inter-
ExecutiveAssistant ested persdns were given an opportuni-
to the Commissioners. ty to submit information and views on

[FR Do. 78-22996 Filed 8-17-78; 8:45 am] the regulation at an open meeting. It
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during the 1978-79 crop year, will
amount to $4,503,943.

(b) The rate of assessment for said
year payable by each handler in ac-
cordance with § 981.81 is fixed at 2.31
cents per pound of almonds (kernel-
weight basis), less any amount cred-
ited pursuant to § 981.41 but not to
exceed 2 cents per pound of almonds
(kernelweight basis).

It is further found that it is imprac-
ticable and contrary to the public in-
terest to give preliminary notice,
engage in public rulemaking and post-
pone the effective time until 30 days
after publication in the FEDERAL. REG-
ISTER (5 U.S.C. 553), as the order re-
quires that the rate of assessment for
a particular marketing year shall
apply to all assessable almonds han-
dled from the beginning of such year
which began July 1, 1978. To enable
the Board to meet crop year obliga-
tions, approval of the expenses and as-
sessment rate is necessary without
delay. Handlers and other interested
persons were given an opportunity to
submit information and views on the
expenses and assessment rate at an
open meeting of the Board. It is neces-
sary to effectuate the declared pur-
poses of the act to make these provi-
sions effective as specified.
(Secs. 1-19, 48 Stat. 31, as amended (7 U.S.C.
601-674).)

Dated: August 11, 1978.

FLOYD F. HEDLUND,
Director, Fruit and

Vegetable Divison.
[FR Dce. 78-23205 Filed 8-17-78; 8:45 am]

[3410-07]

CHAPTER XVIII-FARMERS HOME
ADMINISTRATION, DEPARTMENT
OF AGRICULTURE

SUBCHAPTERtC-LOAN AND GRANT MAKING

[FfmHA Instruction 1945-A]

PART 1945-EMERGENCY

Subpart, A-Disaster Assistance-
General

REvIsIoN AND REDESIGNATION

AGENCY: Farmers Home Administra-
tion, USDA.
ACTION: Final rule with comments
requested.
SUMMARY: The Farmers Home Ad-
ministration (FmHA) amends and re-
designates regulations pertaining -to
disaster loans. The intended effect of
this action is to redesignate; clarify,
consolidate, and revise the regulations
concerning disaster loans to prescribe
the policies, procedures, and guide-
lines for making emergency loans

RULES AND REGULATIONS

available for establishing and using
emergency loan support teams, rela-
tionship between FmHA and the Fed-
eral Disaster Assistance Administra-
tion, and public information functions.
These amendments are necessitated
by recently enacted legislation.
DATES: Effective on August 18, 1978.
Comments must be received on or
before September 18, 1978.
ADDRESS: Submit written comments
to the Office of the Chief, Directives
Management Branch, Farmers Home
Administration, U.S. Department of
Agriculture, Room 6316, Washington,
D.C. 20250. All written comments
made pursuant to this notice will be
available for public inspection at the
address given above.
FOR FURTHER INFORMATION
CONTACT:

Jesse Joyner, 202-447-6257.
SUPPLEMENTARY INFORMATION:
FmrA amends its regulations to add
subpart A to part 1945 of Chapter
XVIII, Title 7, Code of Federal Regu-
lations. Subpart A of part 1945 re-
places exhibit D of subpart C of part
1904 which is hereby deleted.

Subpart A of part 1945 provides the
policies, procedures, and guidelines of
FmHA for making Emergency (EM)
loans available, the relationship be-
tween FmHA and the Federal Disaster
Assistance Administration (FDAA),
the establishment and use of emergen-
cy loan support teams, and disaster
public information functions.

It is the policy of this Department
that rules relating to public property,
loans, grants, benefits, or contracts
shall be published for comment not-
withstanding the exemption in 5
U.S.C. 553 with respect to such rules.
These changes, however, are not pub-
lished for proposed rulemaking since
any delay in implementing them
would be contrary to the public inter-
est because certain disaster victims
might be effectively prevented from
obtaining needed assistance on a
timely basis. Also, most changes
herein are administrative, and the
principal substantive changes are
made as a result of Pub. L. 95-334
which amended the Consolidated
Farm and Rural Development Act.

This subpart is written in a form
which should improve the overall ad-
ministration of the disaster loan pro-
gram as a result of the consolidation
and clarification.

The FmHA is interested in receiving
public comments which should be sub-
mitted to the address given above.

The major revisions contained in
subpart A of part 1945 are:

1. Changes termination date of phys-
ical losses from 180 days to 9 months.

2. Provides that EM loans can be
made to U.S. citizens in Guam, Ameri-
can Samoa, and the Commonwealth of
the Northern Mariana Islands.

3. Changes the procedure by which
EM loans are made available as fol-
lows:

(a) Removes designation by the Sec-
retary of Agriculture, after a request
is made by the Governor, and authori-
zations by State director when 25 or
less farmers have been substantially
affected.

(b) Provides that State directors can
make EM loans available In areas
where a natural disaster has substan-
tially affected one or more farmers
without a designation by the Secre-
tary and a request from the Governor,

(c) Damage assessment report pre-
pared by the USDA County Emergen-
cy Board will no longer be required.

(d) Provides for the use of form
FmnHA 1945-27 "Report of Natural
Disaster," prepared by county supervi-
sors.

(e) Declaration by the President
(major disaster or emergency declara-
tions) has not been changed except to
provide for EM loans being made in
adjoining areas.

(f) Provides that EM loans will be
made available when a subsequent
natural disaster(s) occurs in any area
eligible to make Fv loans.

(g) Provides that EM loans will be
made available '.hen there is a con-
tinuation of a dJ lter(s) in any area
eligible to make EL loans.

(h) Provides ior extension of termi-
nation dates.

(I) Removes de.ignation by the
Interagency Drought Emergency Co-
ordinating Committee.

4. Provides for a national office
cadre of emergency loan support team
leaders.

5. Provides for a public information
program.

6. Removes the procedure for report-
ing natural disasters since EM loans
can be made available immediately
after the occurrence of a natural disas-
ter.

Accordingly, Exhibit D of subpart C
of part 1904 of Chapter XVIII, Title 7,
Code of Federal Regulations Is deleted
and subpart A of part 1945 of Chapter
XVIII, Title 7, Code of Federal Regu-
lations is added and reads as follows:

PART 1945-EMERGENCY

Subpart A-Disaster Assistance-General

Sec.
1945.1 [Reserved.]
1945.2 Purpose.
1945.3-1945.5 EReserved.]
1945.6 Definitions.
1945.7 Abbreviations.
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Sec.
1945.8-1945.19 [Reserved.]
1945.20 Making EM loans available.
1945.21-1945.24 (Reserved.]
1945.25 Relationship between FinHA and

FDAA.
1945.26-1945.29 Reserved.]
1945.30 FrnHA Emergency Loan Support

Teams (ELST).
1945.31-1945.34 [Reserved.]
1945.35 Public Information function.
1945.36-1945.50 (Reserved.]

AuTHoarnEs: 7 U.S.C. 1989; 5 U.S.C. 301;
sec. 10; Pub. L. 93-357; 88 Stat. 392; delega-
tion of authority by the Secretary of Agri-
culture, 7 CPR 2.23; delegation of authority
by the Assistance Secretary for Rural De-
velopment, 7 CER 2.70.

Subpart A-Disaster Assistance-
General

§ 1945.1 [Reserved]

§ 1945.2 Purpose.
This subpart prescribes the policies,

procedures, and guidelines of Fm1nfA
for making EM loans available, the re-
lationship between FmHA and Federal
Disaster Assistance Adinitration
(FD AA), the method for establishing
and using emergency, loan support
-teams (CEST), and the disaster public
information functions.

§ 1945.3-1945.5 [Reserved]

§ 1945.6 Deffitions.
The following definitions are appli-

cable to the terms used in this Sub-
part:
(a) Disasters.--1) Major disaster.

Any disaster in any part of the United
States which, in the determination of
the President, causes damage of suffi-
cient severity and magnitude to war-
rant major disaster assistance above
and beyond normal emergency services
by the Federal Government to supple-
.ment the efforts and available re-
sources of States, local government,
and disaster relief organizations in al-
leviating the damage, loss, hardship,
or suffering caused thereby.
(2) Natural disaster. Any disaster

caused by a natural phenomenon in
any part of the United States such as
a hurricane, tornado, cyclone, exces-
sive rainfall, flood, earthquake, bliz-
zard; freeze, electrical storm, snow-
storm, drought, excessively high tem-
peratures, and hail; insects where ab-
normal weather contributed substan-
tially to the spreading and flourishing
of such insects; fire resulting from
lighting, and fires of other origins
which could not be controlled because
of abnormal weather;, and plant and
.animal diseases where abnormal
weather contributed substantially to
such diseases spreading into epidemic
stages.
(3) Presidential emergency. Any dis-

aster-in any part of the United States
which is of such magnitude that the
-President makes a declaration and

'RULES AND REGULATIONS

which requires certaffi Federal emer-
gency programs to supplement State
and local efforts to save lives and pro-
tect property, public health and
safety, or to avert or lessen the threat
of a disaster.

(b) Farmers. Individuals, coopera-
tives, partnerships or corporations
who are farmers, ranchers or aquacul-
ture operators.

(c) Incidence period. The specific
date or dates during which a disaster
occurred.

(d) National office Use of this term
means the Director, Emergency Loan
Division.

(e) Substantially affected. The
degree of physical and/or production
losses a farmer must have-sustaned
from a disaster to meet the actual loss
eligibility requirements for an EM
loan. The actual loss must have had
such an impact on the farming oper-
ation that EM loan assistance Is neces-
.sary to permit such operator to contin-
ue the dperation on a sound basis. A
farmer will be considered to have been
substanally affected if one of the fol-
lowing types of losses due to a disaster
has been sustained:

(1) Damage to or destruction of
physical property including farmland;
structures on the land such as build-
ings, fences, dams, etc.; machinery;
equipment and tools; livestock; crops;
and supplies that are essential to the
successful operation of the farm and if
not repaired or replaced, the farmer
would not be able to continde oper-
ation on a sound basis, or

(2) A production loss In a single en-
terprise which constitutes a basic part
of the farming operation of at least 20
percent of normal per acre or per
animal production.

Cf) Termination dates. The dates
specified in a disaster authorization
which establishes the final dates after
which EM loan applications may no
longer be received. However, applica-
tions will be accepted for EM loans
after the termination dates have
passed if the applicant filed an appli-
cation for disaster assistance with the
Small Business Administration (SBA)
during the period SBA would accept
applications and not more than 6
months has elapsed since the FmHA's
termination date.

(1) For physical losses the termina-
tion date will be 9 months from the
date loans are made available, for pro-
duction losses, 12 months from such
date.

(2) The 9-month and 12-month perl-
ods will commence on the first work-
day following the date loans are-made
available. The final day for accepting
applications will always be on a work-
day. Thereford, if the last day falls on
a Saturday, Sunday, or Federal holi-
day, the next workday will be the final
day.
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(g) United States or State- Each of
the several States, the Commonwealth
of Puerto Rico, the Virgin Islands of
the United States, Guam, American
Samoa, and the Commonwealth of the
Northern Mariana Islands.

§ 1945.7 Abbreviations.
The following abbreviations are used

in this subpart.
(a) ASCS-Agricultural Stabilization

and Conservation Service.
Cb) CEB-USDA County Emergency

Board.
(c) DAR-Damage Assesszfent

Report.
(d) ELST-Emergency Loan Support

Team.
(e) EM-Emergency Loans.
CD EOH-USDA Emergency Oper-

ations Handbook.
(g) FCO-Federal Coordinating Offi-

cer.
(h) PDAA-Federal Disaster Assist-

ance Administration.
(1) FWaHA-Farmers Home Adminis-

tration.
C) SBA-Small Business Administra-

tion.
Ck) SEB-USDA State Emergency

Board.
(1) USDA-United States Depart-

ment of Agriculture.

§ 1945.8-1945.19 [Reservedj

§ 1945.20 Making EM loans available.
EM loans are made available in

counties or similar political subdivi-
sions named by FDAA as eligible for
Federal assistance under a major dis-
aster or emergency declaration by the
President, and in any area where un-
usual and adverse weather conditions
have resulted in severe production
and/or physical losses which have sub-
stantially affected.one or more farm-
ers.

(a) Natural disaster areas. (1) Imme-
diately after the occurrence of a natu-
ral disaster which has substantially af-
fected one or more farmers, and where
production and/or physical losses can
readily be determined the following
action will be taken.

(1) The county supervisor willimme-
diately.

(A) Advise the State director by tele-
phone of the occurrence of the natural
disaster;,

(B) Obtain the State director's clear-
ance to make EM loans available;
promptly visit the natural, disaster
area and advise the disaster victims in
the area by personal contact that EM
loan applications will be accepted in
the county office;

(C) Make appropriate public an-
nouncements including Indian Tribal
Council's news media;

(D) Notify the appropriate county
governing body, Indian Tribal Council,
and the ASCS county executive direc-
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tor and request the information be put
In ASCS's news letter;

(E) Explain the assistance available
under the EM loan program to agricul-
tural lenders and leaders in the area
including Indian agricultural lenders
and leaders; and

(F) Prepare and mail to the State di-
rector form FmRA 1945-27, "Report
of Natural Disaster." Form FmHA
1945-27 will be based on information
obtained from personal knowledge,
farmers, agricultural and community
leaders, representatives of other agri-
cultural agencies, agricultural lenders,
and any other reliable source. A DAR
prepared by the CEB in accordance
with the EOH can be used in lieu of
form FmnHA 1945-27.

(ii) The State director will immedi-
ately take the following action:

(A) Obtain a natural 1 disaster
number and termination date from
the national office by telephone; and

(B) Immediately advise the county
supervisor of the natural disaster
number and termination date.

(Iii) The national office will immedi-
ately take the following action:

(A) Provide the State director when
the telephone notice is given with:

(1) Natural disaster number (exam-
ple: 1048); and

(2) Termination date for receiving
EM loan application; and

(B) Notify by a weekly report the
Secretary of Agricuilture, the FmrHA
area coordinators, and the director of
the finance office of the natural disas-
ter areas.

(2) When conditions such as
drought, excessively high tempera-
ture, unusually heavy rains, insects
where abnormal weather contributed
substantially to the spreading and
flourishing of such insects, plant and
animal diseases where abnormal
weather contribut6d substantially to
such diseases spreading into epidemic
stages, etc., occur and production and/
or physical losses' to farmers cannot
readily be determined but threaten to

-develop into significant natural disas-
ter situations, the following action will
be taken:

(I) The county supervisor will pre-
pare And mail to the State director,
form FmHA 1945-27;

(ii) The State director will advise the
county supervisor of the action to
take; and

(iii) If inquiries are received in the
county office from farmers about as-
sistance before EM loans are made
available, the following actions will be
taken:

(A) Farmers inquiring at county of-
fices will be advised:

(1) That EM loans are not available
at this time but consideration is being
given to making them available;

(2) As to what'assistance would be
available;

(3) That they may file a loan appli-
cation which may be partially or total-
ly completed. However, they must un-
derstand that the application cannot
be processed for an EM loan at this
time. The credit needs of an individual
may be met under regular FmHA
farmer programs if EM loans are not
made available; and

(B) County governing bodies, Indian
Tribal Councils, or other interested in-
dividualh inquiring about the making
of EM loans in the area will be advised
of the procedure for making EM loafis
available.

(iv) Immediately after it can be de-
termined that production and/or
physical losses have occurred which
substantially affect one or more farm-
ers, the actions required in paragraph
(a)(1) of this section will be taken to
make EM loans available,

(3) The action stated in this para-
graph (a) will be taken even if the
Governor of the State has, requested
the President to declare the area a
major disaster or emergency area.

(b) Declaration by the President
When there is a Presidential major
disaster or emergency declaration and
FDAA has notified the national office,
the following actions will be taken:

(1) The national office will immedi-
ately:

(i) Notify the State director by tele-
phone, and confirm it by a telegram.
The notification will contain:

(A) The date of the declaration;
(B) The name(s) of the county(les)

determined by FDAA eligible for Fed-
eral assistance;

(C) The type of disaster,
(D) The termination date, and
(E) The declaration number.
(ii) Notify by a weekly report the

Secretary of Agriculture, the FmHA
area coordinators, and the director of
the finance office of the action taken.

(2) The State director will immedi-
ately upon receiving notice:

(i) Notify the appropriate county
supervisor(s);

(ii) Make appropriate public an-
nouncements, including Indian Tribal
Council's news media; and

(ill) Notify the SEB Chairman.
(3) The county supervisor will imme-

diately upon recieving notice:
(i) Make appropriate public anounce-

ments including Indian Tribal Coun-
cil's news media;

(ii) Notify the appropriate county
governing body, Indian Tribal Council,
and ASCS county executive director
and request the information be put in
ASCS's news letter; and

(iii) Explain the assistance available
under the EM loan program to agricul-
tural lenders and leadersin the area,
including Indian agricultural lenders
and leaders.

(4) When a county has been deter-
mined elgible for Federal assistance by

FDAA under paragraph (b) of this sec-
tion, all other counties adjoining the
eligible county are also authorized to
make EM loans to applicants whose
operations have been substantially af-
fected by the same disaster(s) without
being specifically named. Adjoining
areas are those counties, within the
same State, touching at some point
(having a common boundary) with a
county eligible to receive EM loans
due to declaration by the President.

(5) If FDAA notifies the State direc-
tor that an agreement between the
State and Federal Government,
(FDAA) has been made to provide 408
grants in a major disaster area to
those suffering damages and losses to
housing and personal property who
are ineligible for disaster loan assist-
ance through the FmHA and/or SBA,
the following actions will be taken:

(i) The State director will notify the
appropriate county supervisor(s) of
the address and phone number of the
nearest FDAA office in the supervi-
sor's area; and

(ii) At the close of business each
week, the county supervisor will for-
ward a list of applicants with physical
losses who do not qualify and the.
reason they do not qualify for an EM
loan to the FDAA.

(c) Subsequent natural disasters. EI
loans will be available when subse-
quent natural disaster(s) occur in any
area which had been eligible to receive
EM loan applications under para-
graphs (a) or (b) of this section during
the same crop year which substantial-
ly affects the same farming enter-
prises that suffered damage or loss
due to the original disaster(s). When
subsequent natural disaster(s) occur,
the following actions will be taken:

(1) The county supervisor will advise
the State director and provide the
State director with Form FmHA 1945-
27 and request extension of the termi-
nation date and/or incidence period:

(2) After reviewing Form FmHA
1945-27, the State director will advise
the county supervisor whether losses
from the subsequent natural disaster
will be losses covered by the original
disaster designation;

(3) The State director will advise the
national office by a copy of Form
FmHA 1945-27 and request extension
of the termination date; and

(4) The national office will provide
the State director with a new termina-
tion date in accordance with para-
graph (e) of this section.

(d) Continuing disaster conditions.
EM loans will be available when there
is a continuation beyond the incidence
period originally established for
disaster(s) such as drought, flood, etc,,
in any area eligible to make EM loans,
under paragraphs (a) or (b) of this sec-
tion. When a disaster(s) continues, the
actions required by paragraph (c) (i),'
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(2), (3) and (4) of this section will b,
taken.

(e) Extension of termination datez
Termination dates originally estab
lished when EM loans are made avala
ble will be extended by the nationa
office when necessary due to subse
quent disasters, continuing disasters
when losses or damages due to thi
original disaster which werd not readi
ly determinable show up at a latei
date, or for other justifiable reasons
Such an extension will be for such p&
riods as are determined nec-essary, usu
ally not over 60 days, by the nationa
office based on the State dliectore
recommendations.

§ 1945.21-1945.24 [Reserved]

§1945.25 Relationship between FmHA and
FDAA.

(a) General, When a major disaster
or emergency declaration is made by
the President, the FDAA is charged
with the responsibility for seeing that
disaster assistance is made available to
disaster victims. Also, FDAA is respon.
sible for coordinating the actions of
other Federal agencies who have pro-
grams to provide disaster assistance. A
Federal coordinating officer (FCO) is
appointed for each major disaster or
emergency to coordinate Federal as-
sistance in the disaster area.

(b) Before the declaration. (1) After
-a request for a major disaster or emer-
gency'declaration is made by the Gov-
ernor of a State, FDAA through Its re-
gional director'is responsible for ob-
taining necessary information on
losses and damages to respond to the
request.

(2) IfFDAA makes a request foi in-
formation from FmHA on losses and
damages caused by a natural disaster,
FDAA will be advised't6 contact the
SEB Chairman. The EOH provides
that the CEB will prepare the DAR.
State directors and county supervisors
should cooperate with SEB and CEB
Chairmen in preparing the DAR's.

(c) After the declaration. When a
State director is advised that a major
disaster or emergency has been de-
clared, the following policy will be fol-
lowed in working with FDAA and.
FCO's:
- (1) The State director will authorize
the receiving of EM loan applications
in the counties provided by the FCO.
However, no-EM loan can be approved
until the national office makes such
notification - in accordance with
§ 1945.20 (b).

(2) The State director or the State
director's authorized representative
will attend any meeting called by the
FCO to discuss Federal assistance
under the disaster declaration.

(3) If a request is made by the FCO
for FnHA employees to man FDAA's
disaster assistance centers, the YCO
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a will be advised to contact the SEB
Chairman. The EOH provides that the
SEB Chairman shall select qualified

- USDA personnel to represent USDA
at each center. State directors should

1 cooperate with the SEB Chairman in
- providing personnel for these centers.

(4) If the FCO requests a report on
e disaster lending activity, the FCO will
" be advised that any report will not be
r given more often than once a week.

§ 1945.26-1945.29 [Reserved]

§ 1945.30 FmHA Emergency Loan Support
Teams (ELST).

ELSTs are to be used when a disas-
ter Is of such a natUre as to warrant
immediate attention by FmHA in im-
plementing the EM loan program.
Also, ELSTs are used when such un-
usually large numbers of EM loan ap-

'plications are received that personnel
from other areas are required to be
temporarily assigned to assist in ren-
dering prompt service to the affected
area.

(a) State ELST. Each State director
shall form an ELST to be deployed,
when needed, in areas affected by a
major disaster, presidential emegency,
or a natural disaster. ELSTs shall
assist the State directors in expediting
the making of EM loans to disaster
victims.

(1) State directors shall use the
ELSTs formed in their State(s) and all
other State personnel n making EM
loans available. If additional help is
needed above that available In the
State, including overtime and/or tem-
porary personnel, the State director
shall advise the national office of the
needs. -

(2) Upon request of a State director,
the assistant administrator, farmer
programs, will consider detailing
ELSTs from other States to assist in
the making of EM loans.

(3) State ELSTs will consist of a
team leader and team members, select-
ed by the State director.

(I) The State ELST can include
farmer programs specialists, county
and assistant county supervisors,
office management assistants, county
office assistants, and county office
clerks.(ii) So that no one person or county
office unit bears an unfair burden.
State team members will be rotated
from time to time.

(ii) Team members will provide
training in EM loan making to all
county office employees.

(iv) District directors are responsible
for notifying the State director of any
need to change a team member within
their district.
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(4) State ELSTs will be trained as
follows.

(1) The national office will hold
training meetings or workshops for
EST leaders as needed.

(1i) State EIST leaders are responsi-
ble for training and keeping the State
team and all other State personnel
currently informed on all phases of
EM loans.

(5) Each State director will issue a
State supplement establishing an
ELST for the State(s). This supple-
ment will name the team leader and
all members. A copy of this supple-
ment will be sent to the national
office, Attention: Director, Emergency
Loan Division.

(b) National office ELST leaders.
The national office has established a
cadre of ELST team leaders.

() National office team leaders will
be used as follows:

(i) Training of FmHA field person-
nel, other USDA personnel, and tem-
porary personnel in the making of EM
loans;

(if) Assisting State directors in the
organizing, expanding, and expediting
assistance to disaster victims; and

(ill) Leading ESTs in areas with an
unusually large volume of EM loan ap-
plications.

(2) Upon request of a State director,
the assistant administrator, farmer
programs, will consider detailing one
or more national office team leaders to
assist in the training of personnel and
processing of EM loans.

§ 1945.31-1945.34 [Reserved]

§ 1945.35 Public Information function.

A good public information program
is a must in disaster areas. This pro-
gram should inform farmers and the
general public when and where EM
loans are available. Also the informa-
tion will indicate the EM loan objec-
tives, eligibility requirements, and
type of assistance available. Public in-
formation functions will be performed
in accordance with part 2015, subpart
B. exhibit A of this chapter.

§ 1945.36-194550 [Reserved]

Dated: August 10, 1978.

GORDON CAVAKAUGH,
Administrator,

Farmers HomeAdministration.
FR DoM. 78-23208 Filed 8-17-78; 8:45 am]
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[6320-01]

Title 14-Aeronautics and Space

CHAPTER I1-CIVIL AERONAUTICS
BOARD

SUBCHAPTER A-ECONOMIC REGULATIONS

[Reg. ER-1063, Amdt. No. 15 to Part 207]

PART 207-CHARTER TRIPS AND
SPECIAL SERVICES
Public Charter Rule

AGENCY: Civil Aeronautics Board.
ACTION: Final rule.
SUMMARY: For the reasons set forth
in SPR-149, issued contemporaneous-
ly, the Board is amending its charter
regulations to replace the ABC, OTC,
ITC, TGC, and SGC with a new Public
Charter (14 CFR Part 380). The gener-
al charter regulations are amended to
reflect the immediate addition of the
Public Charter and the termination of
the existing charter types on January
1, 1979.
DATES: Adopted: August 14, 1978. Ef-
fective: August 15, 1978 and January 1,
1979, as indicated below.
FOR FURTHER INFORMATION
CONTACT:

Richard B. Dyson, Office of the
General Counsel, Civil Aeronautics
Board, 1825 Connecticut Avenue
NW., Washington, D.C. 20428; 202-
673-5444.

SUPPLEMENTARY INFORMATION:
A full explanation of the issues in-
volved in this rulemaking is set forth
in SPR-149, in this issue of the FEDER-
AL REGISTER. Some of the changes, as
noted below, in Part 207 reflecting the
issuance of the new part 380, Public
Charters, are effective immediately.
The Board finds that because these
amendments relieve restrictions and
public benefit will be derived from
putting them into effect without
delay, an immediate effective date is
in the public interest.

The existing parts 371, 372a, 373,
378, and 378a, which will be supersed-
ed by part 380, will be revoked. The
revocation is effective January 1, 1979,
along with the corresponding amend-
ments to part 207, as indicated below.
Charters covered by prospectuses filed
under the revoked parts before Janu-
ary 1, 1979, may be operated on and
after that date.

The Board hereby amends 14 CFR
Part 207 as follows:

A. The following changes are effec-
tive August 15, 1978.

1. In paragraph (b) of § 207.11,
Charter flight limitations, a new sub-
paragraph (11) is added, to read:

§ 207.11 Charter flight limitations. 4. Paragraphs (a) and (b) of § 207.25,
Charter trips originating in the United

* * * * * States, are revised to read:

(b)* ** §207.25 Charter trips originating In the
(11) By a charter operator or foreign United States.

charter operator as defined in part 380 (a) In the case of a charter trip origi-
of this chapter. nating in the United States which in-

. . . . * cludes foreign air transportation, and
where separate charter contracts cover

2. In paragraph (c) of § 207.11, the flight departing from the United
Charter flight limitations, a new sub- States and the flight returning to the
paragraph (9) is added, to read: United States, the time by which the

carrier to perform the returning
§ 207.11 Charter fl ight lim itations. fli e l a ter ar r t o e r for mflight, as well as the carrier to perform

the departing flight, must receive full
payment of its charter price (or a sat-

(c)*** isfactory bond for such payment), in
(9) By a charter operator or foreign compliance with the requirements of

charter opefator as defined in part 380 § 207.13(b) shall be not less than 10
of this chapter: days prior to the departing flight.
Provided, That with respect to subpar- (b) In addition to requiring timely
agraph (9)' of paragraph (c) each payment of its charter price (or the
person engaging less than the entire posting of a bond), pursuant to para-
capacity of an aircraft shall contract graph (a) of this section, the carrier
and pay for 20 or more seats. With re- performing the departing flight from
spect to subparagraphs (1), (2), and (4) the United States shall request in
of parargraph (c) each person engag- writing from the carrier performing
ing less than the entire capacity of an the returning flight for the same char-
aircraft shall contract and pay for 40 tering group, and the carrier perform-
or more seats, except that, if the ing the returning flight shall furnish,
entire capacity of an aircraft having not later than 10 days prior to sched.
less than 80 seats is engaged by no uled departure, written confirmation
more than two persons described In that the latter carrier has also re-
paragraph (c), then either one of such ceived timely payment of its charter
persons may contract and pay for a price (or the posting of a bond), pursu-
minimum of 20 seats: And provided ant to paragraph (a) of this section.
further, That paragraph (c) shall not Both the request and the confirmation
be cohstrued to apply to movements of shall contain particulars sufficient to
property. identify the charter trip, including

such details as the date and point of
3. The proviso in paragraph (b) of origin of the departing flight, the date

§ 207.13, Terms of service, is revised to and point of origin of the returning
read: flight, and the name of the chartering

§ 207.13 Terms of service, group; and both shall be accompanied
by a passenger list. The confirmation

. . . . . shall also contain a statement to the
effect that the carrier has not previ-

(b) * ** Provided, however, That in ously furnished such confirmation to
the case of a charter for less than the any other carrier with respect to the
entire capacity of an aircraft pursuant same charter trip.
to § 207.11(c), the carrier shall require
full payment of the total charter
price, including payment for the
return portion of a round trip, not less
than 10 days prior to the commence-
ment of any portion of the transporta-
tion, and such payment shall not be
refundable unless the charter is can-
celed by the carrier or unless the carri-
er accepts a subgtitute charterer for
one which has canceled a charter, in
which case the amount paid by the
latter shall be refunded. For the pur-
pose of this paragraph payment to the
carrier's depository bank, as designat-
ed in the charter contract, shall be
deemed payment to the carrier.

$ '**$

* a * *

B. The following changes are effec-
tive January 1, 1979.

1. In paragraph (b) of § 207.11,
Charter flight limitations, subpara-
graphs (5), (7), (8), (9) and (10) are re-
voked and reserved.

2. In paragraph (c) of § 207.11,
Charter flight limitations, subpara-
graphs (3), (5), (6), (7) and (8) and the
proviso after subparagraph (8) are re-
voked and reserved.
(Sees. 101(3), 204, 401. 403, 404, 407, 411, 410,
1002 of the Federal Aviation Act of 1958, ns
amended, 72 Stat. 737, 743, 754, 758, 760,
766, 769, 771, 788: (49 U.S.C. 1301, 1324,
1371, 1373, 1374, 1377, 1381, 1386, and
1482).)
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- By the Civil Aeronautics Board.
PHYLLIS T. K&yLon,

Secretary.
CPR Do. 78-23161 Filed 8-16-78; 8:45 am]

[6320-01]

[Reg. ER-1064, Amdt. No. 14 to Part 208]

PART 208-TERMS, CONDITIONS
AND LIMITATIONS OF CERTIFI-
CATES TO ENGAGE IN SUPPLE-
MENTAL AIR TRANSPORTATION

Public Charter Rule
AGENCY: Civil Aeronautics Board.

ACTION: Final rule.
SUMMARY: For the reasons set forth
in SPR-149, issued contemporaneous-
ly, the Board is amending its charter
regulations'to replace the ABC, OTC,
ITC, TGC, and SGC with a new Public
Charter rule (14 CFR Part 380). The
general charter regulations are
amended to reflect the immediate ad-
dition of the Public Charter-and the
termination of the existing charter
types on January 1, 1979. -

DATES: Adopted: August 14, 1978. Ef-
fective: August 15, 1978, and January
-1, 1979, as indicated below.
FOR .FURTHER. INFORMATION
CONTACI.
-Richard B. Dyson, Office of the
.General Counsel, Civil Aeronautics
Bbard, 1825 Connecticut Avenue
NW., Washington, D.C. 20428, 202-
673-5444.

SUPPLIEENTARY INFORMATION:
A full explanation of the issues in-
volved in this rulemaking is set forth
in SPR-149, in this issue of the FEDER-
A. REaisrsa. Some of the changes, as
noted below, in part 208 reflecting the
issuance of the new part 380, Public
Charters, are effective immediately.
The Board finds that because these
amendments relieve restrictions and
public benefit will be derived from
putting them into effect without
delay, an immediate effective date is
in the public interest.

The existing parts 371, 372a, 373,
378, and 378a, which will be supersed-
ed by part 380, will be revoked. The
revocation is effective January 1, 1979,
along with the corresponding amend-
ments to part 208, as indicated below.
Charters covered by prospectuses filed
under the revoked parts before Janu-
ary 1, 1979, may be operated on and
after the date.

AxND:ENS

The Board hereby- amends 14 CFR
Part 208 as follows:

A. The following changes are effec-
tive August 15, 1978
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1. In paragraph (b) of § 208.6,
Charter flight limitations, a new sub-
paragraph (10) Is added, to read:

§ 208.6 Charter flight limitations.

(b)* * *
(10) By a charter

charter operator a
"of this chapter.

0 0

2. In paragraj
Charter flight 11m
paragraph (9) Is ad

§ 208.6 Charter flig

* a

(c)I . 0
(9) By a charter

charter operator a
of this chapter.

Provided, That wil
agraph (9) of p
person engaging I
capacity of an air
and pay for 20 or
spect to subparagr
of paragraph (c) ev
less than the entir
craft shall contrac
more seats, excep
capacity of an a
than 80 seats Is e
than two persons
graph (c), then elt
sons may contract
mum of 20 seats: A
That paragraph (
strued to apply to
erty.

3. The proviso I
§ 208.32, Tariffs a]
is revised to read:

§ 208.32 Tariffs and

(e) " Provide
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nated in the charter contract, shall be
deemed payment to the carrier.

§ 208.202b [Amended]
" 0 " 4. Paragraphs (a) and (b) of

§ 208.202b. charter trips originating in
r operator or foreign the United States, are revised to read:

defined in part 380 (a) In the case of a charter trij origi-
nating in the United States which in-
cludes foreign air transportation, and

* a • where separate charter contracts cover
the flight departing from the Unitedh Cc) of § 208.6, States and the flight returning to the

dtatons, a new sub- United States, the time Jy which the
ded, to rd carrier to perform the returning

ht limitations, flight, as well as the carrier to perform
the departing flight, must receive full

* * . payment of Its charter price (or a sat-
isfactory bond for such payment), in
compliance with the requirements of

operator or foreign § 208.32(e), shall be no less than 10
defined In part 380 days prior to the departing flight.

(b) In addition to requiring timely
th respect to subpar- payment of its charter price (or the
aragraph (c) each posting of a bond), pursuant to para-
ess than the entire graph (a) of this section, the carrier
craft shall contract performing the departing flight from
more seats. With re- the United States shall request in
aphs (1), (2), and (5) writing from the carrier performing
ach person engaging the returning flight for the same char-
e capacity of an air_ tering group, and the carrier perform-
:t and pay for 40 or Ig the returning flight shall furnish,
t that, if the entire no later than 10 days prior to the

having less scheduled departure, written confir-grraft ng le mation that the latter carrier has also
gaged by no more received timely payment of its charter
described I pr- price (or the posting of a bond), pursu-

her one of such per- ant to paragraph (a) of this section.
and pay for a miil. Both the request and the confirmation
nd providedfurther, shall contain particulars sufficent to
) shall not be con- Identify the charter trip, including

movements of prop- such details as the date and point of
origin of the departing flight, the date

in paragraph (e) of and point of origin of the returning
ad terms of service, group; and both shall be accompanied

by a passenger list. The confirmation
shall also. contain a statement to the

terms of serice. effect that the carrier has not previ-
* * * ously furnished such confirmation to

any other carrier with respect to the
'd, however, That in same charter trip.

the case of a charter for less than the
entire capacity of an aircraft pursuant
to § 208.6(c), the carrier shall require
full payment of the total charter
price, including payment for the
return portion of a round trip, not less
than 10 days prior to the commence-
mrent of any portion of the transporta-
tion., and such payment shall not be
refundable unless the charter Is can-
celed by the carrier or unless the carri-
er .accepts a substitute charterer for
one which has canceled a charter, in
which case the amount paid by the
latter shall be refunded. For the pur-
pose of this paragraph, payment to
the carrier's depository bank. as desig-

B. The following changes are effec-
tive January 1, 1979.

1. In paragraph (b) of §208.6,
Charter flight limitations, subpara-
graphs (4). (5), (7), (8), and (9) are re-
voked and reserved.

2. In paragraph (c) of § 208.6,
Charter flight limitations, subpara-
graphs (3), (4), (6), (7). and (8) and the
proviso after subparagraph (8) are re-
voked and reserved.
(Secs. 1013), 204. 401, 403, 404, 407, 411, 416,
1002: 72 StaL 737. 743, 754. 758, 760 766,
769, 771. 788 (49 U.S.C. 1301, 1324. 1371,
1373,1374.1377,1381. 1386,1482).)
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By the Civil Aeronautics Board.

PHYLLIs T. KAYL.OR,
Secretary.

[FR Doe. 78-23162 Filed 8-16-78; 8:45 am]

[6320-01
[Reg. ER-1065, Amdt. No. 25 to Part 212]

PART 212-CHARTER TRIPS BY
FOREIGN AIR CARRIERS

Public Charter Rule
AGENCY: Civil Aeronautics Board.
ACTION: Final rule.
SUMMARY: For the reasons set forth
In SPR-149, issued contemporaneous-
ly, the Board is amending its charter
regulations to replace the ABC, OTC,
ITC, TGC, and SGC with a new Public
Charter rule (14 CFR Part 380). The
general charter regulations *are
amended to reflect the immediate ad-
dition of the Public Charter and the
termination of the existing charter
types on January 1, 1979.
DATES: Adopted: August 14, 1978. Ef-
fective: August 15, 1978, and January
1, 1979, as indicated below.
FOR FURTHER INFORMATION
CONTACT:

Richard B. Dyson, Office of the
General Counsel, Civil Aeronautics
Board, 1825 Connecticut Avenue
NW., Washington, D.C. 20428, 202-
673-5444.

SUPPLEMENTARY INFORMATION:
A full explanation of the issues in-
volved in this rulemaking is set forth
in SPR-149, in this issue of the FEDER-
AL REGISTER. Some Of the changes, as
noted below, in Part 212 reflecting the
issuance of the new Part 380, Public
Charters, are effective immediately.
The Board finds that because these
amendments relieve restrictions and
public benefit will be derived from
putting them into effect without
delay, an immediate effective date is
in the public interest.

The existing parts 371, 372a, 373,
378, and 378a, which will be supersed-
ed by part 380, will be revoked. The
revocation i effective January 1, 1979,
along with the corresponding amend-
ients to part 212, as indicated below.
Charters covered by prospectuses filed
under the revoked parts before Janu-
ary 1, 1979, may be operated on and
after that date.

AENDmENTS

The Board hereby amends 14 CFR
Part 212 as follows:

A. The following changes are effec-
tive August 15, 1978.

1. In paragraph (a) of § 212.8,
Charter flight limitations, a new sub-
paragraph (11) is added, to read:

§ 212.8 Charter flight limitations.
(a) * * *
(11) By a charter operator or foreign

charter operator as defined in part 380
of this chapter.

• * 0 * *

2. In paragraph (b) of § 212.8,
Charter flight limitations, a new sub-
paragraph (9) is added, to read:

§ 212.8 Charter flight limitations.

• * * * *

(b) * *
(9) By a charter operator or foreign

charter operator as defined in part 380
of this chapter:

Provided, That with respect to subpar-
agraph (9) of paragraph (b) each
person engaging less than the entire
capacity of an aircraft shall contract
and pay for 20 or zrore seats. With re-
spect to subparagraphs (1), (2), and (4)
of paragraph (b) each person engaging
less than the entire capacity of an air-
craft shall contract and pay for 40 or
more seats, except that, if the entire
capacity of an aircraft having less
than 80 seats is engaged by no more
than two persons described in para-
graph (c), then either one of such per-
sons may contract and pay for a mini-
mum of 20 seats: And provided further,
That paragraph (b) shall not be con-
strued to apply to movements of prop-
erty.

3. The proviso in paragraph (b) of
§ 212.10, Terms of service, is revisea to
read:

§ 212.10 Terms of service.

• * * * *

(b) * Provided, however, That in
the case of a charter for less than the
entire capacity of an aircraft pursuant
to § 212.8(b), the carrier shall require
full payment of the total charter
price, including payment for the
return portion of a round trip, not less
than 10 days prior to the commence-
ment of any portion of the transporta-
tion, and such payment shall not be
refundable unless the -charter is can-
celed by the carrier or unless the carri-
er accepts a substitute charterer for
one which has canceled a charter, in
which case the amount paid by the
latter shall be refunded. For the pur-
pose of this section, payment to the
carrier's depository bank, as designat-
ed in the charter contract, shall be
deemed payment to the carrier.

., * * * *

4. Paragraphs (a) and (b) of § 212.25,
Charter trips originating in the United
States, are revised to read:

§212.25 Charter trips originating in the
United States.

(a) In the case of a charter trip origi-
nating in the United States which In-
cludes foreign air transportation, and
where separate charter contracts cover
the flight departing from the United
States and the flight returning to the
United States, the time by which the
carrier to perform the returning
flight, as well as the carrier to perform
the departing flight, must receive full
payment of Its charter price (or a sat-
isfactory bond for such payment), in
compliance with the requirements of
§ 212.10(b) shall be not less than 10
days prior to the departing flight.

(b) In addition to requiring timely
payment of Its charter price (or the
posting of a bond), pursuant to para-
graph (a) of this section, the carrier
performing the departing flight from
the United States shall request In
writing from the carrier performing
the returning flight for the same char-
tering group, and the carrier perform-
ing the returning flight shall furnish,
not later than 10 days prior to the
scheduled departure, written confir-
mation that the latter carrier has also
received timely~payment of Its charter
price'(or the posting of a bond), pursu-
ant to paragraph (a) of this section.
Both the request and the confirmation
shall contain particulars sufficient to
identify the charter trip, including
such details as the date and point of
origin of the departing flight, the date
and point of origin of the returning
flight, and the name of the chartering
group; and both shall be accompanied
by a passenger list. The confirmation
shall also contain a statement to the
effect that the carrier has not previ-
ously furnished such confirmation to
any other carrier with respect to the
same charter trip.

* * $ * *

B. The following changes are effec-
tive January 1, 1979.

1. In § 212.1, Definitions, the defini-
,tion of "Inclusive tour charter trip" is
deleted.

2. In paragraph (a) of § 212.8,
Charter flight limitations, subpara-
graphs (5), (7), (8), (9), and (10) are re-
voked and reserved.
'3. In paragraph (b) of § 212.8,

Charter flight limitations, subpara-
graphs (3), (5), (6), (7), and (8) and the
proviso after subparagraph (8) are re-
voked and reserved.
(Sec. 101(3), 204, 401, 403, 404, 407, 411, 410,
1002; 72 Stat. 737, 743, 754, 758, 760, 76(0,
769, 771, 788 (49 U.S.C. 1301. 1324, 1371,
f373, 1374, 1377, 1381, 1386, 1482).)

By the Civil Aeronautics Board.
PHYLLIS T. KAYLOR,

Secretary.
[FR Doe. 78-23163 Filed 8-16-78; 8:45 am]
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[6320-01]

[Reg. ER-1066, Amdt. No. 23to Part 2141

PART 214-TERMS, CONDITIONS
AND LIMITATIONS OF FOREIGN
AIR CARRIER PERMITS AUTHORIZ-
ING CHARTER TRANSPORTATION
ONLY

Public Charter Rule
AGENCY: Civil Aeronautics Board.
ACTION. Final rule.
SUMMARY: For the reasons set forth
in SPR-149, issued contemporaneous-
ly, the Board is amending its charter
Tegulations to replace the ABC, OTC,
ITC, TGC, and SGC with a new Public
Charter rule (14 CFR part 380). The
general charter regulations are
amended to reflect the. immediate ad-
dition of the Public Charter and the
termination of the existing charter
types on January 1, 1979.
DATES: Adopted: August 14, 1978. Ef---
fective: August 15, 1978 and January 1,
1979, as indicated below.
FOR FURTHER INFORMATION
CONTACT: -

Richard B. Dyson, Office of the
General Counsel, Civil Aeronautics
Board, 1825 Connecticut Avenue
NW., Washington, D.C. 20428, 202-
673-5444.

SUPPLEENTARY INFORMATION:
A full explanation of the issues in-
volved in this rulemaking is set forth
in SPR-149, in this issue of the FEDER-
AL REGISTER. Some of the changes, as
noted below, in part 214 reflecting the
issuance of the new part 380, Public
Charters, are effective immediately.
The Board finds that because these
amendments relieve restrictions and
public benefit will be derived from
putting them ihto effect without
delay, an immediate effective date is
in the public interest.

The existing parts 371, 372a, 373,
378, and 378a, which will be supersed-
ed by part 380, will be revoked. The
revocation is effective January 1, 1979,
along with the corresponding amend-
ments to part 214, as indicated below.
Charters covered by prospectuses filed
under the revoked parts before Janu-
ary 1, 1979, may be operated on and
-after that date.

AmNDmmZS

The Board hereby amends 14-CFR
Part 214 as follows:.

A. The following changes are effec-
tive August 15, 1978.

§ 214.7 [Amended]
1. In paragraph (a) of § 214.7,

Charter flight limitations, a new sub-
paragraph (8) is added, to read:

(a) * * * § 214.18 Charter trips originating in the
(8) By a charter operator or foreign United States.

charter operator as defined in part 380 (a) In the case of a charter trip origi-
of this chapter. nating In the United States which in-

cludes foreign air transportation, and
• * * where separate charger contracts

2. In paragraph (b) of § 214.7, cover the flight departing from the
Charter flight limitations, a new sub- United States and the flight returning
paragraph (8) Is added, to read: to the United States, the time by

which the carrier to perform the re-
turning flight, as well as the carrier to
perform the departing flight, must re-

(b) • celve full payment of its charter price
(8) By a 6harter operator or foreign (or a satisfactory bond for such pay-

charter operator as defined In part 380 ment), in compliance with the require-
of this chapter. ments of § 214.14(b), shall be not less

than 10 days prior to the departingProvided That paragraph (b) of this flight.
section shall not apply with respect to (b) In addition to requiring timely
any foreign air carrier to the extent payment of Its charter price (or the
that its permit authorizes It to engage posting of a bond), pursuant to para-
in "planeload" charter foreign air graph (a) of this section, the carrier
transportation of persons: And pro- performing the departing flight from
vided further, That with respect to the United States shall request -in
subparagraph (8) of paragraph (b) writing from the carrier performing
each person engaging less than the the returning flight for the same char-
entire capacity of the aircraft shall tering group, and the carrier perform-
contract and pay for 20 or more seats. Ing the returning flight shaH furnish,
With respect to subparagraphs (1), (2). not later than 10 days prior to the
and (3), of paragraph (b), each person scheduled departure written confirma-
engaging less than the entire capacity tion that the latter carrier has also re-
of an aircraft shall contract and pay celved timely payment of its charter
for 40 seats, except that, if the entire price (or the posting of a bond), pursu-
capacity of an aircraft having less ant to paragraph (a) of this section.
than 80 seats Is engaged by no more Both the request and the confirmation
more than two persons described in shall contain particulars sufficient to
paragraph (b), then either one of such Identify the charter trip, including
persons may contract and pay for a such details as the date and point of
prn s mum y of 20 seats origin of the departing flight, the date

and point of origin of the returning

3. The proviso in paragraph (b) of flight, and the same of the chartering
§ 214.14, Terms of service, is revised to group; and both shallbe accompanied
read: by a passenger list. The confirmation

shall also contain a statement to the
§ 214.14 Terms of service, effect that the carrier has not previ-

ously furnished such confirmation to
* * a *any other carrier with respect to the

(b) Prv * ider' odpd - T ht In same charter trip.

the case of a charter for less than the
entire capacity of an aircraft pursuant
to § 214.7(b), the carrier shall require
full payment of a round trip, not less
than 10 days prior to the commence-
ment of any portion of the transporta-
tion, and such payment shall not be
refundable unless the charter is can-
celed by the carrier or unless the carri-
er accepts a substitute charterer for
one which has canceled a charter, in
which case the amount paid by the
latter shall be refunded. For the pur-
pose of this section, payment to the
carrier's depository bank, as designat-
ed in the charter contract, shall be
deemed payment to the carrier.

4. Paragraphs (a) and (b) of § 214.18,
Charter trips originating in the United
States, are revised to read:

B. The following changes are effec-
tive January 1, 1979.

1. In paragraph (a) of § 214.7,
Charter flight limitations, subpara-
graphs (3), (5), (6), and (7) are revoked
and reserved.

2. In paragraph (b) of § 214.7,
Charter flight limitations, subpara-
graphs (3), (5), (6). and (7) and the
proviso after subparagraph (7) are re-
voked and reserved.
(Secs. 101(3). 204. 401. 403, 404, 407, 41, 416,
1002; 72 Stat 737, 743. 754. 758, 760, 766,
769. 771. 788 (49 U.S.C. 1301, 1324. 1371,
1373, 1374,1377. 1381.138C 1482).)

By the Civil Aeronautics Board.
PHYLars T. KAYLon,

Secretary.
EFR Doc. 78-23164 r-led 8-19-78; 8.45 am]
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[6320-01]

[Reg. ER-1067, Amdt. No. 11 to Part 217]

PART 217-REPORTING DATA PER-
TAINING TO CIVIL AIRCRAFT
CHARTERS PERFORMED BY FOR-
EIGN AIR CARRIERS

Public Charter Rule
AGENCY: Civil Aeronautics Board.
ACTION: Final rule.
SUMMARY: For the reasons set forth
in SPR-149, issued contemporaneous-
ly, the Board is amending its charter
regulations to replace the ABC, OTC,
ITC, TGC, and SGC with a new Public
Charter rule (14 CFR Part 380). This
reporting regulation is amended to re-
flect the immediate addition of the
Public Charter.
DATES: Adopted: August 14, 1978. Ef-
fective : August 15, 1978.
FOR FURTHER INFORMATION
CONTACT:

Richard B. Dyson, Office of the
General Counsel, Civil Aeronautics
Board, 1825 Connecticut Avenue
NW., Washington, D.C. 20428, 202-
673-5444.

SUPPLEMENTARY INFORMATION:
A full explanation of the issues in-
volved in this rulemaking is set forth
in SPR-149, in this issue of the FEDER-
AL REGISTER. The change in part 217
set forth below, reflecting the issuance
of the new part 380, Public Charters,
is effective immediately. The Board
finds that because this amendment re-
lieves restrictions and public benefit
will be derived from putting it into
effect without delay, an immediate ef-
fective date is in the public interest.

Accordingly, the Civil Aeronautics
Board amends part 217 of its economic
regulations, Reporting Data Pertain-
ing to Civil Aircraft Charters Per-
formed by Foreign Air Carriers (14
CFR Part 217), as follows:

§ 217.6 [Amended]
In § 217.6, Reporting instructions,

paragraph (f) is amended by adding
"PC-Public Charter" to the list of
codes, in alphabetical order. -
(Secs. 101(3), 204, 401, 403, 404, 407, 411, 416,
1002; 72 Stat. 737, 743, 754, 758, 760, 766,
769, 771, 788 (49 U.S.C. 1301, 1324, 1371,
1373, 1374, 1377, 1381, 1386, 1482).)

By the Civil Aeronautics Board.
PHLIs T. KAYLOR,

Secretary.
CFR Doc. 78-23165 Filed 8-1678; 8:45 am]

[6320-01]

[Reg. ER-1068, Amdt. No. 31 to Part 2413

PART 241-UNIFORM SYSTEM OF
ACCOUNTS AND REPORTS FOR
CERTIFICATED AIR CARRIERS

Public Charter Rule
AGENCY: Civil Aeronautics Board.

ACTION: Final rule.
SUMMARY: For the reasons set forth
in SPR-149, issued contemporaneous-
ly, the Board is amending its charter
regulations to replace the ABC, OTC,
ITC, TGC, and SGC with a new Public
Charter (14 CFR Part 380). The ac-
counting regulations are amended to
reflect the immediate addition of the
Public Charter.

DATES: Adopted: August 14, 1978. Ef-
fective: August 15, 1978
FOR FURTHER INFORMATION
CONTACT:

Richard B. Dyson, Office of the
General Counsel, Civil Aeronautics
Board, 1825 'Connecticut Avenue
NW., Washington, D.C. 20428; 202-
673-5444.

SUPPLEMENTARY INFORMATION:
A full explanation of the issues in-
volved in this rulemaking is set forth
in SPR-149, in this issue of the FEDER-
AL REGISTER. The change in part 241
set forth below, reflecting the issuance
of the new part 380, Public Charters,
is effective immediately. The Board
finds that because this amendment re-
lieves restrictions and public benefit
will be derived from putting it into
effect without delay, an immediate ef-
fective date is in the public interest.

Accordingly, the Civil Aeronautics
Board amends part 241 of. its economic
regulations, uniform system of ac-
counts and reports for certificated air
carriers (14 CFR Part 241), as follows:

In section 25, traffic and capacity
elements, paragraph (g) of schedule T-
6 is amended by adding "PC-Public
Charter" to the list of codes, in alpha-
betical order.
(Secs. 101(3), 204, 401, 403,404, 407, 411, 416,
1002; 72 Stat. 737, 743, 754, 758, 760, 766,
769, 771, 788; (49 U.S.C. 1301, 1324, 1371,
1373, 1374, 1377, 1381, 1386, 1482).)

By the Civil Aeronautics Board.
PHYLLIS T. KAYLOR,

Secretary.
EM Doe. 78-23166 Filed 8-16-78; 8:45 am]

[6320-01]
[Reg. ER-1069, Amdt. No. 27 to Part 240]

PART 249-PRESERVATION OF AIR
CARRIER ACCOUNTS, RECORDS,
AND MEMORANDA

Public Charter Rule
AGENCY: Civil Aeronautics Board.
ACTION: Final rule.
SUMMARY: For the reasons set forth
in SPR-149, Issued contemporaneous-
ly, the Board is amending Its charter
regulations to replace the ABC, OTC,
ITC, TGC, and SGC with a new Public
Charter rule (14 CFR Part 380). The
record retention regulations are
amended to reflect the immediate ad-
dition of the Public Charter.
DATES: Adopted: August 14, 1978. Ef-
fective: August 15, 1978.
FOR FURTHER INFORMATION
CONTACT:

Richard B. Dyson, Office of the
General Counsel, Civil Aeronautics
Board, 1825 Connecticut Avenue
NW., Washington, D.C. 20428; 202-
673-5444.

SUPPLEMENTARY INFORMATION:
A full explanation of the issues in-
volved in this rulemaking is set forth
in SPR-149, in this issue of the FEDER-
AL REGISTER. The changes in part 249
set forth below, reflecting the issuance
of the new part 380, Public Charters,
are effective immediately. The Board
finds that because these amendments
relieve restrictions and public benefit
will be derived from putting them into
effect without delay, an immediate ef-
fective date is in the public interest.

Accordingly, the Civil Aeronautics
Board amends part 249 of its economic
regulations, preservation of air carrier
accounts, records, and memoranda (14
CFR Part 249), as follows:

1. In § 249.2, the definition, of
"charter operator" is amended to read:

§ 249.2 Definitions.

* * a • *

"Charter operator" means: (1) Any
citizen of the United States, as defined
in section 101(13) of the act (other
than a direct air carrier) who is au-
thorized under the provisions of part
371 or part 380 to engage in the forma-
tion of groups for transportation on
Advance Booking Charters or Public
Charters; or (2) any person not a citi-
zen of the United States, as defined in
section 101(13) of the act (other than
a direct foreign air carrier) who is en-
gaged in" the formation of groups for
transportation on advance booking
charters or public charters which
originate in the United States in ac-
cordance with the provisions of part
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371 or part 380, and who holds a General Counsel, Civil Aeronautics
permit issued pursuant to section 402 Board, 1825 Connecticut Avenue
of the act authorizing such transporta- NW., Washington, D.C. 20428, 202-
tion. 673-5444.

* ' * Accordingly, the Civil Aeronautics
2. In § 249.9, paragraph (a) is amend- Board amends Its special regulations

ed in part to read: by revoking and reserving Part 371,
Advance Booking Charters (14 CFR

§ 249.9 Period of preservation of records part 371).
'by tour operators, study group char-refes, versas ilitry ersonel(Sees. 10103), 204. 401. 403. 404. 407, 411, 416,
terers, overseas military personnel 1002; 72 Stat. 737, 743, 154. 758. 760, 766,
charter operators, and travel group 769. .771, 788; (49 U.S.C. 1301. 1324, 1371,
charter operators. 1373, 1374, 1377, 1381, 1386. 1482))

(a) Every tour operator (as defined
in § 249.2) conducting a tour or series By the CivirAeronautics Board.
of tours pursuant to part 378 or part r T. KAmon,
378a of this chapter and every charter Secretary.
operator (as defined in § 249.2) con-
ducting a clarter or series of charters [FR Doe. 78-23168 Filed 8-17-78; &45 am]
pursuant to part 371 or part 380 of
this chapter shall retainfor 2 years
after completion of a tour or a series [6320-01]
of tours, or of a charter or series of
charters, true copies of the following [Reg. SPR-151. Amdt. No. 18 to Part 372a3
documents at its principal or general
office in the United States and shall PART 372a-TRAVEL GROUP
make them available upon request by CHARTERS
an authorized representative of the
Board: * Revocation

* * * AGENCY: Civil Aeronautics Board.
(Sees. 101(3), 204, 401, 403, 404, 407, 411. 416, ACTION: Final rule.
1002; 72 Stat. 737, 743, 754 758, 760, 766,
769, 771, 788 (49 -U.S.C. 1301, 1324, 1371, SUMMARY: For the reasons set forth
1373, 1374, 1377,1381,1386.1482).) in SPR-149, issued contemporaneous-

By the Civil Aeronautics Board. ly, the Board is amending Its charter
regulations to replace the ABC, OTC,

PHYLLIS T. KAYLOR, ITC, TGC, and SGC with a new Public
Secretary. Charter (14 CFR Part 380). This

FR Doc.&78-23167 Filed 8-16-78; 8:45 am] amendment terminates the Travel
Group Charter (TGC) rule, effective

[6320-01] January 1, 1979.
DATES: Adopted: August 14, 1978. Ef-

SUBCHAPTERD--SPECAL REGULATIONS fective: January 1, 1979. Charters coy-
[Reg. SPR-150, Amdt. No. 10 to Part 371] ered by filings made under this part

before January 1, 1979, may be operat-
PART 371-ADVANCE BOOKING ed on and after that date.

CHARTERS FOR FURTHER INFORMATION

Revocation CONTACT.
Board. Richard B. Dyson, Office of the

AGENCY: Civil Aeronautics BGeneral Counsel, Civil Aeronautics
ACTION: Final rule. Board, 1825 Connecticut Avenue
SUMMARY: For the reasons set forth NW., Washington, D.C. 20428, 202-
in SPR-149, issued contemporaneous- 673-5444.
ly, the Board is amending its charter. Accordingly, the Civil Aeronautics
regulations to replace the ABC, OTC, Board amends its special regulations
ITC, TGC, and SGC with a new Public by revoking and reserving part 372a,
Charter (14 CFR Part 380). This- by ron arerv Part
amendment terminates the Advance Travel Group Charters (14 CFR Part
Booking Charter (ABC) rule, effective 372a).
January 1, 1979. (Secs. 101(3), 204. 401.403,404. 407. 411, 416'

DATES: Adopted: August 14, 1978. Ef- 1002: 72 Stat. 737, 743. 754. 758, 760, 766,
fective: January 1. 1979. Charters coy- 769. 771, 788; (49 U.S.C. 1301. 1324, 1371.
ered by prospectuses filed under this 1373, 1374, 1377, 1381. 1386,1482))
part before January 1, 1979, may be By the Civil Aeronautics Board.
operated on and after that date.
FOR FURT'ER INFORMATION PnYLLzs T. KAYLoR,
CONTACT 'secretary.

Richard B. Dyson, . Office of the EFR Doe. 78-23169 Filed 8-16-78; 8:45 am]
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[6320-01]
[Reg. SPR-152, Amdt. No. 16 to Part 373]

PART 373-STUDY GROUP CHARTERS
BY DIRECT AIR CARRIERS AND
STUDY GROUP CHARTERERS -

Revocation
AGENCY: Civil Aeronautics Board.

ACTION: Final rule.
SUMMARY: For the reasons set forth
in SPR-149, issued contemporaneous-
ly, the Board is amending its charter
regulations to replace the ABC, OTC,
ITC, TGC, and SGC with a new Public
Charter rule (14 CFR Part 380). This
amendment terminates the Study
Group Charter (SGC) rule, effective
January 1, 1979.
DATES: Adopted: August 14, 1978. Ef-
fective: January 1, 1979. Charters cov-
ered by study group statements filed
under this part before January 1, 1979,
may by operated on and after that
date.
FOR FURTHER INFORMATION
CONTACT.

Richard B. Dyson, Office of the
General Counsel, Civil Aeronautics
Board, 1825 Connecticut Avenue
NW., Washington, D.C. 20428; 202-
673-5444.

Accordingly, the Civil Aeronautics
Board amends it special regulations by
revoking and reserving Part 373, Study
Group Charters by Direct Air Carriers
and Study Group Charterers (14 CFR
Part 373).
(Se=s 101(3), 204,401.403. 404, 407,411, 416,
1002; 72 Stat. 737. 743, 754, 758, 760, 766,
769, 771, 783 (49 U.S.C. 1301, 1324, 1371,
1373.1374,1377,1381,1386,1482).)

By the Civil Aeronautics Board.

PHrxws T. KAYoR,
Secretary.

EPR Doc. 78-23170 Filed 8-16-78; 8:45 am]

[6320-01]

[Reg. SPR-153. Amdt No. 22 to Part 378]

PART 378-INCLUSIVE TOUR
CHARTERS

Revocation
AGENCY: Civil Aeronautics Board.
ACTION: Final rule.
S AY: For the reasons set forth
In SPR-149, issued contemporaneous-
ly, the Board Is amending its charter
regulations to replace the ABC, OTC,
ITC, TGC, and SGC with a new Public
Charter (14 CFR Part 380). This
amendment terminates the Inclusive
Tour Charter (ITC) rule, effective
January 1, 1979.
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DATES: Adopted: August 14, 1978. Ef-
fective; January 1, 1979. Charters cov-
ered by prospectus filed under this
part before January 1, 1979, may be
operated on and after that date.
FOR FURTHER INFORMATION
CONTACT:

Ricliard B. Dyson, Office of the
General Counsel, Civil Aeronautics
Board, 1825 Connecticut Avenue
NW., Washington, D.C. 20428, 202-
673-5444.

Accordingly, the Civil Aeronautics
Board amends its special regulations
by revoking and reserving part 378, In-
clusive Tour Charters (14 CFR Part
378).
(Sees. 101(3), 204, 401, 403, 404, 407, 411, 416,
1002; 72 Stat. 737, 743, 754, 758, 760, 766
769, 771, 788 (49 U.S.C. 1301, 1324, 1371,
1373, 1374, 1377, 1381, 1386, 1482).)

By the Civil Aeronautics Board.
PHYLLIS T. KAYLOR,

Secretary.
[PR Doe. 78-23171 Filed 8-16-78; 8:45 am)

[6320-01]

[Reg. SPR-154, Amdt. No. 18 to Part 378a]
PART 378-ONE-STOP-INCLUSIVE

TOUR CHARTERS

Revocation

AGENCY: Civil Aeronautics Board.

ACTION: Final rule.
SUMMARY: For the reasons set forth
in SPR-149, issued contemporaneous-
ly, the Board is amending its charter
regulations to replace the ABC, OTC,
ITC, TGC, and SGC with a new Public
Charter (14 CFR Part 380). This
amendment terminates the One-Stop-
Inclusive Tour Charter (OTC) rule, ef-
fective January 1, 1979.
DATES: Adopted: August 14, 1978. Ef-
fective: January 1, 1979. Charters cov-
ered by prospectus filed before Janu-
ary 1, 1979, may be operated on and
after that date.
FOR FURTHER INFORMATION
CONTACT:

Richard B. Dyson, Office of the
General Counsel, Civil Aeronautics
Board, 1825 Connecticut Avenue
NW., Washington, D.C: 20428, 202-
673-5444.

Accordingly, the Civil Aeronautics
Board amends its special regulations
by revoking and reserving part 378a,
One-Stop-Inclusive Tour Charters (14
CFR Part 378a).
(Seas. 101(3), 204, 401, 403, 404, 407, 411, 416,
1002; 72 Stat. 737, 743, 754, 758, 760, 766,
769, 771, 788 (49 U.S.C. 1301, 1324, 1371,
1373, 1374, 1377, 1381, 1386, 1482).)

By the Civil Aeronautics Board.
PHYLLIS T. KAYLOR,

Secretay.
CFR Doe. 78-23172 Filed 8-16-78; 8:45 am]

[6320-01]
[Reg. SPR-149, Enactment of Part 380)

PART 380-PUBLIC CHARTERS

Final Rule
AGENCY: Civil Aeronautics Board.
ACTION: Final rule.
SUMMARY: The B6ard is replacing
several different charter forms with
one simplified Public Charter rule
that does not require ground accom-
modations, advance payment for seats,
minimum stay, or minimum group
size, and allows one-way as well as
round-trip travel. The Public Charter
must be sold by an independent
charter operator, and the rule con-
tains various consumer protection pro-
visions.
DATES: Adopted: August 14, 1978. Ef-
fective: August 15, 1978, except for
§ 380.43 and § 380.50(c), effective on
October 10, 1978.
FOR FURTHER INFORMATION
CONTACT:

Richard B. Dyson, Civil Aeronautics
Board, Office of the General Coun-
sel, 1825 Connecticut Avenue NW.,
Washington, D.C. 20428, 202-673-
5444.

SUPPLEMENTARY INFORMATION:

EARLIER Acrxoxs

By notice of proposed rulemaking
EDR-348/SPDR-64, 43 FR 11215,
March 17, 1978 (hereafter referred to
as SPDR-64), the Board proposed
amendments to its charter regulations
that would replace most of the exist-
ing charter modes with a single new
"Public Charter" rule. The proposed
rules would continue the requirement
that charters be arranged and sold by
an independent tour operator, but
would not require ground accommoda-
tions, advance purchase, minimum
group, or minimum stay. They would
permit the sale of one-way tickets, and
allow differential pricing to the extent
consistent with the Federal Aviation
Act. Comments were requested on cer-
tain consumer protection issues, espe-
cially in the area of tour operator and
participant cancellations.

Earlier, in December 1977, in re-
sponse to petitions by several tour op-
erators and supplemental carriers,' the

'The Educational Cooperative (docket
31176), Nationwide Leisure (dockets 31048
and 31483), Trans International Airlines
(docket 31092), Duncan Tours (docket
31313), NACA (docket 31317), Council on In-

Board had instituted an interim liber-
alization of charter rules, SPR-142, 43
FR 65487, December 30, 1977. These
temporary rules, enacted on an expe-
dited basis, relaxed charter restric-
tions to help supplemental air carriers
compete with new deeply discounted
fares initiated by scheduled carriers,2

Short-term relief in response to fur-
ther requests by tour operators was
expanded on April 19, 1978, when the
Board issued a blanket waiver (order
78-4-122) of many of the remaining re-
strictions on charters. The blanket
waiver, which applied to charters
whose outbound flights operated be-
tween April 19, 1978, and July 18,
1978, eliminated group size require-
ments and the prohibition of intermin-
gling of passengers on Advance Book-
ing Charters- (ABC's), One-Stop-Inclu-
sive Tour Charters (OTC's) and Inclu-
sive Tour 'Charters (ITC's), while re-
taining a minimum contract size of 20
seats and allowing discount pricing,
Advance payment to direct air carriers
for split charters was reduced to 15
days, and direct carriers were author-
ized to operate a charter flight where
less than the entire capacity of the
aircraft was under contract.A

In contrast to the interim amend-
ments and the blanket waiver, this
proceeding is not primarily a response
to a commercial "emergency," but an
integral element of the Board's policy
of making low-cost travel widely avail-
able to the consuming public. It Is also
an important element in our policy of
promoting a more competitive air
transportation system. Oral argument
on the Public Charter was heard on
June 30, 1978, when interested parties
were given the opportunity to present
their views directly to the Board.

GENERAL POLICY CONSIDERATIONS

The policy of further liberalization
of the charter rules was supported by
comments from the Federal Trade
Commission and the U.S. Departments
of Transportation, Justice, Defense,
and Health, Education, and Welfare;
the National Air Carrier Association
(supplementals) and Capitol Interna-
tional Airways; the Aviation Consumer

ternational Education Exchange (dockets
31399 and 31325), and American Institute
for Foreign Study and Unitours (docket
30766). Docket 29806, concerning minimum
group size on smaller planes, is terminated.2 The interim rules that went into effect
on December 15 reduced the advance pur-
chase period for ABC's to 15 days, allowed
15 percent fill-up sales on ABC's, eliminated
the minimum-duration restriction on ABC's
and OTC's, and reduced the minimum
charter group size to 20 on ABC's, OTC's,
and ITC's. Judicial review of these amend-
ments is now pending in American Airlne3
v. C.A.B., C.A.D.C. No. 78-10009, filed Janu-
ary 3, 1978.

2 Judicial review of the blanket waiver is
pending in American Airlineo v. C..B.,
C.A.D.C. No. 78-1485, filed June 1, 1978.
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Action Project; Las Vegas Parties; and
various members of the charter indus-
try.3

Several domestic trunklines,' foreign
governments, 5 and foreign carriers 6
opposed the proposal on the" basis that

-it would have an adverse effect on
scheduled services. As the Board has
stated previously,7 only a serious dete-
rioration of scheduled service would be
considered material. But the most dra-
matic changes in the charter rules-
much more significant, in their cumu-
lative effect, than the changes pro-
posed here-have taken place already
within the last 3 years, with the OTC

* rule,s the ABC rule,9 and the further
liberalizations of those rules that were
made through last year.10 Indeed, the
most important changes that have
been proposed in this proceeding have
actually been in effect since April by
way of the blanket waiver." Through-
out this period, there has been no sign
of deterioration of scheduled service.
Actually, the scheduled carriers have
responded to these changes by demon-
strating their ability to attract large
numbers of potential charter custom-
ers by innovative discounts on sched-
uled service. The arguments based on
the adverse effect on scheduled service
are therefore rejected.

Other commenters, members of the
charter industry, took the position

3International.Aircoach Association, the
Experiment in International Living, Sun-
tours Ltd., Hamilton. Miller, Hudson &
F-ayne Travel, Pleasant Hawaiian Holidays,
Council on International Education Ex-
change, American Institute for Foreign
Study, and Carefree Travel.

4Eastern Air Lines, Northwest Airlines,
Trans World Airlines, Westem Air Lines,
American Airlines, National Airlines, Alle-
gheny Airlines, and Delta Air Lines.

Pan American World Airways did not
oppose the Public Charter but encouraged
the Board to study further possible prob-
lems of Its administration and international
acceptance. United Air Lines submitted no
comment.

sEuropean Civil Aviation Conference, and
Government agencies of Switzerland, Feder-
al Republic of Germany, Portugal, Ireland,
and France.

gAerlinte Eireann Teoranta (Aer Lingus),
Lufthansa German Airlines, British Air-
ways, -Air Canada, Air India, Japan Air
Lines, Scandinavian Airlines System, SwIs-
sair. Swiss Air Transport Co., and Air Ja-
maica.7SPDR-56, 42 FR-12066, Mar. 2, 1977.

OSPR-85, effective Sept. 13, 1975, 40 FR
34089, Aug. 14,1975.

iSPR-110, effective Oct. 7. 1976, 41 FR
37763, Sept. 8, 1976.
S10SPR-139, effective Nov. 3, 1977, 42 FR
58515, Nov. 10, 1977, eliminated the advance
purchase requirement for OTC's. SPR-142.
effective Dec. 15, 1977, 42 FR 65487, Dec. 30.
1977, made various liberalizing changes in
ABC's, OTC's, and ITC's.

"Order 78-4-122, adopted Apr. 19, 1978,
docket 32397.t3InternationaI Weekends, Spantax, S.A.
.Travel Impressions, and Loulsiana-Mlsslsslp-
pi Travel Association.

RULES AND REGULATIONS

that the segregating effect of the re-
strictive charter rules worked to the
charter hridustry's advantage, presum-
ably by carving out a limited but pro-
tected portion of the travel market
within which they could operate, with-
out excessive competition with other
forms of travel. ACTOA argued, along
this line. that further charter liberal-
ization would cause the scheduled car-
riers to intensify their efforts to beat
off charter competition by still more
attractive offerings on scheduled serv-
ice in the major charter markets,
which would ultimately drive the
charter industry out of business.

The Board recognizes that intensi-
fied competition may be the result of
removing restrictions on charters, and
that it could make conditions more
precarious for some of the businesses
involved. It appears, however, that the
price competition that has developed
over the last year. at least partially as
a result of Board policies, has caused a
major expansion in overall demand for
air travel, with consequent benefits to
various parts of the industry. In any
event, increased competition among
and within various segments of the air
transportation industry Is the intend.
ed effect of the Board's actions, and
not something to be avoided. No sub-
stantial evidence has been presented
that the charter industry soon will
permanently -and completely disap-
pear. Although there Is evidence that
the charter mode-has In the past year
suffered some substantial constriction
from the intensified competition of
scheduled carriers, that evidence does
not logically argue against the steps
we take here, all of which will enhance
the ability of tour operators to meet
that challenge. The traveling public Is
benefiting from the changes of the
last year, and that is our main con-
cern. Should the public interest call
for insulating the charter operators
from competition, that interest Is not
properly safeguarded by our refrain-
ing from relaxing the restrictions to
which they have previously been sub-
jected.

Another policy argument that was
made by several commenters in oppo-
sition to the proposal was that, as
ASTA put It, some foreign govern-
ments "find the Board's liberalized
charter rules unacceptable or, at least,
extremely distasteful," and that "it
would be foolish for the Board to
forge ahead as If this substantial oppo-
sition did not exist." It Is true that
some foreign governments, including
some major charter destinations, have
refused to accept the U.S. charter
rules on a country-of-origin basis, and
have imposed their own rules on
charters destined for their airports.
This condition has existed for some
time, however, and especially since the
major liberalizations of the last 3
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years, as discussed above. We have
previously decided that the Board's
charter rules should not be made more
restrictive to satisfy the policies of for-
eign governments. Foreign govern-
ments vary In their attitudes toward
U.S. charter rules, from full country-
of-origin acceptance to outright ban-
ning. We hope to achieve In the future
a general acceptance of country-of-
origin rules. But the former restrictive
charter rules did not lead to general
acceptance of them by foreign govern-
ments, and the recent loosening of
them has not caused a universally ad-
verse reaction. We therefore consider
the varying positions of foreign gov-
ernments an insufficient reason to
impose restrictive rules on our Indus-
try and our citizens. The context in
which to resolve differences of opinion
about what charter rules should apply
Is bilateral negotiations with foreign
governments--not in deciding what
rules should apply generally wherever
we have the authority to make them.

LEGA Issum

Several commenters questioned the
legality of the Board's action.3 argu-
ing that the Public Charter does not
maintain the distinction between
charter and scheduled service intend-
ed by Congress." They claimed that
the requirement that charters be ar-
ranged and marketed by an independ-
ent entrereneur, under the Board-su-
pervised flnanclal security provisions,
was not an Important distinction, be-
cause It made little difference to the
public and had little relevance to the
definition of supplemental air trans-
portation in the act. They maintained
that other restrictions set forth in the
Public Charter. including penalties for
cancellation or forfeiture of partici-
pant deposits, possible cancellation for
inadequate participation, and prohibi-
tion of round trip advance payment
without arrangements of a return
flight, could be employed by route car-
riers as conditions on scheduled fares,
and therefore that introduction of the
public charter would effectively oblit-
erate the distinCtion between the two
types of service. They suggested that
the prohibition on open ended round
trip tickets is insignificant for the ad-

"Allegheny Airlines, American Airlines.
Delta Air Lines. Eastern Air Lines, National
Airlines. Northwest Airlines, Trans World
Airlines, Western Air Lines. Lufthansa
German Airlines British Airways, Air-India.
Scandinavian Airlines System, Swissair
Swiss Air Transport Co. Air Charter Tour
Operators of America, and Spantax.-

"Opponents quoted extensively from the
1962 congressional floor debates regarding
the deletion of a definition of "charter serv-
Ice." Senator Cotton said, for example, "The
Board has a serious obligation to see that
charter services do not become individually
ticketed service through subterfuge or
abuse." 105 Cong. Rec. 12284 (1962).
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ditional reason that the Public
Charter rule allows sale of one-way
tickets.

The Department of Justice, the De-
partment of Transportation, the
Bureau of Competition of the Federal
Trade Commission, National Air Carri-
er Association, and the Aviation- Con-
sumer Action Project supported the le-
gality of the Public Charter. They
argued that Congress, far from impos-
ing a rigid distinction between charter
and scheduled service, gave the Board
broad discretion to fashion a flexible
definition of "charter trips" that
would be adaptable to continuing
changes in the aviation industry.' 5

Taken as a whole, they asserted, the
restrictions included in the Public
Charter preserve the distinct quality
of charter service and do not amount
to the individual ticketing that con-
cerned Congress when it authorized
the granting of certificates for supple-
mental air transportation. The re-
quirement that independent tour oper-
ators have complete administrative
and commercial responsibility for sell-
ing the charters to the public was con-
sidered particularly important. Unlike
the travel agent selling scheduled
seats, under this charter scheme the
tour operator must bear the load
factor risk. The Department of Justice
asserted that the Public Charter is le-
gally sustainable on this ground alone.

The proposed Public Charter con-
tains fewer restrictions than the spe-
cial regulation charters it will replace,
and accordingly, past judicial decisions
upholding new charter rules cannot be
viewed as binding precedent. We have
concluded, however, that we do have
the authority to amend the regula-
tions in this way. By taking this
action, the Board is satisfying its stat-
utory obligation under section 102 of
the act to perform its duties in the
"public interest and in accordance
with the public convenience and neces-
sity" by making reliable, low-cost air
transportation available to the general
public. This action will encourage the
"development of an air transportation
system properly adapted to the pres-
ent and future needs of the United
States," "promote adequate economi-
cal and efficient service by air carriers
at reasonable charges, without unjust
discrimination," and stimulate "com-
petition * * * necessary to assure the
sound development of an air transpor-
tation system * **." 16

A review of the legislative history of
the Act and the case law, which has

15The 1962 House report, which ekcluded
the charter definition, stated, "* * * author-
ity to define charter services should be left,
as at present, with the Board * * 0." H.R.
Rept. 1177, 87th Cong., 1st sess. 5 (1951).

1049 U.S.C. 1302; Saturn Airways, Inc. v.
C.A.B., 483 F. 2d 1284, 1291 (D.C. Cir. 1973);
World Airways, Inc. v. C.A.B., 547 F. 2d 695,
698 (D.C. Cir. 1976).
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consistently upheld the Board's
charter liberalization efforts, clearly
shows that the Board is authorized by
the act to fashion a flexible definition
of charter service "in accordance with
experience and changing circum-
stances as long as the integrity of
scheduled service traffic is not vitiat-
ed." 17 The changes that have taken
place in air transportation in the last
two decades should therefore play a

,crucial role in any consideration of the
validity of these new rules. Traveling
in modern, comfortable jet aircraft
has been transformed from a novelty
to A luxury for businesses and the
wealthy, then to a normal aspect of
middleclass life, at least for vacations.
As this has happened the public has
become more price-sensitive and less
demanding of luxurious flight ameni-
ties. The idea of charters for the gen-
eral public was originally approached
as a cautious experiment, with fear
that scheduled service might be
harmed. But as demand has vastly in-
creased, charter flights have in recent
years .become an important low-cost al-
ternative form of air travel that has
proved compatible with healthy sched-
uled operations. With the Board's new
emphasis on freer price competition,
they are an important competitive
spur to the scheduled services, no
longer considered fragile.

Scheduled airlines have responded
to Board encouragement and charter
competition, as expected and intended,
with lower prices and innovative serv-
ice offerings of their own. The Board
today places very few restrictions on
the fares and conditions of scheduled
service. The charter rules, by contrast,
have up to now contained many re-
strictions which have limited the at-
tractiveness of charters. In the
Board's judgment, removal of these
demand-limiting restrictions is an im-
portant factor in maintaining charters
as a competitive alternative for sched-
uled service. Thus, the economic envi-
ronment for charters has changed
drastically in the 12 years since they
first became available to the general
public, and these "changed circum-
stances" contribute vitally to the legal
validity of a liberalized charter system
"adapted to the present and future
needs" of the United States.

Courts have looked to the "cumula-
tive effect" of charter restrictions, and
have refused to consider any single re-
quirement as indispensable to the
charter concept.18 The Public Charter
retains important restrictions which

1" Trans World Airlines v. C.A.B., 545 F. 2d
'771, 774 (2d Cir. 1976). A comprehensive
review of the legislative history of the Act
and the related case law developments are
contained in the memorandum on file in
docket 32242, "The Board's legal authority
to adopt the proposed Public Charter."

"Pan American World Airways, Inc. v.
C.A.B., 517 F. 2d 734, 742 (2d Cir. 1975).

effectively separate it from scheduled
service.

The requirement that Public
Charters must be arranged and sold by
an independent tour operator is of
paramount importance In evaluating
their legal sufficiency. This is not Just
one distinction, but a whole complex
of them. The essence of the charter
concept is a bilateral contract, and at
the center of the contractual relation-
ships is the tour operator.1" Unlike
scheduled service, sold either directly
by the route carrier or through a
travel agent, the charter operator
bears the risk of operating a financial-
ly successful flight. His estimate of the
potential of a particular market, and
his willingness to risk his capital in
charter contracts with direct air carri-
ers, generally months before sale to
the public, is the essential element in
the charter industry today. Before le
can sell to the public, however, he
must have submitted to the Board a
detailed prospectus covering each
flight, including his charter contract
with the carrier and the contract that
will be entered Into with participants.
The operator must also arrange a
surety bond or similar agreement with
a financial institution to Insure his fi-
nancial viability, and In most c es a
depository escrow to protect partici-
pants' funds. 2

These important distinctions are not
limited to behind-the-scenes arrange-
ments; they are of real significance to
the traveling public. A person plan-
ning to travel by charter flight must
deal (either -directly or through a
travel agent) with flight plans and
payment arrangements set up by the
tour operator, not an airline. He will
have to sign a contract with many de-
tailed provisions concerning the itiner-
ary, conditions, and liabilites associat-
ed with the trip. His rights are gov-
erned by a special set of Board rules
concerning such matters as flight
delays, as well as the special rules of
foreign countries. These factors may
be much more important, in fact, to
the individual deciding between
charter and scheduled service than re-
strictions such as advance boolng,
minimum stay and/or ground package
that have characterized charters In
the past. The typical vacationer, after
all, makes his arrangements in ad-
vance, stays for at least a week, and
spends money on ground accommoda-
tions, regardless of his mode of travel.

We find of little weight the argu-
ment made in several opposing corn-

.ments that distinctions such as partici-
pant cancellation penalties and the

19The tour operator is bound by bilateral
contracts with the direct air carrier, the
charter participant and the financial imtl.
tution securing his funds.

"This aspect of the operator's responsibil.
ities is the subject of a separate Board pro-
ceeding, docket 31735.
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possi-bility of charter cancellation are
insufficient because some types of
scheduled service could contain similar
provisions. Scheduled service discount
fares can have a wide variety of special
conditions. because the Board has
historically allowed scheduled carriers
to do almost anything they please
with them. But when the congression-
al committee reports-and floor spokes-
men cautioned against charter service
becoming indistinguishable from
scheduled service, they were referring
to scheduled service as it was normally
thought of at the time: Tickets sold
over the -counter up to flight time.
with no restrictions on their sale or
use, freely exchangeable for tickets. on
other flights, and refundable without
penality if not used, even without
notice.2 1 The legal distinction between
the two kinds of service surely does
not vary with the current practices of
scheduled carriers, least of all with
their adoption of charterlike protec-
tions and restrictions on fares de-
signed to meet charter competition. In
addition to the fact that the Public
Charter must be sold by a tour opera-
tor, the fact that it may be canceled
for inadequate participation or any
other contingency set forth in the op-
erator's contract, and that once con-
tractually committed participants
may not change or cancel reservations
without risk of charge or forfeiture of
deposits, effectively separate it from
the kind of individually ticketed walk-
on scheduled service contemplated in
the Act.

We also reject the contention that
the ban on selling axound trip charter
without an assigned return flight is
negated, as a legal distinction, by al-
lowing one-way charters. The purpose
of the prohibition is not to limit flexi-
bility; it is to protect people against
the possibility of having paid for a
return flight on one side of the ocean,
then finding themselves on the other
side with no return charter flight and
no money to arrange something else.
With a one-way charter a person can
be presumed to know he must arrange
a return,- and to have retained the
funds to do so.
-Taken together with the features

discussed, the additional requirement
for a minimum contract size of 20
seats strongly reinforces the distinc-
tion between charter and scheduled
service. It preserves the group-travel
characteristic that has traditionally
been part of charter service,2 and

=11earings before the Aviation Subcom-
mittee of the Senate Committie on Com-
merce on S. 3566, 90th Cong., 2d sess., p. 95
(June 12 and 13, 1968) (statement of Sena-
tor Monroney).

2 2American Airlines v. C0AB., 348 F. 2d
349, 354 (D.D. Cir., 1965). It might apijear
that our removal of the minimum group size
restriction contradicts this assertion. -... .

The- group 'aspect that is -critical to the
economics of the charter operation is in the
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helps to maintain efficient and eco-
nomical charter operations."

AFnNY Cmurrvas

In EDR-348 we proposed, with the
Issuance of a Public Charter rule, to
eliminate the pro rata "affinity"
charter. These charters are based on
the membership of the travelers In an
organization existing primarily for
purposes other than travel, and do not
involve a tour operator who contracts
with the direct air carrier and with the

,participants, as do the special regula-
tiod charters such as the Advance
Booking (ABC) or the One-Stop-Inclu-
sive Tour Charters (OTC). The rea-
sons advanced for eliminating this
form were that they do not furnish as
much protection for-the public, and
discriminate against persons who are
not members of such organizations.
Since affinity charters do not allow
for an intermediary between the char-
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conrirenters objected to being forced
to abandon a charter form that they
had found satisfactory, and either to
use an established tour operator or
themselves to satisfy the financial se-
curity and other administrative re-
quirements of the special regulation
charters (including the proposed
Public Charter). They pointed out
that the financial risk to a legitimate
affinity group Is minimal, since in
dealing with a direct air carrier it is
protected both by the carrier's bond or
escrow arrangements (required by
§ 207.17, 208.40, 212.51, or 214.9c, de-
pending on the type of carrier) and by
the carrier's ability and desire to meet
Its legal obligations. They suggested
that affinity groups would turn not to
the Public Charter, if their charters
were eliminated, but to scheduled dis-
count fares. They also noted that af-
finity "charters are widely accepted
without restriction by foreign coun-

termg orgamzation and me airecs air
carrer, other than a travel agent, of New York University. Inc. Muhlenberg
there are no provisions for bonding or College Alumni Association; Georgia Col-
escfow of the charter participants' lege Alumni Association. Inc Lebanon
funds beyond those covering the air Valley College Alumni Association; South-
carrier and Its agents. This has pro- ern Maryland Dental Society, Inc.; Unive-
vided an opportunity for "orgaizers" sity of Richmond Alumnni Council: Califor-

nla State College Alumni Association: Uni-to put together groups for charter versity of Buffalo Alumni Association;
flight purposes that do not meet the Middee.x South District Medical Society;,
specifications of the Board's rules, Fairfield University Alunni Association
thus avoiding both submitting a pro- Widener College. Margaret Colby, coordina-
spectus and other documents for tor of Marist adult education programs; In-
Board 'review and arranging bonding ternational Travel Service, Inc.; Queens Col-
and escrow arrangements to protect lege Alumnae Association: La Grange Col-
the participants' funds. lege Alumni Association: Fresh Meadow

The a itian' offun Jewish Center, Bnal Zion: Henry Weldon;
The abolition of affinity charters New England Council of the National Asso-

was supported by Pan American, elation of Accountants; National Association
which noted the enforcement difficul- for the Advancement of Colored People;
ties caused by affinity charters In the Saint Peter's College Alumni Association;
past. It was opposed, however, by the United Leukemia Fund. Inc.; High Point
Department of Transportation, the College Alumni Association; Cavaliers Club;
supplementals, ACTOA. several travel Massachusetts Bar Association; Scottish
related businesses, and over 80 other Rite Cathedral Association; John 3. Quinn.
organizations and individuals.24 These Goddard Space Flight Center Employees

Welfare Association; University of Mary-
land Alumni Association; Capitol District

contract between tour operator and direct iwanis Foundation: New Jersey Education
air carrier. It Is the obligation of the former Association; Central Michigan Univesity
to deliver a group to the latter, along with Alumni Association; Ohio. University
the contract cancellation penalty that Alumni Association; Redevelopment Au-
transfers the risk from the direct air carrier. thority of the City of Philadelphia: Ohio
In contrast with the situation In regulating State Council of the Knights of Columbus;
scheduled services. See pp. 15-16 below. Hawaiian Club; Bryant College Alumnf As-

"NACA comment, docket 32242. soclation; Greenbelt Consumer Services,
2'Colby-Sawyer College: Worldwide Inc.; Murray State University Alumni Asso-

Sportsmen's Club; Wayne State University; clation; Sweet Briar College Alumnae Mm-
Northern Illinois University Alumni AssoCL- clation: Second District Dental Society;
ation; University of Connecticut Alumni As- Massachusetts College of Pharmacy; La-
soclatlon; Telephone Pioneers-Southern Salle College; State USIA-IAN Recreation
Bell; North Carolina Merchants Association; Associaton; . Russell Sage College;
Hollins College Alumnae Association; Wes- Marywood' College Alumni Association
leyan Alumnae Association; Rutgers Alumni Little Flower Boosters Club; Massachusetts
Federation; North Carolina State University Elks Association: North Carolina Associ-
Alumni Association; University of Pitts- ation of Professions; Mount Holyoke Col-
burgh: Stevens Alumni Association; the So- lege Alumnae Association; University of
clety of the Alumni of the College of Wll- - Scranton Alumni Society; B'nal Brith In-
llam and Mary; American Legion of Ken- ternatlonal; Univerity of MLssouri-St- Louis
tucky, Inc.; Kentucky Restaurant Assocl- Alumni Association; Boston University;
ation; Virginia Optometric Association Saint Peter's College Alumni Association.
Saint Louis University Alumni and Special Lawrence Anzlvino Fletcher Eaton John D.
Services; University of Bridgeport; Old Do- Barbes, Saul Gurvitz, Karen Borak. and
miniorn Universlty Alumni Association; Unl- George 0. Buffington, individual members
versity of Vermont; Knights of Columbus. of organizations, also supported continu-
Missouri State Council; Alumni Federation ation of affinities.
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tries, even those that have taken a re- Part 373, Study Group Charters.
strictive position toward the public- Part 378, Inclusive Tour Charters.
oriented charters. They challenged Part 378a, One-Stop-Inclusive Charters.
the position that affinity charters are Special sections of the Public
invidiously discriminatory, arguing Charter rule were proposed to accom-
that there are ample opportunities for modate the specific advantages of the
virtually any member of the public to Study Group Charter and the Special
join organizations that run charters, Event Charter (a subcategory within
and that the Public Charter will offer the OTC rule).
equivalent convenience to all. Finally, Several commenters argued that the
they suggested that the issuance of existing charter forms should be re-
the Public Charter would reduce the tained, either permanently or, as DOT
force of the arguments against affinity suggested, for an extended period such
charters, both by largely eliminating as 2 years. These comments suggested
the sale restrictions that have been that it -would take time for the public
the main difference between the two to adjust to the new charter rules, and
forms from the public's standpoint, also that foreign governments might
and by reducing the incentive for be unwilling to accept them, thus cut-
would-be organizers to attempt to as- ting off that portion of the supple-
semble illegal affinity charters. mentals' market, at least with respect

We have decided not to eliminate at- to Special Regulation Charters.
finity-group pro rata charters. The The Board finds this position largely
comments indicate that there is still a without merit, mainly for the reason
large number of groups that use this that the restrictions we adopt here are
form for their charter activities. While minimum ones, which leave Darriers
It may be true that' opportunity for and tour operators free to establish
abuse exists in the handling of affinity whatever additional 'restrictions they
groups' funds, we have no evidence wish, for reasons that include satisfy-
that the proportion of loss is any ing foreign governments. They may,
greater in this area than it has been for example, continue to operate
for Special Regulation Charters. If it charters that conform to the OTC
should develop, after the industry has rules (14 CFR Part 378a) as they were
fully adjusted to the Public Charter originally issued-even labeling them
rules, that the affinity charters are "OTC's" if they so desire. Further-
creating losses disproportionate to more, few if any foreign governments
their benefits, we will take steps either accept U.S. charters by title such as
to eliminate the form or to change it BC's or OTC's, without reservation.
in whatever way appears desirable. Where they do not accept country-
But we intend to observe the effect of of-origin rules outright, they typically
the Public Charter rules before taking specify their own sets of particular re-
further action on affinity group quirements, such as ground package or
charters. That aspect of the proposal advance booking. Thus, replacing ex-
is therefore terminated, and no action isting rules with a single more permis-
will be taken without a new proposal. sive one should make little or no dif-

We also take this occasion to termi- ference in the way foreign govern-
nate the rulemaking proceedings ments react to U.S. charters.
begun in EDR-237C (39 FR 39289, No- We also consider it important to sim-
vember 6, 1974, docket 24908), and plify the existing body of charter rules
EDR-261 (39 FR 1865, January 15, as much as possible. The major
1974, docket 26301). EDR-237C pro- changes'in the rules have been effect-
posed to eliminate the affinity charter ed, over the last decade, primarily by
rules. EDR-261 proposed amending adding entire new forms to the exist-
the Board's regulations to prohibit ing list. While this has had the advan-
combining on the same aircraft one or tage of letting the industry adjust at
more split charters operated by an in- its own pace as a new permissible form
direct air carrier who is also acting as is created it has created a large and
agent with respect to one or more split unwieldy body of regulations that has
affinity charters. In light of the been increasingly difficult for even the
changes in Board policy since these concerned members of the industry to
proposals were issued, as discussed understand and deal with.
above, we no longer consider of major For these reasons, the existing Spe-
importance the problems addressed by cial Regulation Charter rules will be
these proposals. We are therefore ter- revoked as proposed. In order to give
minating the proceedings in dockets the public an interim period to adjust
24908 and 26301. to the new regulations, however, the

OTHER SPEcIAL REGULATION CHARTERS -revocation will not be effective untilJanuary 1, 1979.
The proposal was to revoke, and re-

place by the Public Charter, the exist- MNMU GROUP AND CONTRACT SMzZ
ing parts of the special regulations The notice proposed to eliminate
containing civilian charter forms: any minimum group size requirement.
Part 371, Advance Booking Charters. It was also suggested that even with
Part 372a, Travel Group Charters. this requirement removed, a minimum

contract slz might be retained. tinder
such a plan, the tour operator would
have to contract with the direct carrl-
er for a minimum number of seats, but
could allocate these to various Itiner-
aries (different return dates, for exam-
ple) and different types of charters, as
the market demanded.

Even among the commenters who fa-
vored liberalization generally, there
was little argument specifically direct-
ed toward removal of the minimum
contract size. NACA, while supporting
the elimination of the minimum group
size, favored the retention of the mini-
mum contract size. They stated that It
was impractical for a carrier to have a
large number of contracts for a given
planeload, so that In practice a carrier
would probably not contract for blocks
of seats below a minimum number
such as 20, in any case. Thus, a mini.
mum contract size of 20 appears to be
a meaningful and distinguishing char-
acteristic of charters, which does not
impair their flexibility or efficiency. It
will therefore be included as a require-
ment for Public Charters.

The arguments in favor of retaining
a minimum group size are based on
the historic idea of a charter flight as
a form of travel by a cohesive group of
people for a common purpose. This
was a matter of course when the affin-
ity group and single-entity charters
were the only types of charter availa.
ble to civilians. The advent of the In-
elusive Tour Charter reversed the pri-
orities: In place of a group whose co-
hesiveness preceded the travel, there
was substituted a form of travel
whereby people who were strangers
when they boarded the plane would be
made a group, willy-nilly, by the re-
quirement that they pursue an exten-
sive Itinerary together. This concept
of cohesiveness responded both to the
legal and.conceptual need to think of
charters as a "distinct" form of travel,
and to the commercial fear that
charters would compete directly with
scheduled service for the traveler's
dollar.

We have discarded the latter idea,
that possible diversion from scheduled
service precludes our making charters
more accessible to the general public.
And with the advent of the TGC and
the ABC,u the idea of the charter as
limited to cohesive groups traveling to-
gether has ceased to be a significant
aspect of Special Regulation Charters.
No specific arguments relating to
minimum group size were presented by
the opposing comments, other than
that eliminating It, along with the
other proposed liberalizations, would
cause the Public Charter to be insuffi-
ciently distinguished, legally, from
scheduled service. Retention of the
minimum contract size tends further

21SPR-61, 37 FR 20808, October 4, 10'12;
SPR-10, 41 FR 37763, September 8, 1070.

FEDERAL REGISTER, VOL 43, NO. 161-FRIDAY, AUGUST 10, 1978

36608 RULES A&IDM REGULATIONS



to distinguish charters form scheduled
service, as discussed in more detail
under the heading of legal issues.

For these reasons Public Charters
will, as proposed, have no minimum
group size requirement.

CANCELI:TION PROVISIONS

The proposal was to prohibit any
cancellations by the tour operator
later than 15 days before the depar-
ture date, or by the air carrier later
than 30 days before the departure
date, except for occurrences entirely
beyond their control The notice also
asked for comment on the possibility
of not imposing such a requirement,
but instead requiring clear disclosure
of the operator's cancellation policy.

The Federal Trade Commission op-
posed the proposed ban on late cancel-
lations, favoring a strong notice provi-
sion to warn participants, while the
Departments of Justice and Transpor-
tation supported the proposal with re-
spect to the tour operator. NACA op-
posed a restriction on carriers, point-
ing out that there are many circum-
stances beyond the control of a carrier
that would force it to cancel a flight.
ACTOA argued that a prohibition on
cancellation during the last 15 days,
where there is no advance booking
period, presents a painful choice to a
tour operator experiencing marginal
underparticipation, which could be
costly to him either way if his projec-
tion of sales during the last 15 days is
incorrect.

There was little support for the pro-
posed ban on carrier cancellation, and
it does not appear that there would be
many cases of carrier cancellation
during the last few days before flight
time for reasons other than occur-
rences outside the carrier's control
The rule will therefore contain no
such prohibition.

The proposal regarding tour opera-
tor cancellations poses a more difficult
policy choice. There is no question
that last-minute cancellation can
create a real hardship for many par-
ticipants. This is evidenced by the fact
that in this area the operator-particl-
pant contracts are frequently more
consumer-protective than the rule
itself, which currently prohibits can-
cellations within the last 15 days for
ABC's and OTC's. On the other hand,
there are also costs to the consumer in
an overly protective rule. There might
well be a significant number of in-
stances in which a tour operator,
acting conservatively, cancels a tour at
the deadline date that would have
been sufficiently filled to operate if he
-had had the option of waiting. Even
cancellations 15 days before flight
time are inconvenient to many travel-
ers. Furthermore, the-restriction itself
imposes a finite cost on some opera-
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tors, which must be reflected in the
price offered to the public.

Since charters are but one form of
low-cost transportation available to
the public, the Board Is mainly con-
cerned that the public be aware of all
aspects of what It is buying, so that It
can shop intelligently for Its travel
services. A consumer-protection pro-
posal that will deal with these matters
of proper notice and cancellation peri-
ods, among other things, will soon be
issued in docket 29165. To establish a
core of protection against gross incon-
venience, we have decided to retain a
prohibition against late cancellation,
but to shorten the period from 15 to
10 days before departure.

To express more clearly the intent
of the proposal, the exception to the
prohibition Is reworded as "circum-
stances that make it physically Impos-
sible to perform the charter trip." The
essence of the requirement is not the
degree of control over the circum-
stances, but the effect they have on
performance. Thus, a severe storm
that caused a financial loss to the
charter operator would normally be
considered an "act of God" beyond his
control, but it would not be an excuse
for nonperformance unless It prevent-
ed the trip frord being performed, for
example by damaging aircraft that
could not be replaced in time by either
the direct air carrier or the charter op-
erator.

Comment was requested on the
question whether to Impose a maxi-
mum fee for cancellation by partici-
pants. The Government respondents
divided on the issue, with FTC and
HEW in favor, while the Departments
of Transportation and Justice opposed
it. All expressed reservations on the
subject, however. The travel-related
businesses that discussed the question
also were divided.

We have decided not to place any
limit on the penalty or fee Imposed on
canceling participants. It is true that
changes of plans by participants, for
reasons of varying urgency, are not
uncommon, and that inability to back
out of a charter contract without a
substantial penalty can be a hardship.
But the bilateral contract is the es-
sence, legally and commercially, of the
charter concept. The degree to which
the operator depends on stringent
penalties to hold his participants
varies widely, of course; but the fact
that they are bound to some extent Is
one-of the main factors that enables
the operator to figure his costs and his

'load factors closely and offer truly
low-priced transportation. For the po-
tential charter travelers who want
more protection, trip cancellation In-
surance is available, and the Board Is
planning steps to make Its availability
more widely known. To impose a ceil-
ing on cancellation penalties would be
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in effect to require all participants to
pay for a sort of cancellation insur-
ance in the form of higher charter
prices. We have decided that imposing
such protection, which many partici-
pants may not feel they need and
would therefore prefer not to pay for,
Is not in the public interest.

As proposed, the rule will require
the charter operator to accept any
substitutes procured by the partici-
pants, and allow the operator to find
substitutes for participants who wish
to cancel, in both cases requiring a full
refund except for an administrative
fee of not more than $25.

SUMuMRY or FkATURS

Other than the issues discussed
above, little or no comment was re-
ceived opposing the individual aspects
of the proposed changes except as
they might affect the legality of the
rule. As part of the general decision,
therefore, to proceed with the Public
Charter, for reasons set forth in the
notice of proposed rulemaking and
elsewhere in this Issuance, the Public
Charter rule will have the following
features:

Ho advance booking requiremenL
No minimum stay.
No restrictions on differential pricing,

other than the general strictures against
undue preferences. d scrmations, preju-
dice. etc . contained In the Federal Aviation
Act and the parallel provisions In the
Board's regulations.

One-way charters permitted. but not
round trips paid for In advance with unspec-
Ified return arrangement%

Cancellation by the charter operator not
permitted less than 10 days before the
scheduled departure date, except in circum-
stances that make It physically Impossible
for the charter to be performed.

No maximum participant cancellation
penalty.

N1o minimum group size.
Contract between charter operator and

direct air carrier must be for at least 20
seats per nlgt.

A. The proposal included a section
that in effect carried forward the spe-
cial features of the Study Group
Charter (14 CFR Part 373) as they ap-
plied to educational institutions, elimi-
nating the need for filing a prospectus
and for a bond/escrow fund protection
system. No opposition was presented
to that proposal. It was pointed out.
however, that the proposal appeared
to restrict the application of the provi-
sions more than the present part 373,
in that it applied to educational insti-
tutions the study group requirement
of 15 classroom hours per week, which
appears now only as part of an alter-
native test for SGC's that are not run
by educational institutions. The anom-
aly was a drafting error, which is cor-
rected in the rule as Issued.
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B. The blanket waiver of several of
the charter requirements, issued April
19, 1978, order 784-122, allows pay-
ment for split charters to be made to
the direct air carrier 15 days, rather
than the previous 30 days, before de-
parture. This change was made on the
basis of our judgment that no impor-
tant purpose was being served by such
a long leadtime for payment, and that
the cancellation deadline was a more
reasonable point at which to require
payment. That change was made after
the proposal, and so was not included
in it. In this rule, we are including a
similar provision, with payment re-
quired at 10 days before departure for
a split charter, to coincide with the
new deadline for cancellation. Since
this change relieves a restriction and
imposes no significant additional bur-
dens, and it is important to specify the
rules without undue delay, we find
that notice of proposed rulemaking on
this point is unnecessary and not in
the public interest.

C. Special Event Charters, formerly
a subcategory under One-Stop-Inclu-
sive Tour Charters (14 CFR Part
378a), were represented by a section in
the proposed Public Charter rule. The
purpose of the section is to allow
charters to be run on short notice; i.e.,
without the 15-day leadtime otherwise
required for review of the prospectus,
for events of a nature such that the
15-day leadtime would cause market-
ing difficulties. No objections were re-
ceived to this section, so it will appear
as proposed in the new rule.

D. Because of our decision to provide
a forward effective date of January 1,
1979, for revocation of the existing
Special Regulation Charters, the
Public Charter rule will have to
appear in a form different from the
one proposed, an amendment of part
371, Advance Booking Charters. Public
Charters will be in the form of a new
part 380 in title 14, Code of Federal
Regulations.

E. The final rule continues the pro-
visions permitting reduced-rate or free
transportation to travel agents until
December 27, 1979, the time originally
established for Advance Booking
Charters in § 371.15 of this chapter.
The Public Charter does not, however,
include a requirement that tour opera-
tors file passenger lists of travel
agents traveling at reduced rates.
Through an oversight this change
from the provisions of part 371
(§ 371.25a, passenger list for travel
agents) was not included in SPDR-64.
The list requirement Was designed to
protect the integrity of the advance
purchase period required by some
charters (e.g., SPR-136, 42 FR 56722,
October 28, 1977), but not by the
Public Charter. Under § 380.50 of the
Public Charter, tour operators must
periodically report reduced rate trans-

portation furnished to travel agents.
The time of reporting has been clari-
fied in § 380.50(c). Since this provision
relieves a restriction for which there is
no further purpose, we find that
notice of proposed rulemaking is un-
necessary.

F. Sections 380.30, .31, and .33 are
being reserved for consumer-protective
provisions soon to be proposed in
docket 29165.

G. Because the Public Charter rule
contains no .advance booking or pas-
senger list requirement, the rulemak-
ing proceeding in docket 29285
(SPDR-48, 41 FR 37342, September 3,
1976), concerning verification of pas-
senger identity for these purposes, is
terminated.

H. The language of § 380.20, exemp-
tion, is reworded slightly to conform
to the decision in U.S. Tour Operator
Association v. TWA, 77-Civ. 911
(S.D.N.Y. 1978), to the effect that the
exemption from the certification and
related provisions of the act, which
allows tour operators to act as indirect
air carriers, is conditioned on compli-
ance with the Board regulations.

I. The charter report that has been a
part of the other Special Regulation
Charters (e.g., § 371.50(b)) will not be
required for Public Charters, since the
Board has not found the report to be
sufficiently useful to justify its costs.

J. The provisions of § 380.11 concern-
ing notice to participants of cancella-
tion are being elaborated over what
was proposed, to specify that for a
cancellation less than 10 days before
scheduled departure, notice must be
given as soon as possible but in any
event before the scheduled time of de-
parture.

K. The Department of Defense, Mill-
tair, and the Davis Agency urged the
Board to remove the geographical lim-
itation on the availability of Overseas
Military Personnel Charters and to
broaden the eligibility requirements
for participation in them. This aspect
of the Board's regulations, however, is
being considered in q separate pro-
ceeding, docket 32389, in response to a
petition from Militair, and action on
the petition will be taken in the near
future.

O'MLIA, MmBE, SEPARATE
STATELMNT

When the Board issued its notice of
proposed rulemaking in March of this
year I attached to It a separate state-
ment concurring with the effort to see
what further liberalizations could be
made in our charter regulations. How-
ever, I reserved my position, indicating
my fear that we might be breaching
our statutory duty to maintain a dis-
tinction between scheduled and
charter services, and urged that in

-moving to a final rule we should dem-
onstrate sensitivity to the comments

of interested parties, especially those
of aviation authorities in key tourism
destination countries abroad.' I have
no assurances that in Issuing this final
rule we have satisfied either one of my
two concerns. The question of the law-
fulness of the new charter concept re-
mains an unsettled Issue; this Irrespec-
tive of whether either the courts or
the Congress acts to restrain the
Board in what many must perceive as
a relentless drive to eliminate the
charter concept altogether. As to the
second concern, those who opposed
the proposed change-particularly the
foreign governmental officials 2 -can
hardly feel that their views were
heeded, since the final rule is in all es-
sential respects identical to the pro-
posed model.3

Nevertheless, I have concluded that
I must support- the adoption of the
Public Charter mode. The deep-dis-
count fares of scheduled carriers are
threatening the viability of supple-
mental operations; removing unneces-
sary, arbitrary restrictions on supple-
mental carriers is in keeping with
Board policy and should better enable
them to compete with low-fare sched-
uled operations. Long-run consider-
ations of the air transportation indus-
try give further support to the Board's
adoption of the Public Charter, which
constitutes a single, simple charter
mode flexible enough to meet varying
needs.

However, I do not think the Board
should abolish the existing ABC, OTC,
ITC, TGC, and SGC charter forms on
January 1, 1979, as provided in this
final rule. Several of the parties com-
mented that existing charter forms
should be retained either for a longer
specific period of time or for an Indefi-
nite period.4 I am gratified to note

'In my concurring statement I also noted
my disappointment that the Board had not
similarly proposed an equivalent relaxation
of restrictions for part 372, Overseas Mili-
tary Personnel Charters. On April 11, 1978,
after the Issuance of the NPRM, Militair
filed a petition to review the OMPC
charters. In keeping with the Board's liber-
alization of charter rules, I urge the Board
to proceed without further delay to consider
OMPC liberalization.

2The following foreign governments, for-
eign official entitles, and foreign carriers
(who also represent the views of foreign
governments because they are state con.
trolled) unanimously opposed the Public
Charter concept, Switzerland, the Federal
Republic of Germany, Portugal, Ireland,
France, The European Civil Aviation Con-
ference (ECAC), Aer Linguo, Lufthanoa,
British Airways, Air Canada, Japan Air
Lines, SAS, Swissair, Air Jamaica.

'I do note that the Board, In response to
the overwhelming support In favor of re-
taining "affinities", has decided to abandon
Its proposed abolition of this charter form.4See American Automobile Association
reply comments on EDR-348, SPDR-64,
May 16, 1978, at 7; American Institute for
foreign study comments on EDR-348,

Footnotes continued on next page
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that the Board, in calling for the ter-
mination of those other modes next
January, drew back from the immedi-
ate abolition of existing character
modes that had apparently been the
intention in March. While, a January
1, 1979, abolition date is a step in the
right direction, it does not provide suf-
ficient time to adjust to the Public
Charter that the Board acknowledges
is in the public's interest. I would
retain these charter forms for 2 years,
as DOT has suggested.

The Board should now take the
same common sense-approach we took
when promulgating the ABC rules. It
was then that we decided, "not to
eliminate other charter types until it
(the -Board) undertakes a more thor-
ough-going review of the charter rules
and operations, generally, in light of
experience gained under the ABC
rule."5 The Board did this so we would
have something to fall back on in case
of a successful legal challenge and be-
cause this allowed as to harmonize
more effectively our international bi-
lateral relationships. These same two
considerations are similarly applicable
here, in light of the realities of the
present liberalization.

In our negotiations with foreign gov-
ernments, US. negotiators should
make clear that we are seeking full ac-
ceptance of the Public Charter con-
cept.6 However, if one of our goals is to
avoid the more restrictive charter
rules of foreign governments, then it
would be to our advantage to keep ex-
isting charter forms on the books.We

Footnotes continued from last page
SPDR-64, April 26, 1978, at 5; Arthur's
Travel Center reply comments on EDR-348,
SPDR-64, May 16, 1978, at 2; DOT reply
comments on EDR-348, SPDR-64, May 10,
1978 at 3; Las Vegas Parties comments on
EDR-348, SPDR-64, April 26, 1978. at 3;
NACA comments on EDRI-348, SPDR-64,
April 26, 1978, at 12.

The DOT argued for, the retention of
charter modes for 2 years. "The status of bi-
lateral air negotiations is In flux, and it is
unrealistic to expect overnight familiarity
on the part of intermediaries as to which
countries will accept public charters and
which will not." DOT went on to say, "This
[retention of existing charter modes for 2
years] will give government negotiators suf-
"ficient time to attempt to obtain the accept-
ability of public charters at major interna-
tional destinations without unnecessary
delay in obtaining the goal of having one
basic charter form." L.

-SPR-110. October 7,1976, at 15.
,6I agree with the Board that foreign coun-

tries' reaction to the Public Charter may
not be- any different from their reaction to
previous U.S. charter liberalizations. The.
problem facing many foreign countries, in
addition to policy considerations, is the re-
quirement-their statutes impose on them to
preserve the distinction between scheduled
and charter operations. They do not view
the Public Charter as maintaining this dis-
tinction, and seem somewhat more inclined
that we are to honor the spirit as well as the
letter of that recj'irement.
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would do this in the hope of obtaining
country-of-origin provisions as to
these charter forms with those coun-
tries that cannot or will not immedi-
ately accept the Public Charter.? The
Public Charter lessens the likelihood
that country-of-origin agreements will
be readily accepted. By obtaining
country-of-origin provisions as to ex-
Isting charter forms, we would still be
moving- in the direction of a freer
charter environment and would then
be In a better position after one or two
seasons of experience to press again
for acceptance of the Public Charter.

It is, of course, true that elimination
,of existing modes would simplify the
'existing body of charter rules. Howev-
er, It should be noted that In a number
of bilateral agreements ABC's, OTC's,
ITC's, etc. are mentioned by name, I
can see foreign governments looking
at the understandings they have nego-
tiated with the United States-formal
understandings specifying those
charter modes-and wondering what
those agreements are worth when the
Board has unilaterally abolished the
named charters. A balancing of consid-
erations leads me to conclude, as it did
many of the interested parties, that
the desirability of eliminating existing
modes, simply to bring about adminis-
trative simplification, 1 outweighed by
the benefits to be gained from retain-
ing existing charter modes until such
time as we have the opportunity to
review the experience we have had
under the Public Charter.

As the year progresses we will be
able to see the effect of this-charter
amendment on our bilateral relation-
ships and on air transport operations.
I would hope the Board would at that
time reevaluate the abolition of exist-
ing charter modes, and extend the
time or modify It as circumstances
may warrant.

RiCHAR J. O'MELLr.

Accordingly, the Civil Aeronautics
Board adds a new Part 380, Public
Charters, to Its special regulations in
Title 14, Code of Federal Regulations,
to read as set forth below. The Board
finds that because these amendments
relieve restrictions and public benefit
will be derived from putting them into
effect without delay, an immediate ef-
fective date is in the public interest.
However, §380.43 and §380.50(c) are
subject to review by the Comptroller
General, and therefore are effective
on October 10, 1978.

Subpart A-General Provisions

7
1n my concurring and dissenting state-

ment In SPR-142, I expressed my belief that
It is Important to obtain country-of-origin
charter agreements with principal charter
destination countries. Chairman Iahn sepa-
rately expressed his agreement with those
views.
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380.1. Applicability.
380.2 Definitions.
380.3 Waivers.
380A Enforcement
380.5 Procedures for imposition of limita-

tions and restrictions on Public Charter
operations.

380.6 Computation of time.

Subpart B-General Condidions and Umitalions

380.10 Public Charter general require-
ments.

380.11 Payment to direct air carrier(s).
380.12 Cancellation by charter operator

and notice to participants.
380.13 Prohibition on sale of round trips

with open returns.
380.14 Unused space.
380.15 Substitution for charter partici-

pants.
380.16 Free and reduced-rate transporta-

tion for travel agents.
380.17 Charters conducted by educational

institutions.
380.18 Charters for special events.

Subpart C-Requirements Applicable to
Charter Operators

380.20 Exemption.
380.21 Approval of certain interlocking re-

lationships.
380.22 Effect of exemption on antitrust

laws.
380.23 Charters that originate in a foreign

country.
380.24 Suspension of exemption authority.
380.25 Operating authorization of charter

operators.
380.26 Discrimination.
380.27 Methods of competition.
380.26 Charter prospectus.
380.29 Charter contract.
380.30 ERezerved.]
380.31 EReserved.l
380.32 Contract between charter operator

and charter participants.
380.33 [Reserved.]
380.34 Surety bond and depository agree-

ment.
380.35 Disbursements from depository ac-

count.
380.36 Record retention.
Subpart D-Requirements Applicable to Dired

Air Carriers

380A0 Charter not to be performed unless
compliance with part.

380.41 Tariffs to be on file for charter
trips.

380.42 Public Charters operated for for-
elgn charter operators.

380.43 Record retention.

Subpart E-Cherer Trip Reportlzig
Requirements

380.50 Charter trip reporting.
Appendix A.

AutrHonrry Sees. 101(3), 204, 401, 402, 407,
416. and 1102 of the Federal Aviation Act of
1958, as amended. 72 Stat. 737, 743,754,757
766. 771, 797; 49 U.S.C. 1301, 1324, 1371,
1372,1377,1386, and 1502.

Subpart A-General Provisions

§ 380.1 Applicability.

This part establishes the terms and
conditions governing the furnishing of
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Public Charters in air transportation
by direct air carriers and foreign air
carriers and by Public Charter opera--
tors. This part also' relieves such
charter operators (other than foreign
charter operators) from various provi-
sions of title IV of the Federal Avi-
ation Act of 1958, as amended, for the
purpose of enabling them to provide
Public Charters utilizing aircraft char-
tered from such direct carriers. It also
contains a limited declination of exer-
cise of jurisdiction over foreign
charter operators. The provisions of
this regulation over foreign charter
operators. The provisions of this regu-
lation shall not be construed as limit-
Ing any other authority to engage in
air transportation issued by the Board.
Nothing contained in this part shall be
construed as repealing or amending
any provisions of any of the Board's
regulations, unless the context'so re-
quires.

§ 380.2 Definitions.
As used in this part, unless the con-

text otherwise requires-
"Act" means the Federal Aviation

act of 1958, as amended.
"Charter" means a Public Charter.
"Charter group" means an aggregate

of persons assembled by a charter op-
erator or a foreign charter operator
for the purpose of participation on a
single itinerary in a Public Charter.

"Charter operator': means a Public
Charter operator.

"Charter- participant" means a
member of a charter group.

"Citizen of the United States"
means (a) an individual who is a citi-
zen of the United States or of one of
its possessions, or (b) a partnership of
which each member is such an individ-
ual, or (c) a corporation or association
created or organized under the laws of
the United States, of which the presi-
dent and two-thirds or more of the
board of directors and other managing
officers are such individuals and in
which at least 75 percent of the voting
interest is owned or controlled by per-
sons who are citizens of the United
States or of one of its possessions.

"Direct air carrier" means (1) an air
carrier holding a certificate of public
convenience and necessity Issued pur-
suant to section 401 of the act, or (2) a
foreign air carrier which holds a
permit issued under section 402 of the
act authorizing direct air transporta-
tion.

"Educational institution" means a
bona fide school or college which (1)
maintains a full-time salaried faculty
on a year-round basis; (2) maintains a
permanent educational plant, includ-
ing classrooms and a library; (3) main-
tains a greater enrollment of students
in noncharter programs than In
charter programs; (4) receives no more
than 10 percent of its total revenue

from payments for charter flights and
related ground accommodations; (5) is
empowered to grant college degrees or
secondary school diplomas by the gov-
ernment of one of the 50 States, the
District of Columbia, or a U.S. terri-
tory or possession, and offers a full
course of study meeting all the re-
quirements for such degree or dplo-
ma; and (6) is so constituted in the uti-
lization of capltWa, physical plant and
personnel as to be primarily engaged
in the educational process when
viewed against all other activities or
businesses.

"Foreign charter operator" means
any person not a citizen of the United
States, as defined in this section
(other than a direct foreign air carri-
er), who is (1) engaged in the forma-
tion of groups for transportation on
Public Charters which originate In a
foreign country and over whom the
Board has declined to exercise its ju-
risdiction, or (2) engaged in the forma-
tion of groups for transportation on
Public Charters which originatein the
United States and who holds a permit
Issued pursuant-to section 402 of the
act authorizing such transportation:
Provided, however, That with respect
to §§380.21, 380.24, 380.25(a) (1) and
(2), 380.26-36 and 380.50, the defini-
tion for "foreign charter operator" is
confined to the definition set forth in
subparagraph (2) of this definition.

"Foreign educational institution"
means an educational institution lo-
cated in a foreign country that is (1)
empowered to grant college degrees or
secondary school diplomas by the gov-
ernment of that foreign country, and
(2) operated as a school on a year-
round basis.

"Itinerary" means all the compo-
nents of a charter package, as described
in the prospectus, including not only
the points named theein but also all
hotels, and other ground accommoda-
tions and services described therein.

"'Public Charter" means a one-way
or round-trip charter to be performed
by one or more direct air carriers,
which is arranged and sponsored by a
charter operator and which meets the
requirements set forth in subpart B of
this part.

"Public Charter operator" means (1)
any citizen of the United States, as de-
fined in this section (other than a
direct air carrier), who is authorized
hereunder to engage in the formation
of groups for transportation on Public
Charters in accordance with the provi-
sions of this part;, or (2) a foreign
charter operator.

"Round trip" refers to any round,
open-jaw, or circle trip which includes
an inbound flight returning to a point
no more than 50 air miles from the
point of origin.

"Travel agent" means a person (a)
who is employed full time in a travel

agency, (b) who has been In the con-
tinuous employment of such agency at
least 12 months, 'nd (c) who devotes
his employment time in the agency
primarily to the promotion and sale of
transportation and related services.

§ 380.3 Waivers..
A waiver of any of the provisions of

this part may be granted by the Board
upon Its own initiative, or upon the
joint submission by a direct air carrier
and a charter operator of a written re-
quest therefor not less than 30 days
prior to the flight to which It relates,
provided that such a waiver Is In the
public interest and It appears to the
Board that special or unusual circum-
stances warrant departure from the
provisions set forth herein. Notwith-
standing the foregoing, waiver applica-
tions filed less than 30 days prior to a
flight may be accepted by the Board
in emergency situations In which the
circumstances warranting a waiver did
not exist 30 days before the flight.

§ 380.4 Enforcement.
In the case of any violation of the

provisions of the act, or of this part, or
any other rule, regulation, or order
issued under the act, the violator may
be subject to a proceeding pursuant to
-sections 1002 and 1007 of the act

.before the Board or a U.S. district
court, as the case may be, to comlel
compliance therewith, to civil penal-
ties pursuant to the provisions of sea-
tion 901(a) of the act, or to criminal
penalties pursuant to the provisions of
section 902 of the act, or other lawful
sanctions.

§ 380.5 Procedures for imposition of limi-
tations and restrictions on Public
Charter operations.

(a Whenever in the opinion of the
Board there are reasonable grounds to
believe that the operation of Public
Charters to or from any point or in
any city-pair or pairs may have a detrl-
mental effect on the public interest,
the Board may, on Its own Initiative or
in response to a petition therefor,
issue an order directing all interested
persons to show cause why the Board
should not impose a limitation on the
number of Public Charters that may
be operated to or from the point or
points, or in the city-pair or pairs, or
should not impose other or additional
restrictions on Public Charter oper-
ations in respect to the point or points
or city-pair or pairs.

(b) Petitions seeking the issuance of
such an order to show cause may be
filed by any person. Answers.to such
petitions are permitted, but a failure
to file an answer shall not prejudice
anyone. Each such petition and any
answer thereto shall conform to the
requirements of §302.3 of the Board's
rules of practice. Copies of such peti-
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tions and answers shall be served on
such persons as the Director, Bureau
of Pricing and Domestic Aviation, or
his designee, shall direct.

(c) Comments in opposition to or- in
support of the issuance of an order as
proposed in, the order to show cause,
and reply comments if authorized by
the drder to show cause, shall be filed
with the Board by the date and served
upon the persons specifidd in the
order to show cause.

(d) A final order of the Board impos-
ing such limitations or restrictions on
the operation of Public Charters as
the public interest may require, or, if
it would not be in the public interest
to impose any limitation or restriction,
terminating the proceeding shall
thereafter be issued: Provide, however,
That the Board may from time to time
conclude, in its discretion, that a hear-
ing is warranted in order to best deter-
mine whether limitations or restric-
tions should be imposed on the oper-
ation of Public Charters to or from
any point or points orlin any city-pair
or pairs: And provided, further, That
in the event a hearing is ordered, the
Board may impose interim limitations
or restrictions, pendente lite.

(e) Notwithstanding the foregoing,
.when in the judgment of the Board
the public interest so requires, the
Board shall by order forthwith impose
a limitation on the number of Public
Charters that may be operated to or
from a point or points, or in a city-pair
or pairs, or impose other or additional
limitations and restrictions on Public
Charter operations in respect to the
point or points or city-pair or pairs.

§ 380.6 Computation of time.
In computing any period of time pre-

scribed or allowed by this part, the
day of the act, event, or ddfault after
which the designated period-of time
begins to run is not to be included.-
The last day of the period is to be in.
cluded.

Subpart B-General Conditions and
Limitations

§380.10 Public Charter general require.
ments.

Public Charters under this part shall
meet the following requirements:

(a) The charter shall be arranged
and sold by a charter operator as an
independent principal with respect to
the air transportation included in the
charter and not as an agent for a
direct air carrier. Such charter may,
but need not, include ground accom-
modations and services.

(b) The charter contract must be for
20 or more seats.

(c) If the charter is on a round-trip
basis, the departing flight and return-
ing flight-need not be performed by
the san~e direct air carrier

Cd) The air transportation portion of
the charter must be performed by
direct air carriers which hold a certifi-
cate of public convenience and necessi-
ty under section 401 of the act or a
permit under section 402 of the act.

Ce) Passengers transported on the
charter flight shall consist solely of
charter participants (including travel
agents being carried In accordance
with § 380.16), and persons authorized
to occupy unused space in accordance
with § 380.14.

§ 380.11 Payment to direct air carrier(s).
The direct air carrier(s) shall be paid

in full for the cost of the charter
transportation (for both legs, If a
round-trip charter) prior to the sched-
uled date of flight departure, as pro-
vided for in the basic charter regula-
tions applicable to the direct air
carrier(s) under parts 207, 208, 212,
and 214 of this chapter, as the case
may be.

§380.12 Cancellation by charter operator
and notice to participants.

(a) The charter operator may not
cancel a charter for any reason (in-
cluding insufficient participation),
except for circumstances that make it
physically Impossible to perform the
charter trip, less than 10 days before
the scheduled date of departure of the
outbound trip.

(b) If the charter operator cancels a
charter 10 or more days before the
scheduled date of departure, the oper-
ator must so notify each participant in
writing within 15 days after the can-
cellation but in any event not less
than 10 days before the departure
date of the outbound trip. If a charter
is canceled less than 10 days before de-
parture (Ie., for circumstances that
make it physically impossible to per-
form the charter trip), the operator
must notify each participant as soon
as possible but in any event before the
scheduled time of departure.

§ 380.13 Prohibition on sale or round trips
with open returns.

The charter operator shall not
accept any participant's payment for
return transportation unless the par-
ticipant has specified a particular
return flight.

§ 380.14 Unused space.
Nothing contained in this part shall

preclude a charter operator from uti-
lizing any unused space on an aircraft
chartered by it for a Public Charter
for the transportation, on a free or re-
duced basis, of such charter operator's
employees, directors, and officers, and
parents and immediate families of
such persons, subject to the provisions
of part 223 of this chapter.
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§380.15 Substitution for charter partici-
pants.

Substitutes miy be arranged for
clarter participants at any time pre-
ceding departure. Participants who
provide the charter operator or its
sales agent with a substitute partici-
pant, or who are substituted for by a
participant found by the operator,
shall receive a refund of all moneys
paid to the operator, except that the
operator may reserve the right to
retain an administrative fee not to
exceed $25 for effecting the substitu-
tion.

§ 380.16 Free and reduced-rate transporta-
tion for travel agents.

Until December 27, 1979, charter op-
erators may provide free or reduced-
rate transportation on charters oper-
ated pursuant to this part, on a space-
available basis or otherwise, to travel
agents as defined by § 380.2. If S travel
agent replaces a canceling charter par-
ticipant, the participant shall be given
a refund in accordance with § 380.15.

§ 380.17 Charters conducted by education-
al institutions.

(a) This section shall apply only to
charters conducted by educational in-
stitutions for 'charter groups com-
prised of bona fide participants in a
formal academic course of study
abroad which is of at least 4 weeks du-
ration. The charter group may also in-
lude a student participant's immedi-
ate family (household members who
are either married to or minor depend-
ents of the student participant).
Except as modified below, all terms
and conditions of this part applicable
to the operation of Public Charters
shall apply to charters conducted by
educational institutions.

(b) An educational institution con-
ducting such a charter shall submit to
the Board (Special Authorities Divi-
sion, Bureau of Pricing and Domestic
Aviation) a statement, signed by its
president, certifying that it meets the
definition of "educational institution"
set forth in § 380.2.
(c) An educational institution con-

ducting such a charter need not
comply with the requirements of
§§ 380.25, 380.28, 380.34, and 380.35.

§ 380.18 Charters for special events.
(a) This section shall apply to

charters that cannot reasonably be or-
ganized sufficiently far in advance of
the date of a special event to be oper-
ated In compliance with § 380.25 of
this part. "Special event" means a sig-
nificant specific event, including
events of a sporting, social, religious,
educational, cultural, or political
nature, and is not sponsored by a
direct air carrier. In determining
whether any given event shall be con-
sldered a special event for purposes of
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this sectibn, the Board will consider,
along with other relevant factors, how
long in advance of the date of the
event it was publicly known, the par-
ticipants could be ascertained, and its
significance became publicly recog-
nized.

(b) Except as modified by para-
graphs (c), (d), and (e) this section, all
terms and conditions of this part ap-
plicable to the operation of Public
Charters shall apply to operations
under this section.

(c) The charter operator shall in-
clude with its prospectus a description
of the event, Ancluding information
necessary to determine the eligibility
of the event.

(d) The charter group shall be com-
prised solely of persons having the
common purpose of attending the spe-
cial event.

(e) The 15-day waiting period speci-
fied In § 380.25(a)(1) of this part shall
not apply to operations under this sec-
tion to the extent that it would pro-
hibit advertising or sale of the charter
after the Board has notified the
charter operator that advertising or
sale may begin.

Subpart C-Requirements Applicable
to Charter Operators

§ 380.20 Exemption.
Charter operators (other than for-

eign charter operators) are hereby re-
lieved from the following provisions of
title IV of the Federal Aviation Act of
1958, as amended, only if and so long
as they comply with the provisions of
this part and the conditions imposed
herein, and to the extent necessary to
permit them to organize and arrange
Public Charters:

Section 401.
Section 403.
Section 404(a), except the requirement to

provide adequate service in connection with
Public Charters operated hereunder.

Section 405(b).
Section 407 (b) and (c).
Sections 408(a) and 409, except control of

interlocking relationships vith direct air
carriers.

Section 412.

§ 380.21 Approval of certain interlocking
relationships.

To the extent that any officer or di-
rector of a charter operator would be
in violation of any of the provisions of
section 409(a) (3) and (6) of the Act by
participating in interlocking relation-
ships covered by the exemption grant-
ed by § 380.20, such participation is
hereby approved by the Board.

§ 380.22 Effect of exemption on antitrust
laws.

The relief granted by § 380.20 and
§ 380.21 from sections 408, 409, and 412
of the Act shall not constitute an
order under such sections within the

meaning of section 414 of the Act and
shall not confer any immunity or
relief from operation of the "antitrust
laws" or any other statute (except the
Act) with respect to any transaction,
interlocking relationship, or agree-
miept otherwise within the purview of
such sections.

§ 380.23 Charters that originate in a for-
eign country.

(a) The Board declines to exercise
jurisdiction over foreign charter oper-
ators with respect to Public Charters
which originate in a foreign country.
The Board reserves the right to exer-
cise its jurisdiction over any foreign
charter operator at any time it finds
that such action is in the.public inter-
est.

(b) Notwithstanding the other provi-
sions of this part, a charter operator
who is a citizen of the United States
shall not be subject to the following
requirements with respect to Public
Charters that originate in a foreign
country:

Sections 380.25(a) (1) and (2); 380.28;
380.32; 380.34; 380.35.

§ 380.24 Suspension of exemption authori.
ty.

The Board reserves the power to sus-
pend the exemption authority of any
charter operator, without hearing, if it
finds that such action is necessary in
order to protect the rights of the trav-
eling public.

§380.25 Operating authorization of
charter operators.

A charter operator is authorized
hereunder to organize and operate a
Public Charter only in accordance
with the provisions of this part, and
subject to the following conditions:

(a) -(1) No charter or series of
charters shall be operated, nor shall
any charter operator or foreign
charter operator sell, or offer to sell,
or solicit persons to participate in, or
otherwise advertise such ctbarter or
charters, or receive any money from
any prospective participant in connec-
tion therewith, until at least 15 days
after he and the direct air carrier have
jointly filed with the Board (Special
Authorities Division, Bureau of Pric-
ing and Domestic Aviation), in dupli-
cate a Public Charter prospects satis-
fying the requirements of § 380.28:
Provided, however, That if during the
15-day period following filing, hereun-
der the charter operator or foreign
charter operator has been notified
that the Board has rejected such
statement for noncompliance with this
part, then he shall not sell, offer to
sell, solicit, or advertise such charter
until he has subsequently been noti-
fied by the Board that such filing has
been accepted. If a series of charters is
to be performed for one charter opera-

tor or foreign charter operator pursu-
ant to one charter contract the pro-
spectus may cover the entire series,
provided the elapsed time between the
commencement of the first charter
and the departure of the last charter
shall not exceed 180 days.

(2) Except as specified in paragraph
(a)(3) of this section, no change in the
facts reflected in a filed prospectus
shall become effective until at least 15
days after the charter operator or for-
eign charter operator and the direct
air carrier have jointly filed with the
Board (Special Authorities Division,
Bureau of Pricing and Domestic Avi-
ation), in duplicate, an amended pre-
spectus reflecting such change, unless
he has been notified by the Board that
such change may become effective
sooner* Provided, however, That if
during the 15-day period following
filing of an amended prospectus here-
under, the charter operator or foreign
charter operator has been notified
that the Board has rejected such
amended prospectus for noncompli-
ance with this part, then such change
shall not become effective until he has
subsequently been notified by the
Board that such filing has been ac-
cepted: And Provided, further, That
the direct air carrier need not Join in
the filing of an amended prospectus
which reflects only such change or
changes as do not involve air transpor-
tation or services in connection there-
with which are to be provided by such
direct air carrier. Deviations from the
prospectus may not be made except
where they are beyond the control of
the carrier or the operator, and there
is insufficient time to file an amended
prospectus.

(3) The 15-day waiting period speci-
fied in paragraph (a)(2) this section
shall not apply to charter price in-
creases or decreases, changes in hotel
accommodations, sightseeing arrange-
ments, meal plans, and the order in
which cities are visited, but such
changes shall be filed not later than 5
days following such change.

(b) Not later than the scheduled
date of departure, the charter opera-
tor shall transmit to the direct air
carrier(s) a statement of the charter
operator affirming that each partici-
pant has entered into a contract with
the operator as provided in this part.

§ 380.26 Discrimination.
No charter operator shall make,

give, or cause any undue or unreason-
able preference or advantage to any
particular person, port, locality, or de-
scription of traffic in air transporta.
tion in any respect whatsoever, or sub-
ject any-particular person, port, local-
ity, or description of traffic in air
transportation to any unjust discrimi-
nation or any undue or unreasonable
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prejudice or disadvantage in any re-

spect whatsoever.

§ 380.27 liethods of competitioa.
No charter operator shall engage in

unfair or deceptive practices or unfair
methods of competition in air trans-
portation or the sale thereof.

§ 380.28 Charter prospectus.
The Prospectus shall be filed in du-

plicate and shall include two copies of
the following* The charter contract,
the contract between the charter oper-
ator or foreign charter operator and
charter participants, the charter oper-
ator's or foreign charter operator's
surety- bond (an original bond and a
copy thereof), and, where applicable,
two copies of the depository agree-
ment with a bank as provided in
§ 380.34. It shall also contain the fol-
lowing information:
(a) Name and address of the charter

operator or the foreign charter opera-
tor;
(b) The proposed date and time of

each flight;
(c) Equipment to be used, including

the aggregate number of each type of
aircraft and capacity;
(d) The tour itinerary, if any, includ-

ing hotels (name and length of stay at
each), and other grouid accommoda-
tions and services;
(e) The charter price per passenger

and, if the charter trip includes a tour
package, the tour price per passenger;,
Wf) The number of persons expected

to participate in the charter;
(g) Charter price of the aircraft; and

- (h) Samples of solicitation material
proposed by the charter operator or
foreign charter operator (all sales ad-
vertising and solicitation materials em-
ployed by the charter operator or for-
eign charter operator shall state the
name of the direct air carrier to-be uti-
lized).

§ 380.29 Charter contact.
The charter contract between the

charter operator or foreign charter op-
erator and the direct air carrier shall
evidence a binding commitment on the
part of.the carrier to furnish the air
transportation required for the trip or
trips covered by the contract.

§ 380.30 [Reserved]

§ 380.31 [Reserved]

§380.32 C6ntract between charter opera-
tor and charter participants.

Where each charter participant re-
ceives, or is eligible to receive, the
same air transportation and ground
accommodations and services, the con-
tract between the charter operator
and the charter participants shall be
the same, except that this paragraph
shall not be construed to prohibit dif-
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ferences in charter prices that are con-
sistent with § 380.26 of this part. Con-
tracts between charter operators and
charter participants shall include pro-
visions specifically stating.

(a) Method of payment, e.g., Install-
ment payments;
(b) that trip, health, and accident In-

surance Is available and that upon re-
quest the charter operator will furnish
details thereof;
(c) That the charter operator may

not cancel the charter less than 10
days before the scheduled departure
of the trip, except for circumstances
that make it physically Impossible to
perform the charter trip, that if a
charter Is canceled 10 or more days
before departure the operator must
notify each participant in writing
within 15 days of the cancellation but
in any event not less than .10 days
before the scheduled departure date;
and that if a charter Is canceled less
than 10 days before 'departure (i.e., for
circumstances that make It physically
impossible to perform the charter
trip), the operator must notify each
participant as soon as possible but in
any event before the scheduled time
of departure;
(d) The right to refunds In the event

of cancellation of the charter and the
procedure for obtaining such refunds;
(e) The right to refunds In the event

of the participant's change of plans
and the procedure for obtaining such
refunds, including notice that any par-
ticipant who wishes to cancel will re-
ceive a full refund (less any applicable
administrative fee, not to exceed $25)
upon providing a substitute partici-
pant to the charter operator or its
sales agent, or upon being substituted
for by a participant found by the
charter operator.

C) The right to refunds in the event
of changes in Itinerary and the proce-
dure for obtaining such refunds;

(g) The dollar amounts of the direct
air carrier's liability limitations for
participants' baggage, as. set forth in
the direct air carrier's tariffs;
(h) Conditions governing aircraft-

equipment substitutions;
() The name and address of the

surety company Issuing the surety
bond;

Q) That the charter operator Is the
principal and is responsible to the par-
ticipants in making arrangements for
all services and accommodations of-
ferecLin connection with the charter.
Provided, however, That this require-
ment shall not preclude the charter
operator from expressly providing in
such contract that, in the absence of
negligence on the part of the charter
operator, he is not responsible for per-
sonal injury or property damage aris-
ing out of the act or negligence of any
direct air carrier, hotel, or other per-
sons rendering any of the services
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being offered in connection with such
charter,

() That unless the charter partici-
pant files a claim with the charter op-
erator or, if he is unavailable, with the
surety, within 60 days after termina-
tion of the charter, the surety shall be
released from all liability under the
bofid to such participant (see
§ 380.34(d)); and

(1) That, when the combined surety
bond.depository agreement, as pro-
vided in § 380.34(b), is used in connec-
tion with the charter, all checks and
money orders must be made payable-
to the escrow account at the deposi-
tory bank. (identifying bank) or, when
the charter Is sold to the participant
by a retail travel agent, checks and
money orders may be made payable to
the agent, who must in turn make his
check payable to the escrow account
of the depository bank.

§ 30.33 [Reserved]

§38034 Surety bond and depository
agreemenL

(a) Except as provided in paragraph
Cb) of this section, the charter opera-
tor or foreign charter operator shall
furnish a surety bond in an amount
for not less than the charter price for
the air transportation, if only air
transportation is involved, or. if the
charter involves land accommodations
in addition to air transportation, a
surety bond in one of the following
amounts dependent upon the length
of the charter orseries of charters: (1)
For a charter or series of charters of
14 days or less, a bond in an amount of
not less than the charter price for the
air transportation to be furnished in
connection with such charter or series
of charters; (2) for a charter or series
of charters of more than 14 days but
less than 28 days a bond in an amount
of not less than twice the charter
price; and (3) for a charter or series of
chartem of 28 days or more, a bond in
an amount of not less than three times
the charter price: Provided however,
That the liability of the surety to any
charter participant shall not exceed
amounts paid by that participant to
the charter operator with respect to
the charter.

(b) The direct air carrier and the
charter operator or foreign charter op-
erator may elect, in lieu of furnishing
a surety bond as provided under para-
graph (a) of this section, to comply
with the requirements of paragraphs
(b)(1) and (b)(2) of this section, as fol-
lows:

(1) A surety bond in the following
minimum amounts: (i) If the charter is
for air transportation only, a bond in
the amount of $5,000 per charter
flight, up to a maximum of $50.000 for
a series of 10 or more flights; or (i!) if
the charter involves land accommoda-
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tions in addition to air transportation,
a bond in the amount of $10,000 per
flight, up to a maximum amount of
$100,000 for a series of 10 or more
flights: Provided, however, That the li-
ability of the surety to any charter
participant shall not exceed the
amounts paid by such charter partici-
pant to the charter operator with re-
spect to the charter; and

(2) The direct air carrier and charter
operator or-foreign charter operator
shall enter into an agreement with a
designated bank, the terms of which
shall provide that all deposits by
charter participants paid to charter
operators or foreign charter operators
and their retail travel agents shall be
deposited with and maintained by the
bank subject to the following condi-
tions:

(i) On sales made to charter partici-
pants by charter operators or foreign
charter operators the participant shall
pay by check or money order payable
to the bank; on salesmade to charter
participants by retail travel agents,
the-retail travel agent may deduct his
commission and remit the balance to
the designated bank by check or
money order: Provided, That the
travel agent agrees in writing with the
charter operator or foreign charter op-
erator that if the charter is canceled
the travel agent shall remit to the
bank the full amount of the commis-
sion previously deducted or received
within 10 days after receipt of notifi-
cation of cancellation of the charter;,

(ii) The bank shall pay the direct air
carrier the charter price for the trans-
portation not earlier than 60 days (in-
cluding day of departure) prior to the
scheduled day of departure of the
originating or returning flight, upon
certification of the departure date by
the air carrier Provided, That, in the
case of a round trip charter contract
to be performed by one carrier, the
total round trip charter price shall be
paid to the carrier not earlier than 60
days prior to the scheduled day of de-
parture of the originating flight;

(iii) The bank shall reimburse the
charter operator or foreign charter op-
erator for refunds made by the latter
to the charter participant upon writ-
ten notification from the charter oper-
ator or foreign charter operator;

(iv) If the charter operator, foreign
charter operator or the direct air car-
rier notifies the bank that a charter
has been canceled, the bank shall
make applicable refunds directly to
the charter participants;

v) After the charter price has been
paid in full to the direct air carrier,
the bank shall pay funds from the ac-
count directly to the hotels, sightsee-
ing enterprises, or other persons or
companies furnishing ground accom-
modations and services, if any, in con-
nection with the charter or series of
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charters upon presentation to the
bank of vendors' bills and upon certifi-
cation by the charter operator or for-
eign charter operator of the amounts
payable for such ground accommoda-
tions and services and the persons or
companies to whom payment is to be
made: Provided, however, That the
total amounts paid by the bank pursu-
ant to paragraphs (b)(2) (iI) and (v) of
this section shall not exceed either the
total cost of the air transportation, or
80 percent of the total deposits re-
ceived by the bank less any refunds
made to charter participants pursuant
to paragraphs (b)(2) (ii) and (iv) of
this section, whichever is greater;

(vi) As used in this section, the term
"bank" includes a bank, savings and
loan association, or other financial in-
stitution insured by the Federal De-
posit Insurance Corporation or the
Federal savings and Loan Insurance
Corporation;

(vii) The bank shall maintain a sepa-
rate accounting for each charter
group;

(viii) Notwithstanding any provisions
above, the jnaount of total cash depos-
its required to be maintained in the
depository account of the bank may be
reduced by one or both of the follow-
ing: The amount of surety bond in the
form prescribed herein in excess of the
minimum bond required by subpara-
graph (1) of this paragraph; an escrow
with the designated bank of Federal,
State, or municipal bonds or other se-
curities, consisting of certificates of
deposit issued by banks having a
stated policy of redeeming such certifi-
cates before maturity at the request of
the holder (subject only to such inter-
est penalties or other conditions as
may be required by law), or negotiable
securities which are publicly traded on
a securities exchange, Mll such securi-
ties to be made payable to the escrow
account: Provided, That such other se-
curities shall be substituted in an
amount no greater than 80 percent of
the total market value of the escrow
account at the time of such substitu-
tion: And provided, further, That
should the market value of such other
securities subsequently decrease, from
time to time, then additional cash or
securities qualified for investment
hereunder shall promptly be added to
the escrow account, in an amount
equal to the amount of such decreased
value; and

(ix) Except as provided in paragraph
(b)(2) (i), (Iii), (v), (v), and (viii) of this
section, the bank shall not pay out
any funds from the account prior to 2
banking days after completion of each
charter, when the balance in the ac-
count shall be paid the charter opera-
tor or foreign charter operator, upon
certification of the completion date by
the direct air carrier: Provided, howev-
er, That if the charter involves air

transportation only and the bank has
paid the direct air carrier(s) the
charter price for the originating flight,
and the returning flight if any, and
has paid all refunds due to partici-
pants, as provided in subdivisions (ii)
and (il), respectively, of this subpara-
graph, then the bank may pay the bal-
ance in the account to the charter op-
erator upon certification by the direct
air carrier performing the originating
flight that such flight has in fact de-
parted.

(c) The bond required under para-
graphs (a) and (b) of this section shall
insure the financial responsibility of
the charter operator or foreign
charter operator and the supplying of
the transportation and all other ac-
commodations, services, and facilities
in accordance with the contract be-
tween the charter operator or foreign
charter operator and the charter par-
ticipants, and shall be i the form set
forth as appendix A to this part. Such
bond shall be issued by a bonding or
surety company (1) whose surety
bonds are accepted by the Interstate
Commerce Commission under 49 CFR
1084.6; or (2) which Is listed In Best's
insurance reports (fire and casualty)
with a general policyholders' rating of
"A" or better. The bonding or surety
company shall be one legally author-
ized to issue bonds of that type in the
State in which the charter originates.
For purposes of this section, the term
"State" includes any territory or pos-
session of the United States, or the
District of Columbia. The bond shall
be specifically Identified by the Issuing
surety with a company bond number-
ing system so that the Board may
Identify the bond with the specific
charter or charters to which It relates:
Provided, however, That these data
may be set forth in an addendum at-
tached to the bond, which addendum
must be signed by the charter opera-
tor or foreign charter operator and
the surety company. It shall be effec-
tive on or before the date the charter
prospectus is filed with the Board. If
the bond does not comply with the re-
quirements of this section, or for any
reason fails to provide satisfactory or
adequate protection for the public, the
Board will notify the direct air carrier
and the charter operator or foreign
charter operator, stating the deficien-
cies of the bond. Unless such deficien-
cies are corrected within the time set
forth in such notification, the subject
charters shall in no event be operated.

(d) The bond required by this sec-
tion shall provide that unless the
charter participant files a claim with
the charter operator or foreign
charter operator, or, If he is unavail-
able, with the surety, within 60 days
after termination of the charter, the
surety shall be released from all liabil-
ity under the bond to such charter
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participant. The contract between the
charter operator or foreign charter-op-
erator and the charter participant
shall contain notice of this provision.

§ 380.35 Disbursements from- depository
account.

No charter operator shall cause its
agents or the depository bank to make
disbursements or payments from de-
posits except in accordance with the
provisions of this part.

§ 380.36 Record retention.
Every charter operator conducting a

charter pursuant to this part shall
comply with the applicable record-re-
tention provisions of part, 249 of this
chapter.

Subpart D-Requirements Applicable
To Direct Air Carriers

§ 380.40 Charter not to be performed
unless compliance with parr.

A direct air carrier shall not perform.
air transportation in connection with a
Public Charter unless it has made a
reasonable effort to verify that all pro-
visions of this part have been complied
with, and that the charter operator's
authority under this part has not been
suspended by the Board: Provided
however, That where a Public Charter
is organized by a foreign charter oper-
ator over whom the- Board has de-
clined to exercise its jurisdiction, pur-
suant to §380.23, no direct air carrier
may perform-air transportation in con-
nection with such Public Charter
unless the charter is formed and im-
plemented in accordance with the gen-
eral conditions and limitiations set
forth in subpart B and § 380.42 of this
part and the. charter operator per-
forms all acts and duties which this
part reciuires to be performed by
charter operators within the Board's
jurisdiction, other than the provisions
set forth in §§ 380.25(a) (1) and (2),
380.28, 380.32-380.36, and 380.50.

§ 380.41 Tariffs to be on file for charter
trips.

No direct air carrier shall perform
any charter trips pdrsuant to this part
unless such air carrier shall have on
file with the Board a currently effec-
tive tariff showing all rates, fares, and
charges for such charter-trips.

§ 380.42 Public Charters operated for for-
eign charter operators.

At least 45 days in advance of the
date of departure of a foreign-originat-
ing charter or series of charters to be
operated by a U.S. certificated air car-
rier or foreign iir carrier for a foreign
charter operator, such carriers shall
file with the Board (Special Authori-
ties Division, Bureau of Pricing and
Domestic Aviation) a charter prospec-

RULES AND REGULATIONS

tus which shall contain the following
information:

(1) The name and address of the for-
eign charter operator;

(2) The proposed date and time of
each flight;

(3) The aircraft type to be used for
each flight including the number of
seats;

(4) The charter price for the air-
craft;

(5) The duration of each charter
and, if applicable, the tour Itinerary,
including the names of hotels, and any
sightseeing or other arrangements in-
cluded in the tour;, and

(6) The charter price per passenger,
and, if the charter trip includes a tour,
the tour price per passenger.

§ 380.43 Record retention.
A direct air carrier shall retain the

statement transmitted to It pursuant
to § 380.25(b) at Its principal office
within the United States for a period
of 2 years, except that if the direct air
carrier does not maintain an office in
the United States, it shall return the
statement to the Bureau of Consumer
Protection within 7 days of perform-
ing the flight to which the statement
pertains.

Subpart E-Charter Trip Reporting
Requirements

§ 380.50 Charter trip reporting.
(a) The direct air carrier shall

prompt 7 notify the Board (Special
Authorities Division, Bureau of Pric-
ing and Domestic Aviation) regarding
any charters covered by a prospectus
filed under § 380.28 that are later caU-
celed.

(b) [Reserved]
(c) Within 30 days after December

31, 1978, and within 30 days after the
end of each 6-month period thereaf-
ter, each charter operator which has
transported one or more travel agents
pursuant to § 380.16 shall file with the
Board (Bureau of Accounts and Statis-
tics) a report Identifying each charter
(including the CAB identification) on
vhich one or more travel agents were

so transported. The report shall show,
for each such charter, the name of
each agent transported, the price
which each agent paid, and the per-
centage relationship between the price
paid and the full price of the charter.
The report may be in letter form, shall
be clearly identified as a "Charter Op-
erator Free and Reduced-Rate Trans-
portation Report," and shall be signed
by the charter operator or by an offi-
cer or member thereof. If a charter op-
erator has also transported agents on
charters conducted pursuant to part
371, 378. or 378a of this chapter, one
report covering all agents so tranport-
ed may be filed.

36617

No=r.-The Civil Aeronautics Board is
submitting this rule to the Comptroller
General for such review as may be appropri-
ate under the Federal Reports Act, 44
U.S.C. 3512. The effective date of the re-
porting and recordkeeping requirements of
this rule accordingly reflects the Inclusion
of the 45-day period which that statute

-allows for such review. 44 U.S.C. 3512(cX(2).

By the Civil Aeronautics Board.

PHLs T. K] YoR,
Secretary.

A-mNDnxA

Poluc CHA== OrMMTOR'S SUR= BoND
UNDn PM= 380 oF T1n SP=cr REmuA-
Tos oF mm C~rL AEaoNAUTcs Bos.D (14
CPR PAsrs 380)
Know all men by these presents, that we

(name of charter operator)
of -. (city) - as (State) Princi-
pal (hereinafter called Principal), and

(name of surety) a corpora-
tion created and existing under the laws of
the State of- (State) as Surety (here-
inafter called Surety) are held and firmly
bound unto the United States of America in
the sum of -(see § 380.34(f) Part 380)
for which payment, well and truly to be
made, we bind ourselves and our heirs, ex-
ecutors, administrators, successors, and as-
signs% Jointly and severally, firmly by these
presents.

Whereas the principal intends to become
a Public Charter operator pursuant to the
provisions of part 380 of the Board's special
regulations and other rules and regulations
of the Board relating to insurance or other
security for the protection of charter par-
ticipants, and has elected to file with the
Civil Aeronautics Board such a bond as will
insure financial responsibility with respect
to all moneys received from charter partici-
pants for services in connection with a
Public Charter to be operated subject to
part 380 of the Board's special regulations
In accordance with contracts, agreements, or
arrangements therefor, and

Whereas this bond is written to assure
compliance by the Principal as an author-
Ized charter operator with part 380 of the
Board's special regulations, and other rules
and regulations of the Board relating to in-
surance or other security for the protection
of charter participants, and shall inure to
the benefit of any and all charter partici-
pants to whom the Principal may be held le-
gally liable for any of the damages herein
dexrlbed.

Now, therefore, the condition of this obli-
gation Is such that if the Principal shall pay
or cause to be paid to charter participants
any sum or sums for which the Principal
may be held legally liable by reason of the
Principal's failure faithfully to perform, ful-
fill, and carry out all contracts, agreements,
and arrangements made by the Principal
while this bond is in effect with respect to
the receipt of moneys from charter partici-
pants and proper disbursement thereof pur-
suant to and in accordance with the provi-
slons of part 380 of the Board's special regu-
lations, then this obligation shall be void,
otherwise to remain in full force and effecL

The liability of the Surety with respect to
any charter participant shall not exceed the
charter price paid by or on behalf of such
participant.

The liability of the Sureti shall not be
dtcharged by any payment or succession of
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payments hereunder, unless and until such
payment or payments shall amount in the
aggregate to the penalty of the bond, but in
no event shall the Surety's obligation here-
under exceed the amount of said penalty.
The Surety agrees to furnish written notice
to the Civil Aeronautics Board forthwith -of
all suits filed, judgments rendered, and pay-
ments made by said Surety under this bond.

The bond shall cover the following
charterx 1

Surety company's bond No.
Date of flight departure
Place of flight departure

This bond is effective the - day of
-. 19-, 12:01 anm., standard time at

the address of the Principal as stated herein
and shall continue in force until terminated
as hereinafter provided. The Principal or
the Surety may at any time terminate this
bond by -ritten notice to the Civil Aeronau-
tics Board at Its office In Washington, D.C.,
such termination to become effective thirty
(30) days after actual receipt of said notice
by the Board. The Surety shall not be liable
hereunder for the payment of the damages
hereinbefore described which arise as the
result of any contract, agreements, under-
takings, or arrangements for the supplying
of transportation and other serv- Ices made
by the Principal after the termination of
this bond as herein provided, but such ter-
mination shall not affect the liability of the
Surety hereunder for the payment of any
such damages arising as the result of con-
tracts, agreements, or arrangements for the
supplying of transportation and ther ser-
vices made by the Principal prior to the
date such termination becomes effective. Li-
ability of the Surety under this bond shall
Ip all events be limited only to a charter
participant or charter participants -who
shall within sixty (60) days after the termi-
nation of the particular charter described
herein give written notice of claim to the
charter operator or, if he is unavailable, to
the Surety, and all liability on this bond
shall automatically terminate sixty (60)
days after the termination date of the par-
ticular charter covered by this bond except
for claims filed within the time provided
herein.

In -withess vhereof, the said Principal and
Surety have executed this instrument on
the - day of - , 19-.

PRINCIPAL

Name
By. Signature and titler
Witness

Name
By. Signature and title
Witness

Only corporations may qualify to act as
surety and they must meet the require-
ments set forth in 380.34(d) of part 380.

CFR Doc. '18-23160 Filed 8-16-78; 8:45 am3

'These data may be supplied in an adden-
dum attached to the bond.

16320-01]
SUBCHAPTER E-ORGANIZATION

REGULATIONS

[Reg. OR-130; Amdt. No. 25 to Part 389]

PART 389--FEES AND CHARGES FOR.
SPECIAL SERVICES

Public Charter Rule

AGENCY: Civil Aeronautics Board.

ACTION: n1 rule.

SUMMARY: For the reasons set forth
in SPR-149, issued contemporaneous-
ly, the Board is amending its charter
regulations to replace the ABC, OTC,
ITC, TGC, and SGC with a new Public
Charter rule (14 CFR Part 380). The
regulation governing filing fees is
amended to reflect the immediate ad-
dition of the Public Charter.

DATES: Adopted: August 14, 1978. Ef-
fective: August 15; 1978, and January
1, 1979, as indicated.

FOR _rURTER INFORMATION
CONTACT.

Richard B. Dyson, Office of the
General Counsel, Civil Aeronautics
Board, 1825 Connecticut Avenue,
NW., Washington, D.C. 20428, 202-
673-5444.

SUPPLEMENTARY INFORMATION:
A full explanation of the issues in-
volved in this rulemaking is set forth
in SPR-149, in this issue of the FEDER-
AL REGIsTR. Some of the changes in
part 389 reflecting the issuance of the
new part 380, Public Charters, are ef-
fective immediately. The Board finds
that because these amendments create
no significant additional burden for
any member of the public and public
benefit will be derived from putting
them into effect without delay, an Im-
mediate effective date is in the public
interest.The existing parts 371, 372a, 373,
378, and 378a, which will be supersed-
ed by part 380, will be revoked. The
revocation is effective January 1, 1979,
along with the c6rresponding amend-
ments to part 389, as indicated below.

Am=Iamrrs

The Board umends 14 CFR part 389
as follows:

A. The following change is effective
August 15,1978.

In §389.25, paragraphs <h) and (j)
are amended and a-new paragraph (y)
is added, to read:

§ 380.25 Schedule of filing and license
fees.

(i) Exemptions from section 401,
waivers of parts 20, 208, 371, 372,
372a, 373, 378, 378a, and 380, and spe-

cial operating authorications. 'The.
filing fee for an application (1) for an
exemption under section 416(b) or sec-
tion 101(3) of the Act from the provi-
sions of section 401 of the Act (except
an application dealing with a specific
number of charters) or (2) for a waiver
of parts 207, 208, 371, 372, 372a, 373,
378, 378a, or 380 (except an applica-
tion dealing with a specific number of
charters), or (3) for a special operating
authorization under section 417 of the
Act, is $300.

(j) Exemptions or waivcrs for the
Performance of a specific number of
charters. The filing fee for an exemp-
tion under section 416(b) or section
101(3) of the Act from the provisions
of section 401 of the Act, or a request
for a waiver of parts 207, 208, 371, 372,
372a, 373, 378, 378a, or 380, for the
performance of a specific number of
charters (one-way or round trip) is
$100 plus $10 for each charter <one-
vay or round trip) described, subject
to a maximum fee of $300.

(y) PubliU6 CWarters. The filing fee
for each Public Charter prospectus
filing under § 380.25 of this chapter Is
$50.

B. The following change Is effective
January 1, 1979.

In § 389.25, Schedule of filing and 1i-
cense fees, paragraphs (1), (m), (n), (o),
and (x) are revoked and reserved.
(Secs. 101(3), 204, 401,403.404, 407, 411, 416,
1002; 72 Stat 737, 743, 754, 758, 760, 760,
769, 771, 788 (49 U.S.C. 1301, 1324, 1371,
1373,1374,1377, 1381, 1386, 1482).)

By the Civil Aeronautics Board.
PnYLis T. KAYLOR

Secretary.
TER Doe. 78-23173 Filed 8-10-'78: 8:45 a)]

[3510-25]
Title 15-Commerce and Foreign

Trade

CHAPTER III-INDUSTRY AND TRADE
ADMINISTRATION, DEPARTMENT
OF COMMERCE

PART 377-SHORT SUPPLY
CONTROLS

Establishment of a Temporary Proce-
dure for Licensing Exports of Re-
sidual Fuel Oil From the West
Coast -

AGENCY: Office of Export Adminis.
tration, Bureau of Trade Regulation,
Industry and Trade Administration,
Department of Commerce.
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ACTION: Final rule.
SUMMARY: These regulations estab-
lish a temporary procedure under
which residual fuel oil refined on the
west coast from California-origin
crude petroleum may be licensed for
export from the west coast without
regard to the export quotas currently
in effect. This temporary program is
one of a number of actions announced
by the Department of Energy on June
15, 1978, to stimulate the market for
heavy, high-sulfur California crude oil
and, through increased refinery utili-
zation, to aid west coast refiners In
meeting peak demands for gasoline
and other light petroleum products.

EFFECTIVE DATE OF ACTION:
August 16, 1978.
FOR FURTHER INFORMATION
CONTACT.

Mr. Converse Hettinger, Director,
Short Supply Division, Office of
Export Administration, Department
of Commerce, Washington, D.C.
20230, telephone 202-377-3795.

SUPPLEMENTARY INFORMATION:
On February 28, 1978, the Department
of Energy announced a number of pro-
posed actions to encourage increased
production of heavy California crude
oil. Included was a program for the
export of residual fuel oil refined on
the west coast.

The Department of Energy, with De-
partment of Commerce participation,
held public hearings on these pro-
posed actions in Huntington Beach,
Calif., on March 30 and 31. After re-
viewing the testimony submitted, at
these hearings, the Secretary of
Energy announced several actions de-
'signed to stimulate the market for
heavy, high-sulfur crude oil- produced
in California. These actions include
various changes in the Department of
Energy's domestic crude oil entitle-
ments program; a new program to
expand domestic markets for Califor-
nia crude oil by providing economic in-
centives for its transport to refineries
in other sections of the country; and a
temporary Department of Commerce
program to authorize exports of resid-
ual fuel oil refined on the west coast
from California.origin crude petro-
leum.

In explaining these actions, the De-
partment of Energy blade the follow-
ing observations:

The California crude oil market has
been depressed for the past 2 years or
more for a variety of reasons. Much
California crude oil is heavy and sour
(i.e. high sulfur) and, when refined,

.produces substantial quantities of
high-sulfur residual fuel oil. The latter
is difficult to market on the west
coast, where demand is greatest for
lighter products such as gasoline, due
both to the availability of alternative

sources of energy and because strin-
gent environmental controls on sulfur
dioxide emissions restrict the use of
high-sulfur residual fuel oil.

This problem has-been compounded
in recent months by a combination of
developments. The landing on the
west coast of increasing quantities of
North Slope Alaskan crude oil has de-
creased the demand for California
crude. The statutorily mandated in-
crease in crude oil production at the
Elk Hills Naval Petroleum Reserve has
also decreased demand for other Call-
fornla-orlgin crude. This led to a
number of wells being shut in and to a
drop in production of California
crudes of approximately 30,000 barrels
a day between November 1977 and
March 1978. Since both North Slope
Alaskan and some Elk Hills crudes are
also heavy and sour, their refining
yields substantial quantities of high-
sulfur residual fuel oil.

At the same time, a relatively mild
winter, increased supplies of natural
gas, and abundant quantities of hydro-
electric power in the wake of heavy
rains have combined to reduce Califor-
nia utilities' demand for residual fuel
oil by more than 50,000 barrels per
day in the latter half of 1977 below
the levels of the previous year. As a
consequence, stocks of both residual

-fuel oil and crude oil onk the west coast
reached abnormally high levels early
this year.

The inability of California refiners
to market all their residual fuel oil
output has resulted in a reduction of
total crude oil runs, thus contributing
to the decline in California crude oil
production. The reduction in crijde oil
runs has also had the effect of deplet-
ing inventories of lighter products
such as gasoline, thus requiring expen-
sive movemernts of gasoline into Call-
fornia from the gulf and east coasts.

Based on the above considerations,
the Department of Energy has con-
cluded that a temporary program for
the export of residual fuel oil refined
on the west coast from California-
origin crude petroleum would contrib-
ute to an increased demand by refiners
for heavy California crude oil and also
make available the necessary storage
capacity to allow California refiners to
increase their crude oil runs and thus
their output of gasoline and other
light products. The Department of
Energy has accordingly recommended
to the Departmenit of Commerce the
establishment of a temporary program
to authorize such exports from the
west coast outside the present quota
system, subject to the following condi-
tions:

(1) The export will likely permit the
refiner(s) of the residual fuel oil which
will be exported to increase the
refiner(s) crude oil runs or, alterna-
tively, will likely contribute to the ob-

Jectives of this temporary program by
permitting an increase in west coast
crude oil runs generally, thus stimulat-
ing the market for heavy, high-sulfur
California crude oil; and

(2) The refner(s) of the residual
fuel oil will report the export to the
Departnent of Energy for purposes of
adjustment of the volume of the refin-
ers' crude oil runs to stills pursuant to
10 CFR 211.67(d)(2), and the export
transaction will result in the standard
barrel-for-barrel crude oil run adjust-
ment being made under the Depart-
ment of Energy's domestic crude oil
entitlements program for the quantity
of residual fuel oil exported.

After studying the Department of
Energy recommendations and support-
Ing rationale, and after consultation
with other appropriate Federal agen-
dles, the Department of Commerce has
concluded that, under current condi-
tions, the recommended temporary
program Is in the national interest.
The Department has further deter-
mined that the recommendations are
consistent with the Export Adminis-
tration Act and the purposes of the
Energy Policy and Conservation Act.
However, the Department intends to
keep this temporary program under
continuing review. It will periodically
reevaluate in consultation with the
Department of Energy Its effective-
ness in achieving the objectives of the
program announced by the Depart-
ment of Energy on June 15. It will also
continue to evaluate the need for the
continuation of this program in light
of the national interest.

Applications for licenses to export
residual fuel oil which do not qualify
under this temporary program because
the fuel oil was not refined from Cali-
fornia-origin crude oil or because they
do not otherwisemeet one or more of
the criteria for approval may be sub-
mitted under the unique hardship pro-
vision of section 377.3 of the Export
Administration Regulations. Among
the factors which will be considered in
reviewing applications submitted
under the unique hardship provisions
are the extent to which the applicant's
asserted hardship has been caused or
aggravated by the California crude oil
problem and the extent to which the
export would contribute to the objec-
tives of the Department of Energy's
program to alleviate the current Cali-
fornia crude oil situation.

This action is taken without notice
of proposed rulemaking and opportu-
nity for comment because section 8 of
the Export Administration Act pro-
vides an exemption from the notice of
proposed rulemaking and opportunity
for comment provisions of the Admin-
istrative Procedures Act. Also, because
the Department of Energy has already
invited public comment and, with De-
partment of Commerce participation,
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(See. 4, Pub. L. 91-184, 83 Stat. 842 (50
U.S.C. App. 2403), as amended; E.O. 12002,
42 FR 35623 (1977); see. 103, Pub. L. 94-163,
89 Stat. 871 (42 U.S.C. 6212); E.O. 11912, 41
FR 15825, 3 CPR 1969 Comp.; 10 U.S.C.
7430; Department Organization Order 10-3,
dated December 4, 1977, 42 FR 64721 (1977);
and Industry and Trade Administration Or-
ganization and Function Order 45-1, dated
December 4, 1977,42 FR 64716 (1977).)

RAUER H. MEYER,
ActingfDeputyAssistant

Secretary for Trade Regulation.
[FR Doc. 78-23246 Filed 8-16-78; 8:45 am]

[8010-01]
Title 17-Commodity and Securities

Exchanges

CHAPTERll-SECURITIES AND
EXCHANGE COMMISSION

[Release No. 34-15028]

PART 200-ORGANIZATION; CON-
DUCT AND ETHICS; AND INFOR-
MATION AND REQUESTS

Delegation of Authority to the Director
of the Division of Enforcement

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.

SUMMARY: The Commission is
amending its rules of organization to
delegate .to the Director of the Divi-
sion of Enforcement authority to ap-
prove applications for relief from dis-
qualification by individuals who have
previously been allowed to reenter the
securities business by the Commission,
provided that the conditions of the
new employment are substantially
similar to those of the previously ap-
proved employment. This will facili-
tate and expedite the processing of
such applications.

EFFECTIVE DATE: August 3,1978.
FOR FURTHER INFORMATION
CONTACT:

M~ichael F. perlis, Esquire, Assistant
Director, Division of Enforcement,
Securities and Exchange Commis-
sion, 500 North Capitol Street,
Washington, D.C. 20549, 202-755-
1650.

SUPPLEMENTARY INFORMATION:
In the past, the Commission has at
times, in its discretion, granted appli-

') cations for reentry into the securities
business for individuals it has previ-
ously barred from such business or
some aspects thereof. By -doing this,
the Commission has recognized that
situations may exist where, in light of
changed circumstances and after the
passage of time, it may appear appro-

RULES -AND REGULATIONS

prIate to the Commission to permit a
disqualified individual to have the dis-
qualification lifted If, in general, the
applicant can make a showing satisfac-
tory to the Commission that reentry
into the securities business would be
consistent with the public interest.

In the case of a disqualified individu-
al seeking employment with a broker
or dealer, once such relief has been
granted by the CommissIon the bar is
removed only so long as the Individual
remains in the employ of that firm in
the capacity and under the conditions
of supervision specified In the applica-
tion which has been approved. In the
event the firm seeks to change either
the nature of such employment or the
conditions of supervision, prior Com-
mission approval must be sought.
Moreover, if the individual seeks em-
ployment with another broker or
dealer, both the individual and the
new firm employer must submit a new
application and again obtain Commis-
sion approval prior to such employ-
ment.

The Commission has found that
these disqualified individuals who
have been conditionally allowed to
reenter the securities business by the
Commission may seek employment
with other brokerage firms in the
course of their professional careers,
under substantially similar conditions
of employment. The CommlssIon Is ac-
cordingly requirid to consider at nu-
merous times whether to approve sub-
stantially the same conditions of em-
ployment, with different firms, for the
same individual.

This amendment, delegating the au-
thority to the Director of the Division
of Enforcenient to approve applica-
tions for relief from disqualification
by individuals who have previously
been allowed to reenter the securities
business by the Commission, provided
the conditions of employment are sub-
stantially similar to those previously
approved by It, will greatly facilitate
and expedite the processing of such
applications. The Commission believes
that the factors considered by It in Its
initial approval of an individual's em-
ployment offer sufficiently clear guid-
ance to warrant a delegation of Its au-
thority in this regard to the Director
of the Division of Enforcement. The
instant delegation of authority will
not affect rule 19h-1 applications or
the role of the Division of Market
Regulation thereunder.

Accordingly, the Comm Ion is
today amending Its rules regarding the
delegation of authority in order to
permit the Director of the Division of
Enforcement to approve such reentry
applications where the conditions of
the new employment are substantially
similar to those applied to the old em-
ployment previously approved by It.
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The Commission finds that thk
amendment relates solely to agenc.
organization, procedure, or practice
and that notice and public procedure
n accordance with 15 US.C. 553 arc

not necessary, pursuant to subsectior
(b) thereof and that, in view of thE
foregoing, good cause exists for dis-
pensing with the normal 30-day delay
in effectivenes. Accordingly, 17 CFR
200.30-4 is amended, effective immedi-
ately, by adding a new paragraph- (5)
which reads as follows:

§200.30-4 Delegation of authority to Di-
rector of Division of Enforcement.

* S S a

(a)
(5) To approve applications for relief

from disqualification by individuals
who have previously been allowed to
reenter the securities business by the
Commission, provided that the condi-
tions of the new employment are sub-
stantially similar to those of the previ-
ously approved employment.

By the Commission.
Smny E. HoLLIS,
AssfstantSecretary.

AuGusT 3, 1978.

[FR Dora7-23116 Filed 8-17-78; &45 am]

[4810-22]
Title 19-Customs Duties

CHAPTER I-U.S. CUSTOMS SERVICE,
DEPARTMENT OF THE TREASURY

ETD. 78-2911

PART 4-VESSELS IN FOREIGN AND
DOMESTIC TRADES

Delay In Effective Date for Mand-
tory Use of Ccrgo Declaration
Forms In Connection With Vessel
Arrivals or Departures

Auc-usT 14,1978.

AGENCY: U.S. Customs Service, De-
partment of the Treasury.
ACTION: Delay in effective date for
use of cargo declaration forms.
SUMMARY: Treasury Decision 77-255
provided for the mandatory use as of
September 1, 1978, of newly-developed
cargo declaration forms n connection
with vessel arrivals or departures. Be-
cause a number of ocean carriers have
advised Customs that mandatory use
of the forms as of September 1, 1978,
would work a hardship on them, Cus-
toms has agreed to delay the manda-
tory effective date until January 1,
1979. This action will give carriers ad-
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ditional time to comply with the new
requirements.

EFFECTIVE DATE: The use of the
Cargo Declaration, Customs Form
1302, and the Cargo Declaration Out-
ward with Commercial Forms, Cus-
toms Form 1302-A, shall be manda-
tory as of January 1, 1979.

FOR FURTHER INFORMATION
CONTACT:

Donald H. Reusch, Carriers, Draw-
back and Bonds Division, U.S. Cus-
toms Service, 1301 Constitution
Avenue NW, Washington, D.C.
2Q229, 202-566-5706.

SUPPLEMENTARY INFORMATION:
Treasury Decision 77-255, published in
the FEDERAL REGISTER on October 25,
1977 (42 FR 56317), amended Part 4,
Customs Regulations (19 CFR Part 4),
to provide for newly-developed cargo
declaration forms in connection with
vessel arrivals or departures and to es-
tablish procedures for their use.

The forms, the Cargo Declaration,
Customs Form 1302, and the Cargo
Declaration Outward with Commercial
Forms, Customs Form 1302-.A, follow a
format developed by the Intergovern-
mental Maritime Consultative Organi-
zation, as-modified by the Internation-
al Chamber of Shipping. Their devel-
opment implements an agreement
made by the United States when it
ratified the Convention on Facilitation
of International Maritime Traffic to
use standarized international forms in
connection with vessel arrivals or de-
partures to the extent that the forms
satisfy United States legal require-
ments. The purpose of the new forms
is to simplify paperwork without re-
ducing effective Customs control over
vessel movements.

T.D. 77-255 provided for the use of
the forms any time after October 25,
1977, and for their mandatory use as
of September 1, 1978. However, a
number of.U.S. ocean carriers have ad-
vised Customs that mandatory use of
the forms as of September 1, 1978,
would impose a hardship on them and
have requested that they be given ad-
ditional time to comply with the new
requirements. After consideration 'of
these requests, Customs is delaying
the effective date for mandatory use
of Customs Form 1302 and Customs
Form 1302-A until January 1, 1979.

G. R. DicKEsoN,
Acting Commissioner of Customs.

[FR Doc. 78-23155 Filed 8-17-78; 8:45 am]
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[4110-03]

Title 21-Food and Drugs

CHAPTER I-FOOD AND DRUG AD-
MINISTRATION, DEPARTMENT OF
HEALTH, EDUCATION, AND WEL-
FARE

SUBCHAPTER B-FOOD FOR HUMAN
CONSUMPTION

[Docket No. 77N-0119]

PART 131-MILK AND CREAM

Nonfat Dry Milk, "Lowfat Dry Milk,
Dry Whole Milk, and Dry Cream;
Standards of Identity; Correction

AGENCY: Food and Drug Administra-

tion.

ACTION: Correction.

SUMMARY: This is a second correc-
tion of the regulation published in the
FEDERAL REGISTER of Tuesday, May 9,
1978, at page 19834.

EFFECTIVE DATE: May 9,1978

FOR FURTHER INFORMATION
CONTACT:

Eugene T. McGarrahan, Bureau of
Foods (HFF-415), Food and Drug
Administration, Department of
Health, Education, and Welfare, 200
C Street SW., Washington, D.C.
20204, 202-245-1155.

SUPPLEMENTARY INFORMATION:
In FR oec, 78-12513, appearing at
page 19834 of the FDE a REGISTER Of
May 9, 1978, paragraph (d)(1) of
§ 131.127 Nonfat dry milk fortified
with vitamins A and D (21 CFR
131.127) appearing on page 19836 is
corrected in the third line by changing
"16.131-16.182" to read "16.181-
16.182."

In the first correction document
published in the FEDERAL REGISTER Of
July 11, 1978 (43 FR 29769), a change
to § 131.127 contained an inadvertent
error. The corrected form reads as
shown above.

Dated: August 10, 1978.

WILIAm F. RAm'OLPH,
ActingAssociate Commissioner

of Regulatory Affairs

[FR Doc. 78-22784"Filed 8-17-78; 8:45 a.m.]

[4110-03]

SUBCHAPTER E-ANIMAL DRUGS, FEEDS, AND
RELATED PRODUCTS

PART 520- .ORAL DOSAGE FORM
NEW ANIMAL DRUGS NOT SUfl-
JECt TO CERTIFICATION

Sulfachlorpyridazlne

AGENCY: Food and Drug Administrn-
tion.
ACTION: Final rule.
SUMMARY: This document amends
the regulations to establish the prior
approval of a new animal drug applica-
tion (NADA) held by E.R. Squibb &
Sons, Inc., providing for use of
sulfachlorpyridazine tablets for use In
dogs as a broad spectrum antibacterial
agent.
EFFECTIVE DATE: August 18, 1978.
FOR FURTHER INFORMATION
CONTACT.

Robert A. Baldwin, Bureau of Vet-
erinary Medicine (HFV-114); Food
and Drug Administration, Depart-
ment of Health, Education, and Wel-
fare, 5600 Fishers Lane, Rockvllle,
Md. 20857, 301-443-3420.

SUPPLEMENTARY INFORMATION:
E.R. Squibb & Sons, Inc., P.O. Box
4000, Princeton, N.J. 08540, holds an
approved new animal drug application
(33-319V), providing for use of
sulfachlorpyridazine tablets for oral
use in dogs as a broad spectrum anti-
bacterial agent to aid in treating infec-
tious tracheobronchitis, infections
caused by E. col, and infection caused
by other gram-positive and gram-nega-
tive organisms that are susceptible to
sulfonamide therapy.

The application was originally ap-
proved on April 18, 1967. This docu-
ment, reflecting a previously approved
NADA, neither requires reevaluation
of the basic NADA nor constitutes a
reaffirmation of the drug's safety and
effectiveness. Since the NADA was ap-
proved before July 1, 1975, a summary
of the safety and effectiveness data
and information submitted in accord-
ance with § 514.11(e)(2)(i) (21 CFR
514.11(e)(2)(ii)) to support this appli-
cation is not required.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 512(i), 82
Stat, 347 (21 U.S.C. 360b(i))) and
under authority delegated to the Com-
missioner of Food and Drugs (21 CFR
5.1), part 520 is amended by adding
new § 520.2200c to read as follows:
§ 520.2200c Sulfachlorpyrldazine tablets.

(a) Specifications. Sulfachlor- pyri-
dazine tablets contain 250 milligrams
of sulfachlorpyridazine per tablet.

(b) Sponsor. See No. 000003 in
§ 510.600(c) of this chapter.

(c) Conditions of use. (1) The drug is
used in dogs as a broad spectrum anti-
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bacterial agent to aid in the treatment
of infectious tracheobronchitis and in-
fections caused by E. col. It can also
be used in the treatment of infections
caused by other gram-positive and
grami-negative organisms that are sus-
ceptible to sulfonamide therapy.

(2) It is administered orally at a
dosage level of 500 mi1ligrams per 10
to 15 pounds of body weight daily, in
two or three divided doses.

(3) The administration of the drug
should be discontinued if a response is
not noted within 7 to 10 days.

(4) Federal law restricts this drug to
use by or on the order of a licensed
veterinarian.

Effective date. This regulation Is ef-
fective August 18, 1978.
(Sec. 512(1). 82 Stat. 347 (21 U.S.C. 360ba))

Dated:.August 11, 1978.
LESTER IAL CRAWFORD,

Director, Bureau of
Veterinary Medicine.

EM Doc. 78-23157 Fled 8-17-78; 8:45 am]

[4510-27]

Title 29-Labor

CHAPTER V-WAGE AND HOUR
-DIVISION, DEPARTMENT OF LABOR

PART 575-WAIVER OF CHILD
LABOR PROVISIONS FOR -AGRI-
CULTURAL EMPLOYMENT OF "10-
AND- 11-YEAR-OLD MINORS IN
HAND HARVESTING OF'SHORT
SEASON-CROPS

Provisions Governing Application f6r
and Granfing of a Waiver; Restric-
tions on Use of Pesticides and
Other Chemicals

AGENCY: Wage and Hour Division,
Labor.
ACTION: Final riules.

SUMAMARY: Current regulations pre-
clude issuance of waivers permitting
employment of 10- and 11-year-old
minors if pesticides or other chemicals
have been applied to the fields in
which such minors would work. This
document establishes the minimum
preharvest intervals for the use of cer-
tain pesticides and other chemicals
which would not have an adverse
effect on the health or well-being of
minors employed under a waiver
granted under this part. The issuance
of such waivers will pernit an in-
creased number of 10- and U1-year-old
minors to work in the hand-harvesting
of crops, and thus effectuate congres-
sional intent in enacting the recent
amendment to the Fair Labor Stand-
ards Act.

EFFECTIVE DATE: These regula-
tions shall be effective on August 18,
1978.
FOR FURTHER INFORMATION
CONTACT:.

Lucille C. Pinkett, Chief, Branch of
Child Labor, Room S3022. New De-
partment of Labor Building, 200
Constitution Avenue NW., Washing-
ton, D.C. 20210, 202-523-8412.

SUPPLEMENTARY INFORMATION:
Paragraph (d) of § 575.5 of part 575,
title 29. provides that an applicant for
a waiver to permit employment of 10-
and 11-year-old minors In hand-har-
vesting of short season crops will
either have to submit a statement that
no pesticides or other chemicals were
used on the crop to be harvested or
submit data which upon study by the
Secretary or the Secretary's designee
establishes safb reentry times for 10-
and 1l-year-olds. If such data, or addi-
tional studies conducted by the Secre-
tary or the Secretary's designee, estab-
lish safe reentry standards for 10- and
11-year-olds, this section will be
amended to include such standards
and the applicant will then need only
Identify the type and level of pesti-
cides or chemicals used and the date
of last application of same prior to
harvest.

This document sets forth safe
reentry times following the use of cer-
tain pesticides and other chemicals.
which'the Secretary has determined
would not have an adverse effect on
the health or well-being of 10- and 11-
year-old minors. This determination
has been made as a result of studies
caused to'be conducted by the Secre-

* tary. In order to be effective during
this year's short season crop harvest,
it is necessary that these standards be
made effective immediately.- I. there-
fore, find it to be contrary to the
public interest to delay Issuance in
final form of these amendments pend-
ing publication of a proposal for com-
ment. For the same reason this
amendment shall be effective upon
publication.

These regulations have been devel-
oped under the direction and control
of Donald Elisburg, Assistant Secre-
tary for Employment Standards, New
Department of Labor Building, 200
Constitution Avenue NW., Washing-
ton, D.C. 20210.

Accordingly, paragraph (d) of § 575.5
of part 575, title 29 of the Code of Fed-
eral Regulations is revised as follows:

§ 575.5 Supportlng data to accompany ap-
plication.

(d)(1) The "level and type of pesti-
cidds and other chemicals used would
not have an adverse effect on the

health or well-being of' minors em-
ployed under the waiver. The safe
reentry standards established by the
Environmental Protection Agency,
and followed by other Federal and
State agencies, were established for
adult workers and have not been
shown to be safe for 10- and 11-year-
olds. Therefore, the applicant, In order
ta satisfy this condition, will either
have to submit a statement that no
pesticides or other chemicals were
used on the crop to be harvested or
submit data which upon study by the
Secretary or the Secretary's designee
establishes safe reentry times for 10-
and 11-year-olds. If such data, or addi-
tional studies conducted by the Secre-
tary or the Secretary's designee, estab-
lish safe reentry standards for 10- and
11-year-olds, this section will be
amended to include such standards
and the applicant will then need only
Identify the type and level of pesti-
cides or chemicals used and the date
of last application of same prior to
harvest,

(2) On the basis of studies conducted
at the direction of the Secretary it has
been determined that in harvesting
strawberries the following pesticides
or other chemicals would not have an
adverse effect on the health or well-
being of 10- and li-year-old hand-har-
vesters If applied at not less than the
indicated preharvest intervals:.

Prneanv3tnferrri
lonG- and 1-zea-

Pestidde: otis (a
Benomyl (Benlate) ...... 2
Dlcofollcelthane)_... ._ - 4
E anmulfn (Thlodan)___ -____ 10
Demetoa-rnethyl (=meta-Syt=xR) 23
Demetan (Systox) 42
Captan 3
Carbaryl (sevwi 7
DvAznan 10

(3) On the basis of studies conducted
at the direction of the Secretary it has
been determined that in harvesting
potatoes the following pesticides or
other chemicals would not have an ad-
verse effect on the health or well-
being of 10- and 11-year-old hand-har-
vesters If applied at not less than the
indicated preharvest intervals:

Preharrmt inrrLa
fonG-L and 11-year-

Pesldde olt (d.sa.3)
Aidlcazb (Tenlk) . .. . 100
D-ulfotoan (D! Syon) 90
Carbofuran Furadan)_... .. 2

Demeton (Sytox) 42
Carbaryi (sedn)_.. . .. 5
Demeton-methyl (Beta-Systox R) 14
Monitor 23
Mcthomyl {Lana-L)____ 23
Captafol (Dfolatan)_....... 2
Chlrthalonfl Brao)... . 2
Trlph ulyUn hydroxide (Dutr)- 16 and 266
'For aerill and gro=nd appllcatlon.

or frryzptlon app icUa
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PREHARVEST INTERVALS FOR POTATOES

Preharvest interval
for 10- and 11-year-

Pesticide: olds (days)
EPTC (Eptam) ..... .... 90
Alachlor (Lasso) .................................... 45
Linuron (Lorax) .......................... 45
Metribuzin (Sencor) ................... 45
Dalapon ...................... ............ 45

Signed at Washington, D.C. this
16th day of August 1978.

DONALD ELISBURG,
Assistant Secretary.

[FR Doc. 78-23345 Filed 8-17-78; 8:45 am]

[4510-261

CHAPTER XVII-OCCUPATIONAL
SAFETY AND HEALTH ADMINIS-
TRATION, DEPARTMENT OF LABOR

PART '1952-APPROVED STATE
PLANS FOR ENFORCEMENT OF
STATE STANDARDS

Approval of Supplement to Oregon
Plan

AGENCY: Occupational Safety and
Health Administration, t.S. Depart-
ment of Labor.
ACTION: Final rule.
SUMMARY: This document gives
notice of the approval of a State initi-
ated plan change reflecting the Or-
egon's lack of authority to regulate ac-
tivities of the Confederate Tribes of
the Warm Springs Indian Reservation
and provides for Federal OSHA regu-
lation of employment and places of
employment on the reservation.
EFFECTIVE: August 18, 1978.
FOR FURTHER INFORMATION
CONTACT.

Daniel C. Hoeschen, Project Officer,
Office of State Programs, Occupa-
tional Safety and Health Adminis-
tration, U.S. Department of Labor,
200 Constitution Avenue IXW.,
Washington, D.C. 20210, 202-653-
5377.

SUPPLEMENTARY INFORMATION:

BACKGROUND

Part 1953 of title 29, Code of Federal
Regulations, prescribes procedures
under section 18 of the Occupational
Safety and Health Act of 1970 (29
U.S.C. 667) (hereinafter called the act)
for review of changes and progress in
the development and implementation
of State plans which have been ap-
proved in accordance with section
18(c) of the act and part 1902 of this
chapter. On December 28, 1972, a
notice was published in the FEmER
REGISTER (37 FR 28628) of the approv-

al of the Oregon plan and of the adop-
tion of subpart D of part 1952 contain-
ing the decision.

On July 16, 1976, Oregon submitted
a State-initiated plan change. The
plan change covered by this notice is
described below:

DESCRPTION OF SUPPMME

In accordance with 29 CFR 1953.41,
the State of Oregon has submitted a
State-initiated plan change which ex-
cepts wholly owned tribal entities op-
erating exclusively within the confines
of the Warm Springs Indian Reserva-
tion from coverage under the State
plan. The attorney general of the
State of Oregon advises that the State
does'not have authority to enforce oc-
cupational safety and health sthnd-
ards against tribal entities operating
on the Warm Springs Indian Reserva-
tion. Therefore, the State has submit-
ted a plan change amending item IIIL
B on page 5 of the plan to read:

This State plan, and the safety and health
code developed in relation to It, apply to all
employers and employees except wholly
owned tribal entities operating exclusively
within the confines of the Warm Springs
Indian Reservation, those engaged in mari-
time and longshoring activities, and State
agencies acting under section 274 of the
Atomic Energy Act of 1954 as amended (42
U.S.C. 2021), which exercise statutory au-
thority to prescribe or enforce standards or
regulations affecting their own occupational
safety or health. (See ORS 654.025 (1) and
(7), appendix B.)

LOCATiO N oF TE PLAN AND xIs SuP-
PLEMENTS FOR INSPECTION AND COPV-
ING

A copy of the plan and its supple-
ments may be Inspected and copied
during normal business hours at the
following locations: Technical Data
Center, Occupational Safety and
Health Administration, Room S-6212,
200 Constitution Avenue NW., Wash-
ington, D.C. 20210; Office of the Re-
gional Adminstrator, Occuptional
Safety and Health Adminstration,
Room 6048, Federal Office Building,
909 First Avenue, Seattle, Wash.
98174; Workmen's Compensation
Board, Labor and Industries Building,
Room 204, Salem, Oreg. 97310.

PUBLIC PARTICIPATION

Under § 1953.2(c) of this chapter, the
Assistant Secretary of Labor for Occu-
pational Safety and Health (herein-
after called the Assistant Secretary)
may prescribe alternative procedures
to expedite the review process or for
any other cause which may be consist-
ent with applicable law. The Assistant
Secretary finds good cause exists for
not publishing the plan change as a
proposed change for the following
reason: The change was adopted to re-
flect the requirements of State and

Federal law and further participation
and notice would be unnecessary.

DECISION

After careful consideration, good
cause is found for accepting this State
exclusion of coverage under its plan.
The Oregon plan change described
above is hereby approved under sub-
part E of part 1953 of this chapter. In
accordance with § 1902.2(c) of this
chapter, Federal standards and en-
forcement provisions in the act apply
to the operations of the Confederated
Tribes of the Warm Springs Indian
Reservation. To avoid duplication and
confusion of adminstration in a specif-
ic limited geographic area, the Federal
standards and enforcement authority
will be exercised over all employments
and places of employment on the
Warm Springs Indian Reservation.
This decision incorporates the require-
ments of the act and Implementing
regulations applicable to State plans
generally.

Accordingly, § 1952.107 of subpart D
of part 1952 of this chapter Is hereby
amended by inserting the following at
the end of the first sentence:

The U.S. Department of Labor authority
Will also continue to be exercised vith
regard to employments and places of em-
ployment on the Warm Springs Indian Rms-
ervation.-
(See. 18, Pub. L. 91-596, 84 Stat, 1003 (29
U.S.C. 667).)

Signed at Washington, D.C., this
11th day of August 1978.

EULA BINGHAM,
Assistant Secretary of Labor.

[FR Doe. 78-23232 Flled 8-17-78; 8:45 am]

[6560-01]
- Title 40-Protection of Environment

CHAPTER I-ENVIRONMENTAL
PROTECTION AGENCY

SUCCHAPTER C-AIR PROGRAMS

[FRL 951-1]

PART 52-APPROVAL AND PROMUL.
GATION OF IMPLEMENTATION
PLANS

California Plan Revision: Stanlslaus
County Air Pollution Control District

AGENCY: Environmental Protection
Agency.
ACTION: Final rulemaking.
SUMMARY: The Environmental Pro-
tection Agency (EPA) takes final
action to approve and, where appropri-
ate, disapprove or take no action on
changes to the Stanislaus County Air
Pollution Control District (APCD)
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portion of the California State imple-
mentation plan (SIP) submitted by
the Governor's designee. The intended
effect of this action is to update rules
and regulations and to correct certain
deficiencies in the SIP.
EFFECTIVE DATE: September 18,
1978.
FOR FURTHER INFORMATION
CONTACT'.

Allyn M Davis, Director, Air and
Hazardous Materials Division, Envi-.
ronmental Protection Agency, 215
Fremont Street, San Francisco,
Calif. 94105, Attention: Wayne A.
Blackard, 415-556-7882.

SUPPLEMENTARY INFORMATION:
On April 19, 1978 EPA published a
notice of proposed rulemaking for re-
visions to the Stanislaus County
APCD's rules and regulations submit-
ted-on November 4, 1977, by the Cali-
fornia Air Resources Board for inclu-
sion in the California SIP.

The changes contained in the above
submittal that are acted upon by this
notice include the following.

(a) Establishes sources and pollut-
ants to be monitored and requirements
for submission of data, .

(b) Establishes requirements for.
making public records available,

(c) Amends the rule concerning
transfer of gasoline into vehicle fuel
tanks.

The notice of proposed rulemaking
for this submittal was published on
April 19, 1978 (43 FR 16516). No com-
ments were received during the public
comment period.

Under section 110 of the Clean Air
Act, as amended, and 40 CER Part 51,
the Administrator is required to ap-
prove or disapprove -regulations sub-
mitted as SIP revisions.

It is the purpose of this notice to ap-
prove all changes contained in the No-
vember 4, 1977 submittal with the ex-
ception of those. rules not being acted
upon and rule 411.1 being disapproved
as discussed below. These rules have
been evaluated in acdordance with 40
CFR Part 51.

No action is being taken on rule 103,
confidential information, and the
rules concerning emergency episodes,
and new source performance stand-
ards. These rules will be addressed in
separate FEDERAL REGIsTER notices.

Rule 411.1, Gasoline Transfer into
Vehicle Fuel Tanks, is disapproved be-
cause it relaxes the control of pollu-
tion emissions without any accompa-
nying analysis demonstrating that the
relaxation will not interfere with the
attainment and maintenance of the
national ambient air quality stand-
ards.

Rule 108, Stack Monitoring, is ap-
proved since it partially satisfies the
requirements of 40 CFR part 51.19(e).
However, since the rule does not satis-

RULES AND REGULATIONS

fy all the requirements, the plan Is dis-
approved in part under 40 CFR 52.234.

The California Air Resources Board
has certified that the public hearing
requirements of 40 CFR 51.4 have
been satisfied.
(Secs. 110 and 301(a), Clean Air Act as
amended (42 U.S.C. §§ 7410 and 7601(a)).)

Dated: August 15, 1978.
DouGLAS A. CosTn,

Administrator.
Subpart F of part 52 of chapter 1,

title 40, of the Code of Federal Regu-
lations Is amended as follows:

Subpart F-California

1. Section 52.220 is amended by
adding paragraph (c)(42)(iv) as fol-
lows:

§ 52.220 Identification of plan.

*C) * a *

(c)
(42)
(iv) Stanislaus County APCD.
(A) New or amended rules 103.1. 108,

411.1.

• a a a aS

2. Section 52.234 Is amended by
adding paragraph (e)(2)(lll) as follows:

§ 52.234 Sou

(e) a a a
(2) * a a

(ll) Stani

3. Sectio
adding para

§ 52.269 Con
oxidants
monoxid

(b) a a a
Ci) a a a

(III) Stani
(A) Rule

her 4, 1977,
submitted o
effect.

DIR Doc. 78
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[6560-o1]

EFRL 937-1]

PART 52-APPROVAL AND PROMUL-
GATION OF IMPLEMENTATION
PLANS

California Plan Revision: Trinity
County Air Pollution, Control Dis-
trict (APCD)

AGENCY: U.S. Environmental Protec-
tion Agency.
ACTION: Final rulemaking.
SUMMARY: The Environmental Pro-
tection Agency (EPA) takes ffiial
action to approve and, where appropri-
ate, disapprove or take no action on
changes to the Trinity County APCD
portion of the California State imple-
mentation plan (SIP) submitted by
the Governor's designee. The intended
effect of this action is to update rules
and regulations and to correct certain
deficiencies in the SIP.
EFFECTIVE DATE: September 18,
1978.
FOR FURTHER INFORMATION
CONTACIT.

Allyn M. Davis, Director, Air and
Hazardous Materials Division, Envi-
ronmental Protection Agency, 215
Fremont Street, 'San Francisco,
Calif. 94105, Attention: Wayne A.
Blackard, 415-556-0217.

SUPPLEMENTARY INFORMATION:
irce surveillance. On June 14, 1977 (42 PR 30398) and

July 25, 1977 (42 FR 37829). EPA pub-
a a a * lished notices of proposed rulemaking

for revisions to the Trinity County Air
Pollution Control District's rules and
regulations submitted on July 25,

slaus County APCD. 1973: October 23, 1974; July 22, 1975;
and November 10, 1976. Since the No-

a a a * vember 10, 1976 submittal represents
the most recent complete set of rules

n 52.269 is amended by and regulations for the District, only
graph (b)(1)(l1) as follows: It will be addressed in this notice.

The rules contained in the Novem-
ntrol strategy: photochemical ber 10, 1976 submittal comprise a com-

(hydrocarbons) and carbon plete revision of the Trinity County
e. APCD's rules and regulations and are

Identical for four of the five APCD's
a a a a in the North Coast Air Basif. All rules

have been renumbered, and many
have been reworded or reorganized. In
addition to those changes, the most
significant changes to rules being

slaus County A . acted upon by this notice are as fol-
411.1, submitted on Novem- lows:
is disapproved. Rule 411.1 (a) Language changes are made to
n April 21, 1976 remains in conform with recodification of the

State Health and Safety Code and to
accommodate the uniform regulations
of the North Coast Air Basin.

(b) Procedures are added regarding
-23255 Filed 8-17-78; 8:45 am] public records and trade secrets.
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(c) Provisions are added regarding
severability, intent of the regulations,
and liberal construction.
(d) Monitoring requirements are

made more specific.
(e) Exceptions to the visible emis-

sions rule are added.
() Specific limits on particulates

from steam generating units and
Kraft recovery furnaces are estab-
lished.

(g) Measures to be taken to control
fugitive dust are added.

(h) Controls over incineration of
animal matter are added.
(i) Procedures for issuing orders for

abatement are updated and detailed.
WJ) Exemptions from open burning

prohibitions are added.
(k) Open burning policies are speci-

fied.
(1) Use classifications under which

open fires are allowed on "permissive-
burn" days are specified.
(m) Procedures for notifying the

public of "permissive-burn" and "no-
burn" days are specified.

(n) Reporting procedures, exceptions
to prohibition of burning on "no-
burn" days, and agencies that may
Issue burning permits are specified.
(o) Conditions under which waste

may be burned are specified, and an
exception to the rule on drying time is
provided.

(p) Penalties for violations of open
burning rules are established.

Lists of the rules being considered
by this action were published as part
of the notices of proposed rulemaking
on June 14, 1977 (42 FR 30398) and on
July 25, 1977 (42 FR-37829). The no-
tices of proposed rulemaking provided
30 days for public comment. No public
comments were received.

Under section 110 of the Clean Air
Act, as amended, and 40 CPR part 51,
the Administrator is required t6 ap-
prove or disapprove these regulations
as State implementation plan revi-
sions.

Rule 150, Public Records, provides
for the public availability of emission
data. This rule does not, however, re-
quire the correlation of emission data
with applicable emission limitations as"
required by 40 CPR 51.10(e). Rule 150
is approved since it partially satisfies
the requirements of § 51.10(e). Howev-
er, since the correlation requirement is
not met, paragraph (b)(4) of the feder-
ally promulgated regulation, 40 CFR
52.224 General Requirements, is re-
tained as applicable to the Trinity
County APCD.

Rule 240(d), Compliance Verifica-
tion, has been added to irovide addi-
tional source surveillance require-
ments. Except for paragraph (3),
which is not being acted upon, It is
being approved. Because rule 240(d)
meets the requirements of 40 CFR
51.19(a), the Trinity County APCD is

being rescinded from the requirements
of 40 CFR 52.234(d).

Rule 630, Decisions, is being. ap-
proved as a procedure for the granting
of variances. Each variance, however,
must satisfy the requirements of sec-
tion 110 of the Clean Air Act and 40
CFR part 51 in order to be approved
by EPA as a revision to the SIP. -

It is the purpose of this notice to ap-
prove all changes contained in the No-
vember 10, 1976 submittal and to in-
corporate them into the California
SIP, with the exception of the rules
discussed below.

EPA is disapproving rules 410(c)(2),
410(c)(7), and 420(e), and the follow-
ing portions of regulation 2, Open
Burning Procedures: general prohibi-
tions (all of page 1) (Open Burning
Procedures), paragraphs (e) and (f) of
article I (Scope and Policy), para-
graphs (f) and (g) of article V (Burn-
ing Permits and Reports), and para-
graph (f) of article VI (Burning Prepa-
ration and Restrictions).

Paragraph (c)(7) of rule 410, Visible
Emissions, would exempt from the
opacity limit of rule 410(a) "dust and
particulate matter released incident to
completing and cleaning out a geo-
thermal well and placing it in produc-
tion." This paragraph is disapproved
because no analysis bnas been submit-
ted to show that the exemption would
not interfere with the attainment/
maintenance of the NAAQS.

Rule 420(e) Waste Incineration,
would exempt the emission limit of
rule 420(a) single chamber inciner-
ators "used for the disposal of ap-
proved combustibles subject to permit
conditions specified by the control of-
ficer after a finding that such use is
compatible with the county solid
waste management program and will
not cause a violation of the control
strategy." This rule is disapproved be-
cause it relaxes emission control, pro-
vides an excessive amount of discre-
tion on the part of the control officer,
and as such could interfere with the
attainment/maintenance of the
NAAQS.

Paragraph (c)(2) of Rule 410, Visible
Emissions, would exempt from the
opacity limit of rule 410(a) "smoke
from fires set pursuant to Regulation
2 [Open Burning Procedures] of the
North Coast Air Basin." Several provi-
sions of regulation 2 are being disap-
proved for, the reasons given in the
four paragraphs immediately follow-
"ing. Rule 410(c)(2) is disapproved for
the same reasons.

The general prohibitions (all of page
1) of regulation 2 would permit the
burning of specified substances under
certain conditions. These general pro-
hibitions (all of page 1) are disap-
proved because certain controls have
been relaxed and no analysis has been
submitted to show that such burning

would not Interfere with the attain-
ment/maintenance of the NAAQS.

Paragraph (e) of article 1 of regula-
tion 2 would permit open outdoor fires
" ** * on those days for which satis-
factory meteorological burning condi-
tions and adequate area ventilation
are predicted to occur * * * ". This
provision is disapproved because It Is
too vague to be enforceable.

Paragraph (f) of article 1, paragraph
(g) of article V, and paragraph Cf) of
article VI, all of which are contained
in regulation 2, are disapproved be-
cause each would allow the granting of
exceptions from open burning rules if
"imminent and substantial economic
loss" Is threatened by denial of an ex-
Ception. Economic factors are an Im-
permissible basis upon which to grant
such an exception absent a showing
that all other requirements of § 110 of
the -Clean Air Act, as well as the
NAAQS, will be met.

Paragraph f) of article V of regula-
tIon 2 would allow, from January 1
until May 31, range Improvement or
forest management burning on "no-
burn" days, provided that more than
50 percent of the land has been "brush
treated." This paragraph is disap-
proved because no analysis has been
submitted to show that the allowance
would not interfere with the attain-
ment/maintenance of the NAAQS.

No action is being taken at this time
on rules concerning emergency epi-
sodes, non-criteria pollutants, new
source review, mandatory monitoring,
nuisance, sulfide emission standards,
organic gas emissions, malfunction,
and open burning (use classifications).
Of these rules, Rule 140, Emergency
Conditions; Chapter II, Permits
(except rule 240(d)); and Rule 540,
Equipment Breakdown, will be or have
been acted upon in separate FEDAL
REGISTER notices.

Rule 160, Ambient Air Quality
Standards (excluding paragraph (a),
which does not apply to the Trinity
County APCD) is being approved with
the exception of the non-criteria pol-
lutants, which are not appropriate for
inclusion in the SIP.

Paragraph (3) of Rule 240(d), Com-
pliance Verification, Is not being acted
upon because it relies upon Rule 540,
Equipment Breakdown, which has
been disapproved (43 FR 3275).

Rule 240(e), Mandatory Monitoring
Requirements, which concerns the re-
quirements of 40 CFR 51.19(e), has
been replaced by a more recent sub-
mittal. Therefore, EPA Is taking no
action on this rule.

Paragraphs (a) and (c) of Rule 400,
Public Nuisance, are not appropriate
for inclusion in the SIP because they
are not specifically directed at the at-
tainment or maintenance of the
NAAQS. Therefore, EPA is taking no
action on these paragraphs.
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Rule 450, Sulfide Emission Stand-
ards, is not appropriate for inclusion
in the SIP because it would regulate a
pollutant for which there is no
NAAQS. Therefore, EPA is taking no
action on this rule.

Use Classification 6 of Article I of
Regulation 2, Open Burning Proc-
dures, is not appropriate for inclusion
in the SIP because it expired on Janu-
ary 1, 1977. Therefore, EPA is taking
no action on this rule.

Paragraph (j) of Article VI of Regu-
lation 2, Open Burning Procedures, is
not being acted on as it refers to rise
classification 6 of article II.

Paragraph (a) of Rule 160,. Ambient
Air Quality Standards; paragraph (b)
of Rule 410, Visible Emissions; and
Rule 460, Organic Gas Emissions, al-
though included in the uniform-regu-
lations of the North Coase Air Basin,
do not apply to thd Trinity County
APCD. Therefore, EPA is taking no
action on these rules.

The State has submitted rules 490
and 492, and regulations 3 and 4, con-
cerning. New Source Performance-
Standards (NSPS) and National Emis-
sion Standards for Hazardous Air Pol-
lutants (NESHAPS). These rules and
regulations implement sections 111
and 112 of the Clean Air Act, and are
not appropriate for inclusion in the
SIP under section 110 of the Act.
Therefore, these regulations will be
neither approved nor disapproved by
EPA as part of an applicable imple-
mentation plan. NSPS and NESHAPS
regulations were, however, reviewed
under the appropriate provisions of
sections 111 and 112, and delegation of
authority to implement and enforce
the NSPS and NESHAPS standards
was made to the State of California,
on behalf- of the Trinity County
APCD, on August 18, 1975. The sDE-
AL Rmisma notice for this delegation
of authority was published on October
1, 1975 (40 FR 45179).

The California Air Resources Board
has certified that the public hearing
requirements of 40 CFR 51.4 have
been satisfied.
(Sees. 110 and 301(a), Clean Air Act, as
amended, 42 U.S.C. 7410 and 7601(a)).

Dated: August 15, 1978.
DouGLAs M Cos=x

Administrator.
Subpart Fof part 52 of chapter I,

title 40 of the Code of Federal Regula-
tions is amended as follows:

Subpart F-California

I. Section 52.220, paragraph
(cX35)(xvii)(C) is added as follows:

§ 52.220 Identification of plan.,

(C) * *

(35) *
(xvii) 

•

(C) New or amended rules 100. 110,
120, 130, 150, 160 (except 160(a) and
non-criteria pollutants), 190, 240(d)
except paragraph (3)). 300, 310, 320,
340, 400(b), 410(a), 410(c), 420. 430,
440, 470, 480, 482, 500, 510, 520, 600.
610, 620, 630, 640, and 650; and the fol-
lowing portions of regulation 2: gen-
eral prohibitions (all of page 1), arti-
cles I and IL paragraphs Al, A2, A3,
A4, 5, 7 and 8 of article II, articles IV
and V, paragraphs (a) to (I) of article
VI, and article VII.

2. Section 52.224. paragraph
(a)(2)(il)(C) is added as follows:

§ 52.224 General requirements.

(a)* a•

(2) *
(iil) * a a

(C) Trinity County APCD.

3. Section 52.234, paragraph (a)(1)(v)
Is added to read as follows.

§ 52.234 Source surveillance.
(a) a a a
(1) ***

(v) Trinity County APCD.

4. In section 52.273, paragraphs
(a)(4)(ii) and 03)(Il) are added as
follows:

§ 52.273 Open burning.
(a) a a a
(4) * *" a
(Ill) Trinity County APCD.
(A) Rule 410(c)(2) and the following

portions of regulation 2: general prohi-
bitions (all of page 1), paragraph (f) of
article I, paragraphs (f) and (g) of arti-
cle V, and paragraph (f of article VI,
submitted on November 10, 1976.

(b)
(3)
(III
(A

ulati
1976

5.
(b)(3
§ 52.2

(b)
(3)

(Ill) Trinity County APCD.
(A) Rules 410(c)(7) and 420(e), Waste

Incinerati o submitted on November
10, 1976.

[FR Doc. 78-23257 Filed 8-17-7; 8:45 am3

[6560-01]

[FRL 939-61

PART 52-APPROVAL AND PROMUL-
GATION OF IMPLEMENTATION
PLANS

Dedesignation of the Shreveport
AQMA

AGENCY: Environmental Protection
Agency (EPA).
ACTION. Final rule

SUMMARY: This action approves the
dedesignation of the Shreveport, I.,
area as an air quality maintenance
area (AQMA) for particulate matter.
Results of an air quality maintenbnce
analysis showed that standards could
be maintained over a 20-year period
through control of stationary sources
of particulate matter, and that expect-
ed growth will not significantly affect
air quality. Consequently, the State
requested EPA to dedesignate the
area. Dedesignatlon of the Shreveport
AQMA will not interfere with attain-
ment and maintenance of the national
air quality standards for particulate
matter.

DATES: This rulemaking is effective
on August 18, 1978.
FOR FURTHER INFORMATION
CONTACT.

Anita B. Turpin, Environmental Pro-
tection Agency, Region V, Air Pro-
gram Branch, 1201 Elm Street,
Dallas, Tex. 75270, 214-767-2742.,

SUPPIMENARY INFORMATION:
un Duecember 9, 1 7, after anequate

a , a , a notice and public hearing, the Gover-
nor of Louisiana submitted a revision

a a a to the State implementation plan
Triit C(SIP) to dedesignate the Shreveport

Trinity CountyAPCD. area as an AQMA for particulate
Paragraph (e) of article I of reg- matter. After review of the revision,

on 2, submitted on November 10, EPA published a proposed approval of
the dedesignation in the FEDALx REG-
SzRa on April 18, 1978 (43 FR 16351).• * * * interested persons were invited to

Section 52.275. paragraph comment on this proposed approval
)(ii) is added as follows: prior to May 18, 1978. No comments

were received.
75 Particulate matter control Results of the air quality mainte-

nance analysis, which supported the
dedesignation, were discussed in the

a a * proposed approval. This discussion will
, *not be repeated In this rulemaking.
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CURRENT ACTION

No comments on, or-objections to
the proposed approval were received,
and no new information which would
conflict with an approval has been re-
ceived. Therefore, this action ap-
proves, as proposed, the dedesignation
of the Shreveport AQMA for particu-
late matter.

This rulemaking is issued under the
authority of section 110(a) of the
Clean Air Act,' as amended, 42 U.S.C.
7410-(a).

Dated: August 15, 1978.
DOUGLAS M. CosTLE,

Administrator.

Part 52 of chapter 1, title 40 of the
Code of Federal Regulations is amend-
ed as follows:

Subpart T-Louisana

1. In § 52.970, paragraph (c) is
amended by adding a new paragraph
(9) as follows:

§ 52.970 Identification of plan.

* , * * *

(c)* * *'

(9) A proposed dedesignation of the
Shreveport area as an AQMA for par-
ticulate matter was submitted by the
Governor on December 9, 1977.

§ 52.985 (Reserved].
2. Section 52.985 is revoked and re-

served.

[FR Doc. 78-23256 Filed 8-17-78; 8:45 am]

[1505-01]

SUBCHAPTER D-WATER PROGRAM

[FRL 916-1]

PART 118-DETERMINATIONS OF
HARMFUL QUANTITIES FOR HAZ-
ARDOUS SUBSTANCES

Final Rulemaking; Correction

Corrections

In FR Doc. 78-17767 appearing at
page 27533 in the issue for Monday,
June 26, 1978, make the following cor-
rections: I

1. On page 27534, first column, the
insertions for page 10492 FR should be
printed as set forth below.

First column: "Page 10492 FR, first
column, delete body of table and
insert:
A . LC50<1mg/1 ............................. 1.0(0.454)
B . 1ng/1 .LC50<10 rg/1 .............. 10(4.54)
C ....... 10mg/1.LC50<100 mg/I .......... 100(45.4)
D ....... 100 mg/1kLC50 500 mg/1 . 500(227)".
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Second column: "Page 10492 FR,
second column, delete body of table
and insert:
X . ,C5)<0.1 mg/1 ........................... 1.0(0.454)
A. 0.1 mg/ILC50<1 mg/1 ............. 10(4.54)
B .1 mg/1 LC50<10 mg/i .............. 100(45.4)
C...... 10 mg/1hLC50<100 rng/1 .......... 1000(454)
D . 100 mg/1-LC50V500 mg/1 . 5000(2270)".

[1505-011-

[FRL 916-8]

PART' 119-DETERMINATION OF
UNITS OF MEASUREMENT AND
RATES OF PENALTY FOR HAZARD-
OUS SUBSTANCES

Final Rule; Correction
Correction

In FR Doc. 78-17769 appearing at
page 27534 in the issue for Monday,
June 26, 1978, in the second column,
the insertion for page 10496 FR
should be printed as set forth below.

Page 10496 FR, third column, delete
body of table and insert:
X. 1(0.454) . LC50<0.1 mg/1
A.:::::: 10(4.54). 0.1 mg/1_LC50< mg/1
B . 100(45.4) .1 mg/l,-LC50<10 mg/i
C . 1000(454).... 10 mg/lLLC50<100 mg/i
D ....... 5000(2270).. 100 mg/L.LC50 500 mg/L-

[6560-01]
SUBCHAPTER E-PESTICIDE PROGRAMS

[FRL 949-8; PP 8E2017/RI63]

PART 180-TOLERANCES AND EX-
EMPTIONS FROM TOLERANCES
FOR PESTICIDE CHEMICALS IN OR
ON RAW AGRICULTURAL COM-
MODITIES

OP-Diethyl O-(2-Isopropyl-6-
Methyl-4-Pyrimidinyl) Phosphor-
othioate

AGENCY: Office of Pesticide Pro-
grams, Environmental Protection
Agency (EPA).
ACTION: Final rule.
SUMMARY: This rule establishes to-
lerances for residues of the insecticide

-0. O-diethyl O-(2-isopropyl-6-methyl-4-
pyrimidinyl) phosphorothioate on
birdsfoot trefoil and birdsfoot trefoil
hay. The amendment to the regula-
tions was requested by the Interre-
gional Research Project No. 4. This
rule establishes maximum permissible
levels for residues of the insecticide on
birdsfoot trefoil and birdsfoot trefoil
hay.
EFFECTIVE DATE: Effective on
August 18, 1978.

FOR FURTHER INFORMATION
CONTACT:

Mrs. Patricia Critchlow, Registration
Division (TS-767), Office of Pesticide
Programs, EPA, 401 M Street SW.,
Washington, D.C. 20460, 202-426-
2516.

SUPPLEMENTARY INFORMATION:
On June 15, 1978, the EPA published a
notice of proposed rulemaking In the
FEDERAL REGISTER (43 FR 25837) In re.
sponse to a pesticide petition (pp
8E2017) submitted to the Agency by
the Interregional Research Project
No. 4, New Jersey State Agricultural
Experiment Station, P.O. Box 231,
Rutgers University, New Brunswick,
N.J. 08903. on behalf of the IR-4
Technical Committee and the Agricul-
tural Experiment Station of New
York. This petition proposed that 40
CFR 180.153 be amended by the estab-
lishment of tolerances for residues of
the insecticide O.O-diethyl 0-(2.iso-
propyl-6-methyl-4-pyrImldlnyl) phos-
phorothloate In or on the raw agricul-
tural commodities birdsfoot trefoil at
40 parts per million (ppm) and birds-
foot trefoil hay at 10 pPm. No com-
ments or requests for referral to an
advisory committee were received in
respone to this notice of proposed
rulemaking.

It has been concluded, therefore,
that the proposed amendment to 40
CFR 180.153 should be adopted with.
out change, and it has been deter-
mined that this regulation will protect
the public health.

Any person adversely affected by
this regulation may, on or before Sep-
tember 18, 1978, file written objections
with the Hearing Clerk, EPA, Room
M-3708, 401 M Street SW., Washing-
ton, D.C. 20460. Such objections
should be submitted In quintuplicate
and specify the provisions of the regu-
lation deemed to be objectionable and
the grounds for the objections. If a
hearing Is requested, the objections
must state the Issues for the hearing.
A hearing will be granted if the objec-
tions are supported by the grounds le-
gally sufficient to justify the relief
sought.

Effective on August 18, 1978, part
180, subpart C, § 180.153 Is amended by
alphabetically inserting tolerances in
the table on birdsfoot trefoil at 40
ppm and birdsfoot trefoil hay at 10
ppm as set forth below.

Dated: August 11, 1978.
DOUGLAs D, CAMPT,

Acting Deputy Assistant Admin-
istrator for Pesticide Pro.
grams.

(See. 408(e) of the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 346a(e)).)

Part 180, Subpart C, § 180.153 is
amended by alphabetically inserting
the tolerances of 40 ppm on birdsfoot
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Exemptions from Requirement of a
Tolerance for Certain Inert Ingredi-
ents in Pesticide Formulations

AGENCY: Office of Pesticide Pro-
grams, Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMAIMARY: This rule establishes an
exemption from the requirement of a
tolerance for certain additional inert
(or occasionally active) ingredients.
The exemption requests were submit-
ted by various firms. This amendment
to the regulations will permit the use
of additional inert (or -occasionally
active)ingredients in pesticide formu-
lations.

EFFECTIVE DATE, Effective on
August 18, 1978.

FOR MTHER INFORMATION
CONTACT'

Mr David L. Ritter, Toxicology
Branch, Registration Division (TS-
767). Office of Pesticide Programs,
EPA,- 401 M Street SW., Washing-
ton, D.C., 202-426-2680.

SUPPLEMENTARY INFORMATION:
On June 14, 1978, the EPA published a
motice of proposed rulemaking in the
FEDERAL REGisTE (43 FR 25697) to
amend 40 CFR 180.1001 by exempting
certain pesticide chemicals which are
additional inert (or occasionally

RULES AND REGULATIONS

0il and 10 ppm on birdsfoot trefoil active) ingredients In pesticide formu-
in the table to read as follows: lations from tolerance requirements

under provisions of section 408(e) of
.153 OO-Diethyl O-(1-isopropyl.6- the Federal Food Drug, and Cosmetic
nethyl-4-pyrimidinyl) phosphoroth- Act. No comments or requests for re-
oate; tolerances or residues. fel~al to an advisory committee were

received by the Agency with regard to
* * * * * this notice. It has been concluded that

e the amendment will protect the publicmeaty: .Parserzt n health and, therefore, that the amend-
ment to the regulations should be
adopted as proposed.

oot trefoil_________________ 40 Any person adversely affected by
toottrefol, hay . 10 this regulation may, on or before Sep-

tember 18. 1978. file written objections
* * * " * * with the Hearing Clerk, EPA, Room

M-3708, 401 M Street SW., Washing-De. 78-23145 Filed 8-17-78; 8:45 am] ton, D.C. 20460. Such objections
should be submitted in quintuplicate
and specify the provisions of the regu-
lation deemed to be objectionable and

EFRL 950-1; OPP-300015A 'the grounds for the objections. If a
hearing is requested, the objections
must state the issues for the hearing.'180-TOLERANCES AND EX- A hearing will be granted if the obJec-

APTIONS FROM TOLERANCES tions are supported by the grounds le-
DR PESTICIDE CHEMICALS IN OR gally sufficient to Justify the relief
N RAW AGRICULTURAL COM- sought.Effective on August 18, 1978, part

§ 180.1001 Exemptions from the requirement ofa tolerance.

(C) * * *

Inert Ingredients I Use

Calcium I*TochIoZite. SanItkdnz-and bleachoinagent.

Silicon doxide, fumed.
amorphous.

P0 -3 citrOL antfcaktn8 and carrier
azent.

EFR Doc. 78-23146 Filed 8-17-78; 8:45 am]

[656"-1]
EFRL 948-3; OPP-280003A]

PART 180-TOLERANCES AND EX-
EMPTIONS FROM TOLERANCES
FOR PESTICIDE CHEMICALS IN OR
ON RAW AGRICULTURAL COM-
MODITIES

Dioxathion; Codex Tolerances

AGENCY: Office of Pesticide Pro-
grams, Environmental Protection
Agency (EPA).
ACTION: Final rule.
SUNMARY: This rule changes certain
tolerance levels. The change was pro-
posed by the EPA. This amendment to
the regulations conforms dioxathlon
tolerances to those of the Codex All-
mentarlus Commission.

EFFECTIVE DATE: Effective on
August 18, 1978.
FOR FURTHER INFORMATION
CONTACT:.

Mr. Timothy Gardner, Product Man-
ager (PM) 15, Reilstratlon Division
(TS-767). Office of Pesticide Pro-
grams, EPA 202-426-9425.

SUPPLEMENTARY INFORMATION:
On June 27,'1978, the EPA published a
notice of proposed rulemaking in the
FEDERAL RoGzsTmt (43 FR 27866) on
the initiative 6f the Agency that 40
CFR 180.171 be amended by the estab-
lishment of tolerances to conform
with the Codex AlImentarius Commis-
sion's tolerances for residues of the in-
secticide dioxathion (2,3-p-dloxane-
dithiol-S,S-bis(O,O-dlethylphosphoro-
dithloate) in or on the raw agricultur-
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180. subpart D, §1801001 is amended
as set forth below.

Dated: August 11, 1978.
DouGLAS D. CAawr,

Acting Deputy Assistant Admin-
istrator for Pesicide, Pro-
grams.

(Sec. 409(e) of the Federal Food, Drug. and
Cosnetlc Act (21 U.S.C. 346a(e)).)

Part 180. Subpart D, §180.1001 is
amended by revising the item "Silica,
hydrated sillca" in paragraph (c) to
read "Silica, hydrated" and by alpha-
betically Inserting new items in the
tables In section 180.1001(c) and (d) to
read as follows:

1. Section 180.1001 Is amended as fol-
lows:

§ 180.1001 [Amended]
sectlon 180.1001(c) is amended in the

table by revising the words "Silica, hy-
drated silica" to read "Silica, hydrat-
ed."

2. Section 180.1001 Cc) and (d) is
amended by alphabetically Inserting
the following new Items in the tables:

[656

PAR

C
Oa

MF
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al commodities apples, pears, and
quinces at 5 parts per million (ppm);
grapefruit, lemons, limes, oranges, and
tangerines 3 ppm; and grapes at 2
ppm. No comments or requests for re-
ferral to an advisory committee were
received in response to this notice of
proposed rulemaking. It has been con-
cluded, therefore, that the proposed
amendment to 40 CFR 180.171 be
adopted without change and it has
been determined that this regulation
will protect the public health.

Any person adversely affected by
this regulation may, on or before Sep-
tember 18, 1978, file written objections
with the Hearing Clerk, EPA, Rm. M-
3708, 401 M Street SW., Washington,
D.C. 20460. Such objections should be
submitted in quintuplicate and specify
the provisions of the regulation
deemed to be objectionable and the
grounds for the objections. If a hear-
ing is requested, the objections must
state the issues for the hearing. A
hearing will be granted If the objec-
tions are supported by the grounds le-
gally sufficient to justify the relief
sought.

Effective on August 18, 1978, part
180, subpart C, is amended as set forth
below.

Dated: August 10, 1978.

DOUGLAS D. CAISPT,
Acting Deputy Assistant Admin-

istrator for Pesticide Pro-
grams.

(Sec. 408(e) of the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 346a(e).)

Part 180, subpart C, § 180.171 is re-
vised by editorially reformatting the
section into an alphabetized columnar
listing and revising the tolerances of
4.9 ppm, 2.8 ppm, and 2.1 ppm to read
as follows:

§ 180.171 Dioxathion; tolerances for resi-
dues.

Tolerances are established for resi-
dues of dioxathion (2,3-p-dioxanedith-
iol-S,S-bis(O, O-diethylphosphorodithi-
oate)) incurred from the use of the in-
secticide composed of a mixture of ap-
proximately 70 percent of the cis ,nd
trans isomers of 2,3-p-dioxanedithiol-

,S-bLs(O,.-diethylphosphorodith-
Jeate) and approximately 30 percent of
related compounds in or on the follow-
ing raw agricultural commodities:

Parts per
Commodity:. mlion

Apples ............................. 5
Cattle, fat of meat ........................ ..
Goats, fat of meat ........................ 1
Grapefruit .......... ............................ 3
Grapes .................................. 2
Hogs, fat of meat .............................. 1
Horses, fat of meat ...................... . 1
Lemons ................................................ 3
Limes ...................................................... 3
Mdilk ......................................... 0
Oranges ........................... 3
Pears ................................................... 5
Quinces .............. ....... 5
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Parts per
Commodity:. mfUion

Sheep, fat of meat ............................ 1
Stone fruits ......................................... 0.14(N)
Tangerines . ... ... ...... 3
w aluts .......................... ..................... 0.14(N)

EFR Doc, 78-23147 Filed 8-1"/-78; 8:45 am]

[4110-831

Title 42-Public Health

CHAPTER I-PUBLIC HEALTH SERV-
ICE, DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE

PART 57-GRANTS FOR CONSTRUC-
TION OF TEACHING FACILITIES,
EDUCATIONAL IMPROVEMENTS,
SCHOLARSHIPS, AND STUDENT
LOANS

Grants for Training U.S. Citizen
Foreign Medical Students

AGENCY: Public Health Service,
HEW.
ACTION: Final regulations.

SUMVIARY: These regulations I set
forth requirements for grants to plan,
develop, and operate training pro-
grams for U.S. citizens who attended
foreign medical schools before Octo-
ber 12, 1976.
EFFECTIVE DATE: August 18, 1978.
FOR FURTHER INFORMATION
CONTACT:

Daniel N. Masica, M.D., Deputy Di-
rector, Division of Medicine, Bureau
of Health Manpower, Health Re-
sources Administration, Center
Building, 3700 East-West Highway,
Hyattsville, Md. 20782, 301-436-6424.

SUPPLEMENTARY INFORMATION:
In the FmmL REGISTE of September
16, 1977 (42 FR 46529), the Assistant
Secretary for Health, Department of
Health, Education, and Welfare, with
the approval of the Secretary of
Health, Education, and Welfare,
amended part 57 of title 42 of the
Code of Federal Regulations by adopt-
ing as interim-final regulations a new
subpart DD entitled "Grants for
Training United States Citizen For-
eign Medical Students." The interim-
final regulations implemented the Sec-
retary's authority under section -782 of
the Public Health Service Act ("Act")
(42 U.S.C. 295g-2(a)) to award grants
to schools of medicine and osteopathy
to plan, develop, and operate training
programs for U.S. citizens who were
students in foreign medical schools
before October 12, 1976, to (1) enable
these students to meet the require-
ments of enrolling in schools of medi-
cine or osteopathy in the States as
full-time students with advanced
standing; or (2) train the students who

have enrolled in schools of medicine or
osteopathy in the States as full-time
students with advanced standing.

It was necessary in light of the need
to make grants prior. to October 1,
1977, for these regulations to have
been published as Interim-final regula-
tions without benefit of proposed rule-
making procedures. Notwithstanding
the omission of these rulemaking pro-
cedures however, interested persons
were invited to submit written com-
ments not later than November 15,
1977. All materials received not later
than that date were to be considered
and following the close of the com-
ment period, th6 regulations were to
be revised as warranted by the public
comments. The comments received,
the Department's response to the com-
ments, and the revisions made to the
regulations based on these commennts
are indicated below. For clarity, the
comments and responses have been ar-
ranged according to the section of the
interim-final regulations to which
they pertain.

§ 57.2904-Application, The first
commenter recommended that the
regulations specify that for the 1978-
79 academic year, all training pro-
grams must start no later than Janu-
ary or February of 1978. The specific
request made by the commenter
cannot, of course, at this date be ac-
commodated since the next grants to
be made under this authority will not
be made until June 1979.

However, the Secretary wishes to
point out that while section 782 of the
Act does not specify the dates upon
which each grantee must begin the
training program, § 57.2904(c)(1) of
the regulations requires each appli-
cant to submit a detailed timetable for
carrying out the overall training proj-
ect. The Secretary believes that In
order to allow flexibility in the devel-
opment of the foreign medical student
training programs, the applicant must
be afforded an opportunity to propose
a training program, including a timeta-
ble, which the applicant feels will ade-
quately provide for the training re-
quired under section 782.

§ 57.2905-Project requirements. A
second commenter expressed the view
that there was a lack of specificity in
the regulations with respect to the
project requirements for training stu-
dents who have transferred from for-
eign medical schools and have enrolled
in U.S. schools of medicine or osteop-
athy. This commenter specifically rec-
ommended that § 57.2905(f) of the reg-
ulations be amended to require that
the grantee develop particular types of
examinations to assess the foreign
medical students' knowledge and skills
in the areas of clinical psychiatry and
behavioral sciences.

It Is the Secretary's view that In
light of the requirements of
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§ 57.2905(f) and in the interest of al-
lowing the grantee to exercise flexibil-
ity in developing a proposed plan for
assessing and correcting deficiencies in
the foreign medical students' medical
education, the regulations should not
be amended to specify the particular
subject areas in which the foreign
medical student's medical skills and
knowledge must be assessed.

Finally, there have in addition been
a number of technical and editorial
changes in order to increase the read-
ability of the regulations. Accordingly,
the existing subpart DD of 42 CFR
Part 57 is revised and adopted as set
forth below.

Dated: June 30, 1978.
JULIUS B. RICHmoND,

Assistant Secretary forHealth.
Approved: August 14, 1978.

JosEP' A. CALIFANO, Jr.,
Secretary.

Subpart DD-Grants for Training United States
Citizen Foreign Medical Students

Sec.
57.2901 Applicability.
57.2902 Definitions.
57.2903 Eligibility.
57.2904 Application.
57.2905 Project requirements.
57.2906 Evaluation and grant award.
57.2907 Grant payments.
57.2908 Expenditure of grant funds.
57.2909 Nondiscrimination.
57.2910 Grantee accountability.
57.2911 Publications and copyright.
57.2912 Reports.
57.2913 Applicability of 45 CFR Part 74.
57.2914 Records, audit, and inspection.

-57.2915 Additional conditions.

AumnOmr :. Section 215, Public Health
Service Act, 58 Stat. 690, as amended, 63
Stat. 35 (42 U.S.C. § 216); section 782 of the
Public Health Service Act, 90 Stat. 2314 (42
U.S.C. 295g-2).

§ 57.2901 Applicability.
The regulations of this subpart are

applicable to the award of grants
under section 782 of the Public Health
Service Act (42 U.S.C. 295g-2) to
schools of medicine and osteopathy to
plan, develop, and operate training
programs for U.S. citizens, who were
students in foreign medical schools
before October 12, 1976, (1) to enable
them to meet the requirements for en-
rolling in schools of medicine or oste-
opathy in the States as full-time stu-
dents with advanced standing, or (2) to
train those U.S. citizen foreign -medi-
cal students who have transferred
from foreign medical schools and have
enrolled in schools of medicine and os-
teopathy in the States as full-time stu-
dents with advanced standing.

§ 57.2902 Definitions.
As used in this subpart:
"Act" means the Public Health Serv-

ice Act, as amended.

"Advanced standing" means the
level of academic placement beyond
the first year of training at a school of
medicine or osteopathy in a State.

"Budget period" means the interval
of time into which the project period
is divided fgr budgetary and reporting
purposes, as specified in the grant
award.

"Council" meansthe National Advi-
sory Council on Health Professions
Education (established by section 702
of the Act).

"Foreign medical school" means a
school (1) which is not located in a
State, (2) which provides a full course
of study leading to a medical degree or
a diploma, and (3) whose medical
degree or diploma is accepted by the
country In which the school Is located
as one of the necessary qualifications
for offical sanction or licensure to
practice medicine as a physician in
that country.

"Foreign medical student" means a
U.S. citizen who was a student in a for-
eign medical school before October 12,
1976, and who is either. (1) seeking to
transfer to a school of medicine or os-
teopathy in a State as a full-time stu-
dent with advanced standing, or (2)
has enrolled in a school of medicine or
osteopathy in a State as a full-time
student with advanced standing.

"Full-time student" means a student
who is enrolled In a school in a State
on a full-time basis, as determined by
the school, and is pursuing a course of
study leading to a degree of medicine
or osteopathy.

"Nonprofit school" means a school
owned and operated by one or more
corporations or associations, no part of
the net earnings of whch--iures or
may lawfully inure to the benefit of
any private shareholder or individual.

"Project director" means an individ-
ual designated by the grantee in the
grant application and approved by the
Secretary to direct the project being
supported under this subpart.

"Project period" means the total
time for which support for a project
has been approved, including any ex-
tensions thereof.

"Secretary" means the Secretary of
Health, Education, and Welfare, and
any other officer'or employee of the
Department of Health, Education, and
Welfare to whom the authority in-
volved has been delegated.

"School of medicine or school of os-
teopathy" means a school which pro-
vides training leading to a degree of
doctor of medicine or a degree of
doctor of osteopathy and Is accredited
as provided in section 772(b) of the
Act.

"State" means one of the several
States, the District of Columbia, the
Commonwealth of Puerto Rico, the
Northern Marlana Islands, the Virgin
Islands, Guam, American Samoa, and
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the Trust Territory of the Pacific Is-
lands,

§ 57.2903 Eligibility.
(a) Eligible applicants. Any public or

private nonprofit school of medicine
or osteopathy located in a State may
apply for a grant under this subpart.

(b). Eligible projects. Grants under
this subpart may be made to eligible
applicants to meet the costs of plan-
ning, developing, and operating proj-
ects to carry out either one or both of
the following purposes:.

(1) To train U.S. citizens who were
enrolled In foreign medical schools
before October 12, 1976, to enable
them to meet the requirements for en-
rolling In schools of medicine or oste-
opathy In the States as full-time stu-
dents with advanced standing;, or

(2) To train U.S. citizens who were
enrolled in foreign medical schools
before October 12, 1976, who have
transferred from foreign medical
schools and have enrolled in schools of
medicine or osteopathy in the States
as full-time students with advanced
standing.

§ 57.29N4 Application.-
(a) Each eligible applicant desiring a

grant under this subpart shall submit
an application in the form and at the
time as the Secretary may require.'
More than one school may join in the
submission of an application for a
grant under this subpart.

(b) The application must be signed
by an individual authorized to act for
the applicant and to assume on behalf
of the applicant the obligations im-
posed by the terms and conditions of
any award including the regulations of
this subpart.

(c) In addition to other pertinent in-
formation as the Secretary may re-
quire, an application for a grant under
this subpart must contain the follow-
ing:

(1) A description of the proposed
project to carry out either one or both
of the purposes specified in
§ 52.2903(b).

(2) A description of any previous
similar training activities in which the
applicant has engaged.

(3) A description of the resources
available for the conduct of the pro-
posed project, including faculty, staff,
equipment, facilities, and where appli-
cable, the clinical practice setting or
settings.

(4) A description of the background
and qualifications of the project staff
and any proposed consultants.

(5) A description of the proposed re-
cruitment plans and criteria for admis-
sion to the training program.

'Applications and Instructions may be ob-
tained from the Grants Management Offi-
cer, Bureau of Health Manpower, Room 4-
22 Center Building. 3700 East-West High-
way, Hyattsville. Md. 20782.
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(6) An estimate of the number of
students to be enrolled in the training
program.

(7) A description of the proposed
plan and methods of identifying the
deficiencies in the foreign medical
school education of the foreign medi-
cal students participating in the train-
ing program as required by § 57.2905 of
this subpart.

(8) A description of the proposed
training program for correcting defi-
ciencies including the proposed cur-
riculum, the proposed number of
hours for classroom instruction, and
proposed laboratory demonstrations,
lectures, and seminars.

(9) A description of the proposed
plan to counsel foreign medical stu-
dents who have completed a
§ 57.2903(b)(1) training program with
respect to gaining admission as full-
time students with advanced standing
to schools of medicine or osteopathy
located in the States.

(10) A detailed timetable for carry-
ing out the activities of the proposed
project.

(11) A detailed method for monitor-
'Ing and evaluating the performance of
the foreign medical student partici-
pants, and of the overall project.

(12) A detailed budget for the pro-
posed project and a justification of the
amount of grant funds requested.

§ 57.2905 Project requirements.
A project supported under this sub-

part must be conducted in accordance
with the following requirements:

(a) The project must be conducted in
accordance with section 782 of the act,
the regulations of this subpart, the
terms and conditions of the award,
and the approved application.

(b) The project must be conducted
under the direction of a project direc-
tor who must be on the full-time facul-
ty of a school submitting an applica-
tion under this subpart. If the project
director becomes unable to function in
this capacity, the Secretary must be
notified as soon as possible.

(c) Each training program must have
at least four foreign medical student
participants.

(d) Each project must systematically
evaluate and monitor the progress of
the foreign medical student partici-
pants during their training.

(e) If the project is designed to carry
out the purpose of training foreign
medical students to enable them to
meet the requirements of enrolling in
a school of osteopathy or medicine in
a State (§ 57'2903(b)()), the project
must:

(1) Identify the deficiencies in the
foreign medical school education of
each foreign medical student, includ-
ing those subject areas which are lack-
Ing because the subjects are not part
of the foreign medical school curricu-
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la, are not taught within a time-frame
comparable to the curricula of U.S.'
schools of medicine or osteopathy or
do not correspond sufficiently to sub-
ject areas taught in U.S. schools of
medicine or osteopathy; and provide
training to correct these deficiencies;

(2) Assess by examination or other
appropriate mechanisms each foreign
medical student's medical knowledge
and skills in the basicclinica, and be-
havioral sciences and provide, where
necessary, supplemental training in
these subject areas;

(3) Provide each foreign medical stu-
dent with an evaluation of his or her
overall performance, including exami-
nation scores, upon completion of the
training program; and

(4) Counsel the foreign medical stu-
dents who have completed the train-
ing program with respect to gaining
admission as full-time students with
advanced standing in schools of medi-
cine or osteopathy located in the
States.

(f) If the project is designed to carry
out the purpose, of training foreign
medical students who have enrolled in
a school of medicine or .osteopathy in
a State (§ 57.2903(b)(2)), the project
must:

(1) Assess the medical knowledge
and skills of the foreign medical stu-
dents enrolled in the applicant school
of medicine or osteopathy and com-
pare the degree of their knowledge
and skills with that possessed by stu-
dents enrolled and trained in the ap-
plicant school of medicine or osteop-
athy at the same academic level as the
foreign medical student; and

(2) Provide supplemental training to
each foreign medical student whose
medical knowledge and skills are not
comparable to the degree of medical
knowledge and skills possessed by stu-
dents enrolled and trained in the ap-
plicant school of medicine or osteop-
athy at the same level as the foreign
medical student in order to bring the
foreign medical student to a degree of
competency equal to these students.

§ 57.2906 Evaluation and grant award.
(a) Within the limits of funds availa-

ble trnder section 782, the Secretary,
after consultation with the Council,
may award grants to those applicants
whose projects will in his or her judg-
ment best promote the purposes of
section 782 of the Act, taking into con-
sideration: among other pertinent fac-
tors:

(1) The potential effectiveness of the
proposed project in carrying out the
purposes of § 57.2903(b).

(2) The reasonableness of the crite-
ria for selection and enrollment of par-
ticipants into the-training program.

(3) The adequacy of the plan for
identifying deficiencies in the medical
education of the foreign medical stu-

dents as. required by § 57.2905 of this
subpart.

(4) The adequacy of the proposed
curriculum designed to correct these
deficiencies.

(5) The administrative and manage-
rial capability of the applicant to
carry out the proposed project.

(6) The availability and adequacy of
the resources available to the appli-
cant to carry out the proposed project,
including faculty, staff, equipment,
and facilities.

(7) The qualifications of the project
director.

(8) The reasonableness of the pro-
posed budget in relation to the pro-
posed project.

(9) The adequacy of the methods for
monitoring and evaluating the per-
formance of the foreign medical stu-
dent participants, and of the overall
project.

(b) The amount of any award will be
determined by the Secretary on the
basis of his or her estimate of the suum
necessary for all or a designated por-
tion of the direct costs of the project
plus an additional amount for Indirect
costs, if any, which will be calculated
by the Secretary either (1) on the
basis of his or her estimate of the
actual indirect costs reasonably relat-
ed to the project, or (2) on the basis of
a percentage of all, or a portion of, the
estimated direct costs of the project
when there are reasonable assurances
that the use of this percentage will
not exceed the approximate actual in-
direct costs. The award may include an
estimated provisional amount for indi-
rect costs or for designated direct costs
(such as fringe benefit rates) subject
to upward (within the limit of availa-
ble funds) as well as downward adjust-
ments to actual costs when the
amount properly expended by the
grantee for provisional Items has been
determined by the Secretary.

(c) All grant awards will be in writ-
ing and will set forth the amount of
funds granted and the period for
which grant funds will be available for
obligation by the grantee. The period
of support for any grant under this
subpart may not exceed 4 years.

(d) Neither the approval of any proj-
ect nor the award of any grant com-
mits or obligates the United States In
any way to make any additional, sup-
plemental, continuation, or other
award with respect to any approved
project or portion thereof. For con-
tinuation support grantees must make
separate application at the time and In
the form as the Secretary may re-
quire.

(e) If a grantee has filed an applica-
tion for continuation support, and
within the limits of funds available for
this purpose, the Secretary may make
a grant award for an additional budget
period for any previously approved
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project where the Secretary finds, on
the basis of the progress and account-
ing reports as may be required, that
the project's activities duriig the cur-
rent budget period justify continued
support for -an additional budget
period. If the Secretary determines to
continue support, the amount of grant
-award will be determined in accord-
ance with paragraph (b) of this sec-
tion. If the Secretary determines not
to continue a project -for an additional
budget period, The grantee will be no-
tified in writing before the end of the
current budget period. In addition if
he or she determines that support is
necessary, the Secretary may provide
financial support for the orderly
phase-out of the project.

§ 57.2907 Grarit payments.
The Secretary will from time to time

make payments to the grantee of all
or a portion of any grant award, either
by way of reimbursement for expenses
incurred in the budget period or in ad-
vance for expenses to be incurred to
the extent he or she determines pay-
ments are necessary to promote
prompt initiation and advancement of
the approved project.

§ 57.2908 Expendliture of grant funds.
(a) Funds granted under this sub-

part may be expended solely for carry-
ing out the approved project in accord-
ance with section 1782 of the act the
regulations of this subpart and the
terms and conditions of the award.
However, funds may not be expended
for sectarian instruction or for any re-
ligious purpose.

(b) Funds granted under this sub-
part may be used to, among other
things, identify deficiencies in the for-
eign medical education of foreign
medical students, develop materials
and methodology for correcting these
deficiencies, and develop specialized
training to prepare foreign medical
students for enrollment in schools of
medicine or osteopathy in the States
as full-time students with advanced
standing.

(c) Any unobligated grant funds re-
maining in the grant account at the
close of a budget period may be car-
ried forward and be available for obli-
gation during subsequent budget peri-
ods of the project period. The amount
of a subsequent award will take into
consideration the amount remaining
in the grant account. At the end of the
last budget period of the project
period, any unobligated grant funds
remaining in the grant account must
be refunded to the Federal Govern-
ment.

§ 57.2909 Nondiscrimination.
(a) recipients of grants under this

subpart are advised that in addition to
complying with the terms and condi-
tions of these regulations, the follow-

ing laws and regulations are applica-
ble:

(1) Section 704 of the act (42 U.S.C.
292d) and 45 CFR Part 83 (prohibiting
discrimination on the basis of sex in
the admission of individuals to train-
ing programs under title VII of the
act);

(2) Title VI of the Civil Rights Act
of 1964 (42 U.S.C. 2000d et seq.) and
its implementing regulation, 45 CFR
Part 80 (prohibiting discrimination in
federally assisted programs on the
grounds of race, color, or national
origin);

(3) Title IX of the Education
Amendments of 1972 (20 U.S.C. 1681
et seq.) and Its Impementing regula-
tion, 45 CFR Part 86 (prohibiting dis-
crimination on the basis of sex in fed-
erally assisted education programs);
and

(4) Section 504 of the Rehabilitation
Act of 1973 (29 U.S.C. 794) and its im-
plementing regulation, 45 CFR Part 84
(prohibiting discrimination in federal-
ly assisted programs on the basis of
handicap).

(b) The grantee may not discrimi-
nate on the basis of religion in the ad-
mission of individuals to Its training
programs.

§ 57.2910 Grantee accountability.
(a) Accounting for grant award p~ay-

ments. The grantee must record all
payments made by the Secretary in ac-
counting records separate from the
records of all other funds, including
funds derived from other grant
awards. With respect to each approved
project the grantee must account for
the sum total of all amounts paid by
presenting or otherwise making availa-
ble evidence satisfactory to the Secre-
tary of expenditures for costs meeting
the requirements of this subpart.
When the amount awarded for indi-
rect costs was based on a predeter-
mined fixed percentage of estimated
direct costs, the amount allowed for
indirect costs will be computed on the
basis of the predetermined fixed-per-
centage rates applied to the total or
selected elements of the reimbursable
direct costs incurred.

(b) Accounting for coyrfght royal-
ties. Royalties received by grantees
from copyrights on publications or
other works developed under the grant
must be accounted for as follows:

(1) Royalties received during the
period of grant support may be re-
tained by the grantee and, in accord-
ance with the terms and conditions of
the grant, used in either or both of the
following ways

(I) Used by the grantee for any pur-
poses that further the objectives of
section 782 of the act.

(Ii) Deducted from the total project
costs for the purpose of determining

- the net costs on which the Federal
share of costs will be based. .
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(2) Royalties received after the coin-

pletion or termination of grant sup-
port may be retained by the grantee
unless the terms and conditions of the
grant or a specific agreement negotiat-
ed between the Secretary and the
grantee provide otherwise.

c) Grant closeout (1) Date of final
accounting. A grantee must submit
with respect to each approved project
a full account, in accordance with this
subpart, as of the date of the termina-
tion of grant support. The Secretary
may require other special and periodic
accounting;

(2) Final settlement The grantee
must pay to the Federal Government
as final settlement with respect to the
approved project the total sum of (i)
any amount not accounted for under
paragraphs (a) and (b) of this section;
and (ii) any other amounts due in ac-
cordance with Subparts F, M, and 0 of
45 CFR Part 74 and the teris and
conditions of the grant award. This
total sum constitutes a debt owed by
the grantee to the Federal Govern-
ment and Is recoverable from the
grantee or Its successors or assigns by
set off or other lawful action.

§ 57.2911 Publications and copyright.
The copyright policies set forth in

45 CFR 74.140 apply to grants made
under this subpart.

§57.2912 Reports.
In addition to other reports as the

Secretary may require, each school of
medicine or osteopathy awarded a
grant under this subpart during the
fiscal year beginning October 1, 1977,
and ending September 30, 1978, must
submit to the Secretary before- June
30, 1979, a report of any deficiencies
Identified in the foreign medical
school education of foreign medical
students who participated in the train-
ing project for which the grant was
made. A draft copy of this report must
be submitted to the Secretary by April
30, 1979.

§ 57.2913 Applicability of 45 CFR Part 74.
The relevant provisions of the fol-

lowing subparts of 45 CFR Part 74, es-
tablishing uniform administrative re-
quirements and cost principles apply
to all grants awarded under this sub-
part.
Subpart:
A General.
B Cash Depositories.
C Bonding and Insurance.
D Retention and Custodial Requirements

for Records.
F Grant-Related Income.
G Matching and Cost Sharing.
K Grant Payment Requirements.
L Budget Revision Procedures.
M Grant Closeout, Suspension, and Termi-

nation.
0 Property.
Q Cost Principles.
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§ 57.2914 Records, audit and inspection.
(a) Records. In addition to the appli-

cable requirements of 45 CFR Part 74,
the grantee must establish and main-
tain records as the Secretary may' by
regulation or order require, including
records which completely disclose the
amount and disposition of the total
aKount of funds received by the
grantee for the project, the total cost
of the project for which a grant was
received, the total amount of that por-
tion of the total cost of the project re-
ceived by or allocated to the grantee
from other sources, and other records
as will facilitate an audit conducted in
accordance with generally accepted
auditing standards.

(b) Audit. The grantee is responsible
for providing and paying for an annual
financial audit of its books, accounts,
financial records, files and other
papers' and property in accordance
with the requirements of section
705(b) of the act. The audit must Le
conducted by and certified to be accu-
rate by an independent certified public
accountant utilizing generally accept-
ed auditing standards. A report of the
audit must be filed with the Secretary
at the time and in the manner as the

'Secretary may require.
(c) Inspection. The grantee must

make available to the Secretary or the
Comptroller General of the United
States or any of their duly authorized
representatives all books, documents,
papers, and records for examination,
copying, or mechanical reproduction,
on or off the premises of the grantee
upon a reasonable request therefor.

§ 57.2915 Additional conditions.
The Secretary may with respect to

any grant award impose additional
conditions prior to or at the time of
any award when ih his or her judg-
ment the conditions are necessary to
assure or protect advancement of the
approved activity, the interest of the
public health, or the conservation of
grant funds..

[FR Doe. 78-23253 Filed 8-17-78; 8:45 am]

[4110-02] -

Title 45-Public Welfare

CHAPTER I-OFFICE OF EDUCATION,
DEPARTMENT OF-HEALTH, EDUCA-
TION, AND WELFARE

PART 121h-RESEARCH IN
EDUCATION OF THE HANDICAPPED

Final Regulations

AGENCY: Office of Education, HEW.
ACTION: Final regulations.

SUMMARY: This document amends
the regulations and guidelines govern-
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ing support for research and related
purposes in the education of the
handicapped. This amendment is nec-
essary for the following reasons: (1)
New legislative authority added -a pro-
vision for the support of model pro-
grams to exisiting authority for sup-
port for research and related purposes;
(2) recent changes in general Office of
Education regulations and procedures
rendered certain aspects of current
regulations obsolete; and (3) experi-
ence with existing program regula-
tions suggested a number of areas
which required clarification.

EFFECTIVE DATE: These regula-
tions are expected to take effect 45
days after they are transmitted to
Congress. Regulationd are usually
transmittetd to Congress several days
before they are published in the FED-
ERm REGISTER. The effective date is
changed by statute if Congress disap-
proves the regulations or take certain
adjournments. If you want to know
the effective date of these regulations,
call or write the Office of Education
contact person.

FOR- FURTHER INFORMATION
CONTACT: (1) W. E. Johnston with
issues relating to model programs, or
(2) Max Mueller With issues relating to
research and development, Bureau of
Education for the Handicapped, 400
Maryland 'Avenue SW., Washington,
D.C. 20202, telephone 202-245-9722
(Johnston) or 245-2275 (Mueller).-
SUPPLEMENTARY INFORMATION:
Pub. L. 95-49 (enacted June 17, 1977)
authorizes the establishment of model
programs for handicapped children
under section 641 of part E of the Edu-
cation of the Handicapped Act. Part G
of the Education of the Handicap Act,
governing special programs for chil-
dren with specific learning disabilities,
expires October 1, 1978. Until last
year, part G was viewed as a means of
meeting the immediate needs of learn-
ing disabled children since other pro-
grams for the handicapped did not in-
clude those children. Effective Octo-
ber 1, 1977, the definition of "handi-
capped children" in the Education of
the Handicapped Act was amended to
include children with specific learning
disabilities. This amendment provided
potential grantees with projects con-
cerned with research, training, or
model service needs of learning dis-
abled children, an opportunity to
apply for funds under any of the dis-
cretionary programs authorized by the
Education of the Handicapped Act.
Thus the need for a separate authori-
ty to serve the needs of childrefi with
specific learninig disabilities no longer
existed. The inclusion of authorization
for model programs, for handicapped
children under part E of the Educa-
tion for the Handicapped Act will
insure the availability of discretionary

funds for model programs for differ-
ent disability groups. This regulation
has been expanded to provide criteria
for the development and conduct of
model programs to meet the special
educational needs of handicapped chil-
dren.

Changes in Office of Education
policy regarding the processing of
grant applications and contract pro-
posals require certain modifications in
current research regulations, As a
result, this regulation establishes a nu-
merical system for rating and ranking
proposals and applications. Sugges-
tions for preparing an application and
operating a project are attached as ap-
pendix A.

SULMARY OF COMSENTS AND REsPous'S,

On February 28, 1978, proposed reg-
ulations for this program were pub-
lished in the FEDERAL REGISTER. Inter-
ested persons were given until March
30, 1978, to submit written comments,
suggestions, or objectives. No written
comments were received. Numerous
editorial changes have been made to
clarify requirements and to simplify
language. No substantive changes havw
been made from the proposed regula-
tion,

AUTHoRiTY: This regulation Ig Issued
under the authority of part E of the Educa-
tion of the Handicapped Act, Pub. L. 91-230,
as amended by Pub. L. 95-49 (20 U.S.C.
1441-1444).
(Catalog of Federal Domestic Assistance No.
13.443, Handicapped Research and Demon-
stration.)

Dated: June 26, 1978.
ERNEST L. BOYER,

U.S. Commissioner of Education.
Approved: August 5, 1978.

HALE CHM&PION,
Acting Secretary of Health,

Education, and Welfare.

Part 121h of title 45 of the Code of
Federal Regulations Is amended to
read as follows:

Sec.
121h.1 Scope.
121h.2 Purpose.
121h.3 Eligible parties.
121b.4 Activities supported under research

programs.
121h.5 Activities supported under model

programs.
121h.6 Limitations on costs.
121h.7 Funding criteria for research pro.

grams.
121h.8 Funding criteria for model pro.

grams.
121h.9 Funding criteria for continuation

awards.
121h.10 Priorities.

AuTHoRiTy: Sec. 641-644, Education of the
Handicapped Act, as amended, 84 Stat. 185
(20 U.S.C. 1441-1444), unless otherwise
noted.
(20 U.S.C, 1441-1444.)
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§121h.1 Scope.
(a) This part applies to progran

and projects assisted under part E
the Act.' Sections 121h.6 and 121h
and paragraph (b) of this sectic
apply to research programs and pr
jects assisted under sections 624(a)(I
651(a)(2)(A), and 652 of the Act.

(b) Assistance provided under th
part is subject to parts 100, 100a, ar
121 of this chapter, which include dei
nitions and requirements relating i
fiscal, administrative; property mai
agement and other matters, and a
relevant definitions included in pa
121a of this chapter. Procurement coi
tracts under this authority are subjei
to 41 CFR- Chapters I and 3.
(20 U.S.C. 1401,1424. 1441,1442, 1451, 145'

§ 121h.2 Purpose.
The Commissioner makes awards t

eligible parties for research and rela
ed purposes, and to conduct researci
surveys, or demonstrations, relating t
the education of handicapped chi
dren. This may include model lrc
grams designed to meet the specik
educational needs of those children. I
may also include research and relate,
purposes, and research, surveys, o
demonstrations, relating to physica
education and recreation for hand
capped children.
(20 U.S.C. 1441, 1442.)

§ 121h.3 Eligible parties.
Parties eligible to receive award

under this part are States, State o
local educational agencies, institution
of higher education, and othei publi
or private educational or researci
agencies and organizations. ..Grant
may be awarded only to nonprofi
agencies and organizations.
(20 U.S.C. 1441,1442.)

§421M.4 Activities supported under re
search programs.

(a) Awards for research program
provide support for projects designei
to generate knowledge about the edu
cation of handicapped children and t4
translate that knowledge into practi
cal techniques and materials. Re
search activities may. address any issui
relating to education of the -handi
capped.

(b) The following are examples:
(1) Policy and administration. Tht

category includes research and devel
opment projects relating to boti
policy and administrative issues ii
education of the handicapped. It in
eludes such areas-as service deliverl
arrangements,- personnel, finance
transportation, and architectural bar
riers.

RULES AND REGULATIONS

(2) Child/setting studies. This cate-
gory includes research activities relat-
ing primarily to handicapped subjectA variables and Instructional variables.

.7 (3) Instructional developmennL This
in category includes development and
0- validation of curricula, instructional
D, materials, educational aids, and In-

structional devices.
is
Ld § 121h.5 Activities supported under model
fi- programs.
o Awards for nmodel programs provide

n- support for the development and dem-
11 onstration of educational programs
rt which demonstrate a new or improved
[- approach to educating school-aged
ct handicapped children. A model pro-

gram must include provision for ds-
semination and replication of success-
ful project components. For example,
a model program could apply a theo-
retical approach in a new way, apply a

o. proven methodology or approach to a
t new population, or provide services

through new or improved delivery
o -modes.
- (20 U.S.C. 1441.)

l 1211.6 Limitations on costs.
*t (a) Each recipient of a grant under
d this part must provide a share of the
r entire cost of the program or project.
1 However, the amount of contribution
L- by the recpient to the cost of the pro-

gram or project does not affect the
disposition of the application by the
Commirioner.

(b) In the case of model programs
which include both handicapped and

s nonhandcapped children Federal
r funds may be used only for those costs
s related to serving the handicapped
c children.
I (c) Federal funds provided for a
s model program may not be used to
t support an entire program which has

operated in the past with funds from
other sources. However, Federal funds
may be used to add major components
to a currently operating project which

- has only been able to conduct pilot ac-
tivities.

s (Pub. L. 92-48, Title IL Sec. 306, 85 Stat.
106, liIC73-3 (20 U.S.C. 1441, 1442).)

o 1211.7 Funding criteria for research pro-
- grams.

The Commissioner evaluates new ap-
e plications for research programs under
- the following weighted criteria (maxi-

mum possible score: 100 points): The
funding criteria in § 100a.26(b) of this

s chapter do not apply.
- (a) The potential importance of the
I project to the education of the handi-
I capped (20 points).
- (b) The probable impact of proposed
y research and development products

and the extent to which products can
- be expected to have a direct influence

on the handicapped or personnel re-
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sponsible for the education of the
handicapped (20 points).

(c) Technical soundness of the 're-
search and development plan and ade-
quacy of specification of procedures
(30 points).

d) Adequacy of personnel and facili-
ties (20 points).

(e) Cost effectiveness of the pro-
posed project and Ihe extent to which
budget Items requested are appropri-
ate research expenditures (10 points).
(20 U.S.C. 1441,1442.)

§ 121h.8 Funding criteria for model pro-.
grams.

The Commissoner evaluates new ap-
plications for model programs under
the following weighted criteria (maxi-
mum possible score: 100 points): The
funding criteria in § 100a.26(b) of this
chapter do not apply except where
noted.

Ca) The importance and relevance of
the program to the education of
handicapped children (10 points).

(b) The probable impact of proposed
services and products (10 points).

Cc) The extent to which the program
Is eligible for consideration as a
"model". (See § 1211.5 of this Part.)'
(15 points.)

(d) Technical soundness of the pro-
posal as judged by § I00a.26(b) (3), (7),
(8)(1), and C8)(fl) of this Chapter (20
points).

Ce) Technical soundness of the pro--
posal as judged by plans for assess-
ment of a child's progress and appro-
priateness of program approach (15
points).

Wf) The extent to which the program
plans for the development and imple-
mentation of individualized education
programs. (See § 121a.340 of this
Chapter (5 points).)

(g) The extent of coordination with
other appropriate'agencies (5 points).

(h) The feasibility of the project as
to adequacy of facilities and other re-
sources and as to the reasonableness
of estimated cost in relation to the an-
ticipated results (20 points).
(20 U.S.C. 1441,1442.)

§ 121h.9 Funding criteria.for continuation
awards.

In reviewing applications for con-
tinuation awards, in addition to the
criteria set forth in Sections 121h.7
and 121h.8 of this Part, the Commis-
sioner will consider the extent to
which the applicant demonstrates that
It has performed satisfactorily with re-
spect to previous awards made under
this Part.

'(20 U.S.C. 1441.1442.)
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§ 121h.10 Priorities.

Model Programs. Primary considera-
tion will be given to applicants that
develop educational programs that re-
spond to one or a combination of the
following priorities. ,The order does
not indicate preference.

(a) Career education for handi-
capped children;

(b) Children with, a single handicap-
ping condition;

(c) Economically disadvantaged
handicapped children;

(d) Handicapped children residing in
rural areas;

(e) Handicapped children residing in
urban areas;

(1) Multi-handicapped children;
(g) Programs to serve handicapped

children with non-handicapped chil-
dren;

(h) Secondary education for handi-
capped children;

(I) Seriously emotionally disturbed
children;

(j) Severely-profoundly handicapped
children.
(20 U.S.C. 1441.)

APPE1DIX

GUIDELINES-EDUCATION OF THE HANDICAPPED
ACT-PART E

Handicapped Children's Model Programs

SECTIONS 641-644-RESEARCH IN THE
EDUCATION OF THE HANDICAPPED

PART 1-INTRODUCTION

See.
1.1 Scope of guidelines.

PART 2-AcTIvrTIEs APPROPRIATE FOR
SUPPORT

2.1 Authority.

PART 3-PROSECTS

3.1 Initiation of projects.
3.2 Preparation of applications.

PART 1-INTRODUCTION

§ 1.1 Scope of guidelines.

(a) The guidelines contained in this docu-
ment are recommendations and suggestions
for meeting the legal requirements which
apply to Federal assistance under the Edu-
cation of the Handicapped Act, Part E, Sec-
tions 641-644. The legal requirements in-
clude the Act itself (20 U.S.C. 1441-1444)
and the regulations (45 CFR Part 121h).
The guidelines are not to be construed as re-
quirements. However, where the guidelines
set forth a permissible means of meeting a
legal requirement, the guidelines may be
relied upon.
(20 U.S.C. 1444, 113 Cong. Rec. 5936, 5939
(daily ed. May 23, 1967); United States v.
Jefferson County Board of Education, 372 F.
2d 836, 857 (1966).)

(b) Where a guideline is issued in connec-
tion with or affecting a provision in the reg-
ulations, the pertinent regulation will be
cited after the citation of legal-kauthority for
the guidelines in the parentheses following
the guideline. For example, if the legal au-
thority for the guidelines is Section 642 of

the Act (20 U.S.C. 1442 and the guidelines
affect § 121h.2 of the regulation (45 CFR
121h.2), the following citation will be placed
on the line immediately following the guide-
line; (20 U.S.C. 1442; 45 CPR 121h.2).) If no
particular section of the regulation is affect-
ed, no citation to the Code of Federal Regu-
lations (CPR) will be made.

(20 U.S.C.1232(a).)

PART 2-AcTrviTiEs APPROPRIATE FOR
SUPPORT

§ 2.1 Authority.

(a) The greatest part of the research re-
sponsibility of the Bureau of Education for
the Handicapped falls under Part E of the
Act, but other research activities are au-
thorized under Sections 624(a)(1),
651(a)(2)(A) and 652(b)(5), of the Act.

(b) Legislative authority for the activities
described above is included in connection
with the following parts of the Education of
the Handicapped Act, Pub. L. 91-230;-

(1) Part C, Section 624(a)(1): Research in
connection with Centers and Services for
the Handicapped, (20 U.S.C. 1424);

(2) Part E, Section 641: Model Programs
and Research and Demonstration Projects
in Education of Handicapped Children (20
U.S.C. 1441);

(3) Part E, Section 642: Research and
Demonstration Projects in Physical Educa-
tion and Recreation for Handicapped Chil-
drei (20 U.S.C. 1442);

(4) Part F, Section 651(a)(2)(A) and
652(b)(5): Instructional Media for the
Handicapped (20 U.S.C. 1451-1452).

(c) The research activities in (b)(1) and (4)
above are subject to the regulations (45
CFR 121h.l(b), 121h.6 and 121h.7, only) and
guidelines for Part E of the Act.

(20 U.S.C. 1424, 1441, 1442, 1451 and 1452;
45 CFR 121h.1.)

PART 3-PROJECTS

§ 3.1 Initiation of projects.

Participation in this program is initiated
by eligible applicants responding to pro-
gram announcements or requests for pro-
posals generated and distributed by the
Office of Education.

(a) Program announcements advertise the
programs' interest in receiving applications
for various activities appropriate for sup-
port under this Part and establishing clos-
ing dates for receipt of applications. All pro-
gram announcemefits are published in the
FEDERAL REGISTER. Model programs' applica-
tions will cover the full range of activities
appropriate under this program.

(b) From time to time specific related
tasks are identified by the Bureau as being
especially critical and of immediate impor-
tance. At such times the Office of Education
may elect to issue a request for proposals
for accomplishing a particular job. These
are advertised in the Commerce Business
Daily and are available to all qualified offer-
ors upon request.

(20 U.S.C. 1441, 1442.)

§ 3.2 Preparation of applications.

(a) Applications may be jointly sponsored
by more than one eligible agency in order to
combine resources and coordinate efforts. If
Joint applications are submitted, the agency
that is listed first will be considered the
grantee or contractor for administrative
purposes.

Model programs applications may describe
in detail the services and activities envi.
sioned for the first year and Indicate gener
al plans for two subsequent years. It Is help
ful for the reader or reviewer to be able to
visualize the project in action as much as
possible. It is suggested that applicants de-
scribe plans and the procedures to be used
as completely as possible: realizing that
readers can make no assumptions and must
rely on the Information contained in tile
proposal. It, is helpful to those readers who
are not familiar with the applicant, for the
proposal to contain clear Ideas concerning
what is planned, how It will be accomplished
and who will accomplish It. if planning is In-
complete, It is suggested that plans be
stated in sufficient detail, or examples be
provided, which explain how the applicant
intends to develop the incomplete area(s),

(b) It is suggested that applications In-
clude the following features:

(1) Abstract It is suggested that a sum-
mary abstract of the planned activities be
included with the proposal. Its contents
may contain such components as objectives,
activities and expected outcomes of the
project. It may also specify the number and
handicapping condition(s) of children to be
served, the setting In which the services will
be offered, and a description of the appll-
cant. Additional Items may be Included
within the single page limit.

(2) Model justlfication.-(i) Description of
model program. It is suggested that the gen
eral description of the' program Include a
discussion of the theoretical and practical
considerations leading to the development
of the proposed model, how the services will
be integrated into the spectrum of those
currently available in the region for handi-
capped children, and the potential benefits
to the handicapped children served by the
project and to handicapped children gener-
ally.

(ii) Population to be served. It Is suggested
that the applicant provide a description of
the population of handicapped children to
be served including the handicapping
condition(s), degree of range of severity of
handicap(s), age and other relevant demo.
graphic characteristics, It is suggested that
the minimum number of children to be
served during the first year be determined
according to the handicapping condition(s).
-A project may serve one or a variety of
types of handicapped children, one or a va-
riety of age groups.

(Ill) Justification for consideration as a
model It is suggested that the applicant
specify the characteristics of the proposed
project which make It eligible for considera
tion as a "Model". (See § 121h.5 of the regu.
lations for this program.) The Justification
may include, but is not limited to, one or
more of the following forms:

(A) A review of the professional literature
supporting the proposed project design on a
theoretical or practical basis.

(B) A review of other similar/related pro.
grams and an analysis of their effectivenessi
and their applicability to the population to
be served.

(C). Legal or legislative citations of need
for the proposed program model.

(D) A description of any special demogra.
phic, socio-economic or service delivery
characteristics which Indicates the need for
the development of the proposed program
model.

(3) Model planning and develop.
ment.-(l) Program . objectives. It Is
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suggested that applicants describe the
objectives of the model program and
the activities which will be undertaken
to obtain each objective. Program ob-
jectives should be precise statements
of measurable outcomes anticipated
for each of the years of the funding
period, and program activities associat-
-ed with each objective should form
logical, sequential steps leading to the
attainment of the objective. Objectives
and related activities should give clear
indication of the services which will be
demonstrated and that thosp objec-
tives and related activities be consist-
ent with the program description.

(ii) Timetable. Applicants are en-
couraged to construct a timetable of
program activities f6r the funding
period. It is suggested that beginning
and ending dates be indicated for each
of the activities planned for the first
year of the project and for the major
phases of the project during the
second and third years.

(iii) Staff. Applicants should describe
the staffing plan for the model pro-
gram. It is suggested that this plan in-
clude a list of all personnel positions
and the time commitment required to
perform the duties associated with the
position. If a person is assigned to the
project less than full-time, it is sug-
gested that that person's other profes-
sional responsibilities be described.
Applicants should append to the pro-
posal vitae for all professional person-
nel, including consultants.
. It is suggested that each vita include
information about the academic back-
ground, relevant experience and com-
petency for the position to which the
person will- be assigned. Applicants
should identify personnel who have
agreed to serve on the project. If spe-
cific names are not available, proce-
dures and criteria for selection/re-
cruitment and a timetable for recruit-
ment may be provided. Letters of
agreement may be appended for con-
sultants.

(iv) Staff development It is suggest-
ed that applicants describe a plan for
staff development which is clearly re-
lated to program objectives. This plan
may include a, procedure for determin-
ing the training needs of the staff and
an organized inservice program to

-meet those needs. The inservice train-
ing plan may ensure that training is
continuous and coordinated, that staff
members are kept aware of new devel-
opments in the project and in the
field, and that staff members have the
opportunity to communicate with
each other and with personnel from
other agencies who are associated with
the project. Inservice training activi-
ties may include staff meetings, semi-
nars, workshops, demonstrations, ob-
servations, participation in State, re-
gional and national meetings, and col-
lege and university courses. Inservice

RULES AND REGULATIONS

training plans may be designed to sup-
port the central objective of the model
program which Is the demonstration
of effective educational services to
handicapped children.

(v) Record-keeping system. Appli-
cants should describe the record-keep-
ing system which will be used in the
model program. This description may
include reference to the types of rec-
ords which will be kept and how the
record-keeping system will be. orga-
nized and used. The following types of
records represent the minimum com-
ponents of the record-keeping system:
The child's individual educational pro-
gram, changes in the educational pro-
gram, and data demonstrating changes
in a child's performance.

(vi) Coordination of services. Appli-
cants should develop a plan for coordi-
nating the services provided through
the model program with the services
which other agencies provide to the
children. This plan may include an ex-
change of services between the model
program and other agencies to ensure
that the children receive comprehen-
sive services but that duplication of ef-
forts is avoided. The plan may also in-
elude opportunities for interaction be-
tween the staff of the model program
and the staff of the other agencies of-
fering similar and/or related services.
The applicants may describe the rela-
tionship of the model program to
State and local plans for services to
handicapped children. A description of
cooperating agencies may be appended
to the proposal.

(vii) Project financial plans. Appli-
cants should present a long-range plan
for financing the model program. This
may include a description of non-Fed-
eral support to the project during the
funding period. It is the intent of the
Handicapped Children's Model Pro-
grams to provide Federal support for
projects which, after 3 years, will be
continued and/or replicated through
State, local or other support. There-
fore, It is suggested that applicants de-
scribe how the project will be financed
when Federal support is discontinued.

(4) Model implementation.--) Iden-
tification and assessment of handi-
capped children. The applicant should
state the criteria used to determine
whether a child is handicapped, Identi-
fy the personnel responsible for the
assessment process, and specify the
criteria employed to select students
for project services. It Is suggested
-that this section discuss the following
items:

Approach to Initial assessment.
Referral agencies and types of pro-

fessionals involved in referral process.
Norm-referenced, crlterion-refer-

enced, or curriculum-based tests and/
or observational procedures used to
determine the entering skills or devel-
opmental level.of the child.
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Provisions for direct and frequent
on-going assessment of student pro-
gress.

Guidelines for making program
changes based on the on-going student
performance data.

A description of the approximate
level of functioning of students to be
served by the program.

A description of parental/family in-
volvement In the asesasment and/or
procedures for explaining the results
of the assessment to the parents.

A description of how assessment pro-
cedures will take into account cultural
or language differences. (Although
screening, Identification, and assess-
ment of children with handicaps may
be a component of the project, the
demonstration of educational services
is the central focus.)

Procedures for the Identification of
the handicapped children. (These pro-
cedures may, where appropriate, in-
clude activities in cooperation with
Child Find Programs operated
through the State Department of Edu-
cation.)

(Hi) Instructional interiention.-(A)
Curriculum. The applicant is encour-
aged to specify curriculum content. It
is suggested that the selection of the
curriculum be Justified by reference to
appropriate literature citations. It is
suggested that an plan for curricu-
lum development and validation be de-
tailed.

(B) Methodology. It is suggested that
the general approach of the instruc-
tional methodology to be used in the
project be discussed. This section may
focus on the techniques the teachers
will be using in the direct instruction
of the child. Examples of the ap-
proach may be included as part of the
narrative.

(C) Delivery of service. The appli-
cant is encouraged to describe the
service delivery model to be employed
by the project. The description may
Identify the procedures for coordinat-
ing inbut from multiple disciplines and
discuss the extent to which program
activities interface with regular educa-
tional programs, community and
home-living programs and/or voca-
tional programs.

(ii) Individualized Educational Pro-
grams (IEPs). It Is suggested that the
proposal describe the process that will
be used to develop individualized edu-
cational programs and the procedures
for evaluating them: It Is suggested
that methods for development of the
program conform to guidelines set
forth by the State Education Agency.
Goals and objectives established in the
IEPs should be related to the results
of the Initial assessment. It Is suggest-
ed that a sample individualized educa-
tional program prepared for a child
representative of the students to be
served by the program be included.
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(lv) Supplementary services. The ap-
plicant is encouraged to provide a
brief description of ancillary and/or
supportive services to the target popu-
lation. The description may include
the types of agencies providing these
services, specific nature of the ser-
vices, rationale for the services and fi-
nancial and administrative responsibil-
Ity for the services.

(v) Special facilities, equipment, and
materials. The applicant is encouraged
to describe the physical facilities,
equipment, and materials which are
currently available to support project
activities. If special facilities, adaptive
equipment, prosthetic devices, and/or
educational material will be required
to implement the program, they may
be specified. There may be a discus-
sion of safety features of the physical
facilities, the extent to which facilities
meet accessibility standards, and the
availability of mobility aids. If exten-
sive equipment is to be purchased by
the program funds, the proposal may
include a rationale for its selection.
and a brief discussion of its intended
use. The location of schools, bus lines,
or other services which affect the pro-
ject's visibility and accessibility may
be noted. If facilities have not been
Identified, specifications of the desired

.type of facilities may be presented.
For projects which focus on the deliv-
ery of educational or vocational ser-
vices in integrated settings, there may
be included a description of the regu-
lar educational or vocational environ-
ments into which students will be
placed.

(vi) Parent-family participation. It
is suggested that the proposal contain
plans for involvement of the parents
of the handicapped child and other
family members or family surrogates
in the services to be provided by the
project. It is suggested that the follow-
ing services be made available by the
applicant to parents and other family
members or family surrogates as
needed:

Assistance in understanding and
coping with the child's handicap and
associated problems.

Psychological or social work services.
Information or training in special

education techniques for instruction
and management.

Observation and/or work with the
children in the project.

Development of activities that can
be implemented at home, based on
home-related needs.

Assistance in obtaining services from
other agencies.

Assistance in follow-up services in-
cluding school, vocational, or job
placement.
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(vii) Advisory committee. It is sug-
gested that each project establish an
advisory committee which will assist
actively in the projects: (1) planning,
development, and operation; (2) dis-
semination of information; (3) evalua-
tion of progress and success; and (4)
securing of continuation funding. The
proposal may be describe how the ad-
visory committee will be established,
the specific functions it will perform,
and the number of scheduled times it
will meet annually. The membership
may include parents of students to be
served by the project and may include
local public school personnel experts
in the education of handicapped chil-
dren and adults, persons from related
fields such as health, social work,
mental health, and medicine, as well
as persons with experience in -public
service: The proposal may identify
persons and/or positions of persons
who will be available and who are
qualified to perform the functions of
the advisory committee. The following
information may be provided y the
project to each member of the adviso-
ry committee: (1) A copy of the rules
and regulations pertaining to this pro-
gram; (2) a copy of the project propos-
al; and (3) additional information re-
lating to the project that will assist
the member in performing the func-
tions of the committee.

(5) Project evaluation. It is suggest-
ed that an evaluation plan be devel-
oped to measure the impact and suc-
cess of the project.

An applicant is encouraged to list
the specific areas to be evaluated, the
methods and/or instruments to be
used, staff responsible for evaluation,
and the means by which the results of
the evaluation will be fed back into
the system to improve project func-
tioning.

It is suggested that the evaluation
activities over the award period in-
elude measures of:

(i) Accomplishment of program ob-
jectives.

(1i) Child progress toward the goals
specified in the individualized educa-
tional programs.

(iII) The effectiveness of specific pro-
gram components relating to child
progress.

(iv) The effectiveness of project in-
service training in improving staff
knowledge and/or competency.

(v) The effectiveness of steps taken
to ensure parentfamily participation.

(vi) The effectiveness of dissemina-
tion activities.

(vii) The effectiveness of replication
activities.

If measurement devices are to be de-
veloped through the project, proce-

dures for development and validation
of the instruments may be described.
Results of the evaluation efforts may
be reported in continuation applica-
tions for multiple-year projects.

(6) Model extension.-(i) Dissemina-
tion. It is suggested that the proposal
provide a detailed description of how
dissemination of the project will be ac-
complished. Applicants are encouraged
to include information on the follow-
ig in the dissemination plan:
Kind and number of people to whom

dissemination activities will be target-
ed.

Method(s) by which such audiences
will be made aware of the project and
encouraged to observe it.

Steps to be taken that will result In
organizing and packaging project com-
ponents and/or materials so they are
transportable for use in other commu.
nities. Projects planning to package
such items as a handbook of project
procedures, evaluation manual or
parent/family participation materials
may indicate the kind of materials
they anticipate will result from the
project.

The dissemination component may
be directly related to the program's
justification for consideration as a
model.

(ii) Replication. It Is suggested that
the description of the replication ac-
tivities include the types of agencies
that would be receptive to the model
program, some evidence of this recep-
tiveness, and an estimate of the
number of agencies that may adopt
the model during a second and/or
third year of the project cycle. It is
suggested that the proposal contain a
description of all actions to be taken
and products to be developed to stimu-
late target agencies to replicate the
model program. Federal funds may be
used to initiate components of the
strategy. A description of the proposed
part of the replication system that
could be strengthened or developed
with Federal funds to facilitate the de-
velopment of the model system may
be included in the proposal. It is sug-
gested that the application include the,
approximate cost on a per year basis
for the partial supjiort of the replica-
tion strategy.

(20 U.S.C. 1441, 1442; 45 CFR 121h.7.)

tFR Doc. 78-22484 Filed 8-17-78; 8:45 am]
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[7035-01]
Title 49-Transportation

CHAPTER X-INTERSTATE
COMMERCE COMMISSION

SUBCHAPTER A-GENERAL RULES AND

REGULATIONS

[Service Order No. 1267; Amdt. No. 3]

PART 1033--CAR SERVICE

Louisiana & Arkansas Railway Co.
Authorized To Operate Over
Tracks of the Atchison, Topeka,
and Santa Fe Railway Co. and
Over Tracks of Chicago, Rock
Island, and Pacific Railroad Co.;
Decision-

AGENCY: Interstate Commerce Com-
mission.,

ACTION: Emergency order (amend-
ment No. 3 to service order No. 1267).

SUMMARY: The Louisiana & Arkan-
sas-Railway has been required to dis-
continue use of certain yard facilities
in Dallas, Tex., because of congestion
in those facilities. Service order No.
1267 authorizes the Louisiana & Ar-
kansas to use similar yard tracks at
Dallas owned by the Chicago, Rock
Island, and Pacific Railway and to op-
erate over a short segment of line of
the Atchison, Topeka, and Santa Fe
Railway in order to gain access- to
those yard tracks. Service order No.
1267 is published in full in volume 42
of the FEDERAL RFnrsTa at page
26256. Amendment No. 3 to service
order No. 1267 extends for an addi-
tional 6 months the emergency au-
thority given to the Louisiana & Ar-
kansas Railway to operate over the
tracks of these two railroads.

DATES: Effective 11:59 p.m., August
15, 1978. Expires 11:59 pm., February

"15, 1979.
FOR FURTHER INFORMATION
CONTACT'

C. C. Robinson, Chief, Utilization
and Distribution Branch, Interstate
Commerce Commissi6n, Washing-
ton, D.C. 20423, telephone 202-275-
7840, Telex 89-2742.

Decided: August-11, 1978.
Upon further consideration of serv-

ice order No. 1267 (42 FR 26256, 41425,
and 43 FR 7324), and good cause ap-
pearing therefor.
-It is ordered, § 1033.1267 Louisiana &

Arkansas Railway Co. authorized to
operate over tracks of the Atchison,
Topeka, and Santa Fe Railway Co. and
over tracks of Chicago, Rock Island

RULES AND REGULATIONS

and Pacific Railroad Co., service order
No. 1267, Is amended by substituting
the following paragraph (g) for para-
graph (g) thereof:

(g) Expiration date. The provisions
of this order shall expire at 11:59 p.m.,
February 15, 1979, unless otherwise
modified, changed, or suspended by
order of this Commission.

Effective date. This amendment
shall become effective at 11:59 p.m.,
August 15, 1978.
(49 U.S.C. I(10-17).)

A copy of this amendment shall be
served upon the Association of Ameri-
can Railroads, Car Service Division, as
agent of all railroads subscribing to
the car service and car hire agreement
under the terms of that agreement,
and upon the American Short Line
Railroad Association. Notice of this
amendment shall be given to the gen-
eral public by depositing a copy in the
Office of the Secretary of the Com-
mission, at Washington, D.C., and by
filing a copy with the Director, Office
of the Federal Register.

By the Commission, Railroad Serv-
ice Board, members Joel E. Burns,
Robert- S. Turkington,- and John R.
Michael. Member Robert S. Turking-
ton not participating.

H. G. Hoymm, Jr.,
ActingSecretary.

[FR Doc. 78-23218 Filed 8-17-78; 8:45 am]

[7035-01]

[Service Order No. 1272; Amdt. No. 2]
PART 1033-CAR SERVICE

Goodwin Railroad, Inc. Authorized to
Operate Over Certain Tracks
Owned by the State of New
Hampshire

AGENCY: Interstate Commerce Com-
mission.
ACTION: Emergency order (amend-
ment No. 2 to service order No. 1272).
SUIIARY: Service order No. 1272
authorizes the Goodwin Railroad Inc.,
to operate a line of railroad formerly
operated by the Boston and Maine
Railroad and now owned by the State
of New Hampshire extending between
Concord and Lincoln, N.H. An applica-
tion for permanent authority is pend-
ing. Service order No. 1272 ls pub-
lished in full in volume 42 of the Fm-

MrAL REGISTER at page 44815. Amend-
ment'No. 2 to service order No. 1272
extends the order for an additional 6
months.
DATES: Effective 11:59 p.m., August
15, 1978. Expires 11:59 p.m., February
15, 1979.
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FOR FURTHER INFORMATION
CONTACT.

C. C. Robinson, Chief, Utiization
and Distribution Branch, Interstate
Commerce Commission, Washing-
ton, D.C. 20423, telephone 202-275--
7840, Telex 89-2742.
Decided: August 11, 1978.
Upon further consideration of serv-

ice order No. 1;72 (42 FR 44815 and 43
FR 7324), and good cause appearing
therefor.

It Is ordered, § 1033.1272 Goodwin
Railroad, Inc. authorized to operate
over certain tracks owned by the State
of New Hampshire, service order No.
1272, Is amended by substituting the
following paragraph (e) for paragraph
(e) thereof:

(e) Expiration date. The provisions
of this order shall expire at 11:59 p.m.,
February 15, 1979, unless otherwise
modified, changed or suspended by
order of this Commission.

Effective date. This amendment
shall become effective at 11:59 pan.,
August 15, 1978.

(49 U.S.C. 1(10-17).)
A copy of this amendment shall be

served upon the Association of Ameri-
can Railroads, Car Service Division, as
agent of all railroads subscribing to
the car service and car hire agreement
under the terms of that agreement,
and upon the American Short Line
Railroad Association. Notice of this
amendment shall be given to the gen-
eral public by depositing a copy in the
Office of the Secretary of the Com-
mission, at Washington, D.C, and by
filing a copy with the Director, Office
of the Federal Register.

By the Commission, Railroad Serv-
ice Board, members Joel E. Burns,
Robert S. Turkington, and John R.
Michael. Member Robert S. Turking-
ton not participating.

H. G. Hom=, Jr,
ActingSecretary

[FR Doc. 78-23219 Fied 8-17-18 8:45 am]

[7035-ol]

[Service Order TNo. 1282; AmdL. No. 2]

PART 1033--CAR SERVICE

Amnercan Rail Horitage, Ltd., d.b.a. Crab Or-
chard and Egyptian Railroad Authorized to
Opera-to Over Tracks Embargoed by Illinois
Contral Gulf Railroad Co.

AGENCY: Interstate Commerce Com-
mission.
ACTION: Emergency order (amend-
ment No. 2 to service order No. 1282).
SUMMARY: Service order No. 1282
authorizes American Rail Heritage,
Ltd., d.b.a. Crab Orchard and Egyp-
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tian Railroad (CO&E) to operate over
Illinois Central Gulf Railroad Co.
(ICG) tracks between Ordill and
Mande, Ill. The ICG Railroad has
filed for abandonment of this portion
of their lines and has placed an embar-
go against all traffic to and from all
stations on the Mande district. Oper-
ation by the CO&E over these ICG
tracks is necessary to provide rail serv-
ice to shippers located adjacent to this
line. Service order No. 1282 is pub-
lished in full in volume 42 of the FED-
ERAL REGISTER at page 56127. Amend-

ment No. 2 extends the expiration
date of this order for 6 months.

DATES: Effective 11:59 p.m., August
15, 1978. Expires 11:59 p.m., February
15, 1979.

FOR FURTHER INFORMATION
CONTACT:

C. C. Robinson, Chief, Utilization
and Distribution Branch, Interstate
Commerce Commission, Washing-
ton, D.C. 20423, telephone 202-275-
7840, Telex 89-2742.

Decided: August 11, 1978.

Upon further c6nsideration of serv-
ice order No. 1282 (42 FR 56127, and
43 FR 7325), and good cause appearing
therefor:

It is ordered, § 1033.1282 American
Rail Heritage, Ltd. d.b.a. Crab Or-
chard and Egyptian Railroad author-
ized to operate over tracks embargoed
by Illinois Central Gulf Railroad Co.,

RULES AND REGULATIONS

service order No. 1282, is amended by [7035-01]
substituting the following paragraph SUBCHAPTER -- FRACTICE AND PROCEDURE
(e) for paragraph (e) thereof:

(e) Expiration date. The provisions [Ex Parte No.55 (Sub-No. 22)3

of this order shall expire at 11:59 p.m., PART 1106-IMPLEMENTATION OF

February 15, 1979, unless otherwise THE ENERGY POLICY AND CON-
modified, changed or suspended by SERVATION ACT OF 1975
order of this Commission.

Effective date. This order shall AGENCY: Interstate Commerce Com-

become effective at 11:59 p.m., August mission.

15, 1978. - ACTION: Change in effective date of
final rule.

(49 U.S.C. 1(10-17).) SUMMARY: The Commission adopted

A copy of this amendment shall be a final rule Implementing the Energy

served upon the Association of Ameri- Policy and Conservation Act of 1975

can Railroads, Car Service Division, as which was published at 43 FR July 12,.

agent of all railroads subscribing to 1978, at page 29946. The rule was to
the car service and car hire agreement take effect on September 1, 1978. How-

ever, this rule imposes uniform report-
under the terms of that agreement, ing requirements which must be ap-

and upon the American Short Line proved by the General Accounting
Railroad Association. Notice of this Office (GAO) under 44 U.S.C. 3512.
amendment shall be given to the gen- Since GAO approval Is not expected to

eral public by depositing a bopy in the be received by September 1, 1978, the

Office of the Secretary of the Com- effective date of the rule will be

mission, at Washington, D.C., and by changed to October 1, 1978.

filing a copy with the Director, Office EFFECTIVE DATE: October 1, 1978.

of the Federal Register. FOR FURTHER INFORMATION
CONTACT:

By the Commision, Railroad Serv- Michael J. Falk, Acting Chief, Sec-
ice Board, members Joel E. Burns, tion of Energy and Environment, In-
Robert S. Turkington and John R. DMIi- terstate Commerce Commission,

chael. Member Robert S. Turkington 12th and Constitution Avenue NW.,
not participating. Washington, D.C. 20423, 202-275-

H. G. Homrs, Jr., 7692.
Actin Secrtary.H. G. Hoiara, Jr.,

Acting Secretary. Acting SecretanJ.

EFR Doc. 78-23220 Filed 8-17-78: 8:45 am] E[R Doc. 78-23229 Filed 8-17-78; 8:45 am]
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proposed rules
This section of the FEDERAL REGISTER contains notces to the public of the proposed issuance of rules end regulatio. The purpose of these notices is to

I ive inerested prsons an opportunity to participate in the rule makdig prior to the adoption of the final rutes

[3410-02]
DEPARTMENT OF AGRICULTURE

Federal Grain Inspection Service

[7 CFR Part 800]

GRAIN STANDARDS.

Study Draft of Regulations, Extension of Com-
ment Period and Notice of Additional Rule-
making

AGENCY: Federal Grain Inspection
Service (Service), USDA.

ACTION: Extension of comment
period and notice of additional rule-
.making.
SUMMARY: The Federal Grain' In-
spection Service published at page
33612 of the FEDERAL. REGISTER for
Monday, July 31, 1978, a summary of
the study draft- to update the regula-
tions under the U.S. Grain Standards
Act, as amended. Requests have been
received to extend the comment
period. Because of the nature and
length of the summary, it has been de-
termined to extend the comment
period for an additional 30 days.

This summary did not include'sub-
part C which is the "Official Perform-
ance Requirements for Grain Inspec-
tion Equipment" or subpart D which
is the "Official Performance Require-
ments for Grain Weighing Equipment
and Related Grain Handling Sys-
tems." It has been concluded that sub-
parts C and D should be included in
the summary.-

DATE Written comments on the
study draft and the summary should,
be submitted by October 29, 1978.
ADDRESSES: Written comments
should be sent in: duplicate to the
Hearing Clerk,-USDA, Room 1077,
South-Agriculture Building, Washing-
ton, D.C. 20250, where they will be
available for public inspection during
normal business hours. For copies of
the study draft, write to the Compli-
ance Division, Room 2405, Auditors
Building, 14th Street and Indepen-
dence Avenue SW., Washington, D.C.
20250.
FOR FURTHER INFORMATION
CONTACT'

Leslie E. Malone (Program Oper-
ations), FGIS, USDA, Room 1627,
1400 Independence Avenue '8W.,
Washington, D.C. 20250, telephone
202-447-9166.

SUPPLEMENTAL INFORMATION:
The U.S. Grain Standards Act (7
U.S.C. 71 et seq.) was amended In 1976
(Pub. L. 94-582), and in 1977 (Pub. L.
95-113).

Summaries of the most of the sub-
stantive provisions in the study draft
of subparts C apd D follow:.

SuBPART C-OrFaiL PER owB mcr REqumc-
MENTS FOR GRA-INs1crrON EQUXPIMDT

Subpart C contains the minimum accept-
ance and maintenance tolerances for equip-
ment used In the official Inspection of grain.
including balances, barley pearlers, dockage
testers, diverter-type mechanical samplers,
moisture meters, protein-testing devices.
sieve devices, and test-welght apparatus.
The tolerances are based on and are in har-
mony with the tolerances that have been
and are being used by the Service In testing
inbpectlon equipment under the Act. Sub-
part C also contains requirements with re-
spect to the suitability, durability, Identili-
cation and marking, repeatability, security,
and Installation of equipment used for offi-
cial inspection purposes. Summaries of
seven of the provisions follow. Please See
§ 800.951 through § 800.961 for a complete
text of the provision andfor a definition of
terms.

1. The design, construction, and location
of grain sampling and Inspection equipment.
and related sample-handling system% shall
be sultable for the sampling and inspection
activities for which the equipment will be
used. (800.961(a))

2. The design, the construction, and the
materials used in grain sampling and Inspec-
tion equipment, and related sample-banding
systems, shall insure that under normal op-
erating conditions (a) operating parts will
remalin fully operable, (b) adjustments will
remain reasonably constant, and (c) accura-
cy will be maintained between equipment
test perods. (800.961(3))

3. Each Item of sampling and Inspection
equipment for which minimum toleranc
have been established shall be permanently
marked to show (a) manufacture's name,
initials, or trademark; (b) the serial number
of the equipment;- (c) the Identification of
the model, the type, and the design or pat-
tern of the equipment; (d) for diverter-type
mechanical samplers, the date the samplers
were Installed In their present location; (e)
for other equipment for which tolerances
have been established, the date the equip-
ment was manufactured. (800.961(c))

4. Each unit of inspection equipment
shall, within the tolerances prescribed In
§§ 800.953 and 800.960, be capable of repeat-
ing Its recorded results when the equipment
Is operated in its normal manner.
(800.961(d))

5. Each diverter-type sampler and each re-
lated sample-handling system shal (a) pro-
vide a ready means of sealing to block unau-
thorized adjustments, or removal or chang-
Ing of component parts or timing sequences,

without removing or breaking of the seals
and (b) otherwise be designed, constructed,
and installed in a manner to prevent decep-
tion to any person. (800.961(e))

6. -Grain sampling and inspection equip-
ment and sample-handling systems shall be
installed at a site approved by the Service In
accordance with manufacturer's instruc-
tions, including any instructions marked on
the equipment or systems. (800-961(f)(1))

7. The equipment and systems shall be so
Installed that neither the operation nor the
performance of the sampling or inspection
equipment or systems will be adversely af-
fected by the foundation, supports, or any
other characteristic of the installation.
(800.961(11(2))
SuBPART D-OmcIAL Ptrom cE REQuiR-

I tS resI Ga= sWrim ar EQUnrm= aND
REAT GAtr Hamr.nra SYys is

Subpart D contains requirements for (a)
Technical specifications, (b) tolerances, (c)
user requirements, and (d) other technical
requirements for official grain weighing
rscles and associated equipment." § 800.1001
includes the definition of technical terms
used throughout the subpart. Summaries of
the individual §§800.1000 through 800.10/2
follow.

1. Manufacturers of scale equipment (as
well as scale owners) will make use of this
section which covers general basic require-
ments pertaining to all grain scales.
(800.1002)

2. Indicating and recording elements, and
recorded representations shall be designed
and used in accordance with certain general-
ly accepted guidelines. (800.1003)

3. Balance, tare, level damping, and arrest-
ing mechanisms shall be designed and used
In accordance with certain generally accept-
ed guideline. (8001004)

4.Welghbeam normal balance position,.
welghbeam travel. welghbemam subdivi-
slons, poise stops, polse pawls, and reading
indicator requirements which are generally
accepted are covered in this section.
(800.1006)

5. Installation of scales shal be done in
accordance with certain generally accepted
guldellne. Some minor requirements with
regard to security of scale pIL (801008)

6. Various user requirements are delineat-
ed in this section. An effort is made to pro-
vide uniformity throughout the country.
(800.1009)

7. This section covers maintenance and ac-
ceptance tolerances for use in scale testing.
Thee tolerances differ from those in NB.S.
Handbook 44 and from those previously in
force by some regulatory agencies. The to-
lerances as stated are a compilation of var-

'The requirements are based on (and are
In general agreement with) accepted docu-
ments published throughout the grain in-
dustry such as: X.B.S. Handbook 44. Asscc-
ation of American Railroad's Scale Hand-
book. Terminal Grain Welghmaster's Hand-
book and other regulatory agency require-
ments.
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lous tolerances used by regulatory agencies
(taking into consideration the mission of
the Federal Grain Inspection Service as
mandated by the USGSA). (800.1010)

8. Weight indicating and weight recording
devices and representations shall meet cer-
tain generally accepted requirements.
(800.1011)

9. Railroad track scales shall meet certain
additional requirements stated in this sec-
tion. These requirements are generally ac-
cepted. (800.1012)

Done in Washington, D.C., August
26, 1978. -

D. E. GALLrART,
ActingAdministrator.

[FR Doe. 78-23408 Filed 8-17-78; 9:31 am]

[6750-01]
FEDERAL TRADE COMMISSION

[16 CFR Part 13]

[File No.772 3042J

MOORE & ASSOCIATES, INC., ET AL, T/A UNI-
CHECK, ET AL

Consent Agreement With Anaylsis To Aid
Public Comment

AGENCY: Federal Trade Commission.

ACTION: Provisional consent' agree-
ment.

SUMIMARY: In settlement of alleged
violations of Federal law prohibiting
unfair acts and practices and unfair
methods of competition, this provi-
sionally accepted consent agreement,
among other things, would require a
Honolulu, Hawaii, firm engaged in
providing various businesses with con-
sumer credit information and other
services, to cease furnishing reports
containing obsolete, inaccurate, or dis-
puted information; providing such re-
ports for improper purposes; or other-
wise failing to comply with statutory
requirements.

DATE: Comments must be received on
or before October 17, 1978.

ADDRESS: Comments should be di-
rected to: Office of the Secretary, Fed-
eral Trade Commission, Sixth and
Pennsylvania Avenue NW., Washing-
ton, D.C. 20580.

FOR FURTHER INFORMATION
CONTACT:

William A. Arbitman, Regional Di-
rector, San Francisco Regional
Office, Federal Trade Commission,
450 Golden Gate Avenue, San Fran-
cisco, Calif. 94102, 415-556-1270.

SUPPLEMENTARY INFORMATION:
Pursuant to section 6(f) of the FTC
Act, 38 Stat. 721, 15 U.S.C. 46 and
§2.34 of the Commission's rules of
practice- (16 CFR 2.34), notice is
hereby given that the following con-
sent agreement containing a consent
order to cease and desist and an expla-

nation thereof, having been filed with
and provisionally accepted by the
Commission, has been placed on the
public record for a period of sixty (60)
days. Public comment is invited. Such
comments or views will be considered
by the Commission and will be availa-
ble for inspection and copying at Its
principal office in accordance with
§ 4.9(b)(14) of the Commission's rules
of practice (16 CFR 4.9(b)(14)).

[Pile No. -

MooRE & ASSOCIATES, INC., Er AL., T/A Um-
CHEcK, AmD RENTOCK, ET AL.

AGR]MIENT CONTAINING CONSENT ORDER TO
CEASE AND DESIST

The Federal Trade Commission having
initiated an investigation of certain acts and
practices of Moore & Associates, Inc., a cor-
poration doing business as Uni-Check, and
Renteheck, and R. Donald Moore, individ-
ually and as an officer of said corporation,
and It now appearing that Moore & Aso
clates, Inc., a corporation, and R. Donald
Moore, individually and as an officer of sad
corporation, hereinafter sometimes referred
to as proposed respondents, are willing to
enter into an agreement containing an order
to cease and desist from the use of the acts
and practices being investigated.

It is hereby agreeciby and between Moore
& Associates, Inc., by its duly authorized of-
ficer, and R. Donald Moore, individually
and as an officer of said corporation, and
their attorney, and counsel for the Federal
Trade Commission, that:

1. Proposed respondent Moore & Asso-
ciates, Inc., is a Hawaii corporation, with its
principal office at 677 Ala Moana Boule-
vard, Suite 211, Honolul, Hawaii 96813.

Proposed respondent R. Donald Moore is
an individual and an officer of the said cor-
poration. He formulates, directs and con-
trols the acts and practices of said corpora-
tion. His address is the same as that of the
said corporation.

2. Proposed respondents admit all the ju-
risdictional facts set forth in the draft of
complaint here attached.

3. Proposed respondents waivm
(a) Any further procedural steps;
(b) The requirement that the Commis-

sion's decision contain a statement of find-
ings of fact and conclusions of lawand

(c) All rights to seek judicial review or
otherwige to challenge or contest the valid-
ity of the order entered pursuant to this
agreement.

4. This agreement shall not become a part
of the official record of the proceeding
unless and until it is accepted by the Com-
mission. If this agreement is accepted by
the Commission it, together with the draft
of complaint contemplated thereby, will be
placed on the public record for a period of
sixty (60) days and information in respect
thereto publicly released; and such accept-
ance may be withdrawn by the Commission
if, comments or views submitted to the
Commision disclose facts or considerations
which indicate that the order contained in
the agreement is inappropriate, improper,
or inadequate.

5. This agreement is for settlement pur-
poses only and does not constitute an admis-
sion by proposed respondents that the law
has been violated as alleged in the draft of
complaint here attached.

6 6. This agreement contemplates that, If It
is accepted by the Commission, and If such
acceptance is not subsequently vilthdrawn
by the Commission pursuant to the provi.
sions of § 2.34 of the Commission's rulco,itho
Commis$Ion may, without further notice to
proposed respondents, (1) issue Its com-
plaint corresponding in form and substance
with the draft of complaint here attached
and its decision containing the following
order to cease and desist in disposition of
the proceeding, and (2) make information
public in respect thereto. When so entered,
the order to cease and desist shall have the
same force and effect and may be altered,
modified, or set aside in the same manner
and within the same time provided by stat-
ute for other orders. The order shall become
final upon service. Mailing of~the complaint
and decision containing the agreed-to order
to proposed respondents' addresses as stated
In this agreement shall constitute service.
Proposed respondents waive any right they
may have to any other manner of service.
The complaint may be used in construing
the terms of the order, and no agreement,
understanding, representation, or interpre.
tation not contained In the order or the
agreement may be used to vary or contra-
dict the terms of the order.

7. Proposed respondents have read the
proposed complaint and order contemplated
hereby, and understand that once the order
has been issued, they will be required to file
one or more compliance reports showing
that they have fully complied with the
order, and that they may be liable for a civil
penalty In the amount provided by law for
each violation of the order after it becomea
final.

ORDER

It is ordered, That respondents Moore &
Associates, Inc., a corporation, d.b.a. Uni-
Check, Rentcheck, or under any other
name, its successors and assigns, and Its off i.
cers, and R. Donald Moore, individually and
as an officer of said corporation, and re-
spondents' agents, representatives, and em-
ployees, directly or thropgh any corpora.
tion, subsidiary, division, or other device, In
connection with collecting, preparing, as-
sembling and/or furnishing of consumer re-
ports, as "consumer report" Is defined In
section 603(d) of the Fair Credit Reporting
Act (Pub. I 91-508, 15 U.S.C. section 1601
et seq.), shall forthwith cease and desit
from:

1. Failing to maintain reasonable proce-
dures designed to prevent, in accordance
with section 605 of the Fair Credit Report-
ing Act, the inclusion in consumer reports
of obsolete information, as required by sec-
tion 607(a) of the Fair Credit Reporting Act.

2. Furnishing any consumer report to any
person, unless such report Is furnished:

a. In response to the order of a court
having Jurisdiction to Issue such order; or

b. In accordance with the written instruc.
tions of the consumer to whom the report
relates; or

c. To a person whom respondents then
have reason to believe intends, at the time
the information Is furnished, to use the in-
formation:

(1) In connection with a credit transaction
involving the consumer on whom the infor-
mation Is to be furnished and involving the
extension of credit to, or review or collec-
tion of an account of, the consumer; or

(2) For employment purposes; or
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(3) In, connection with underwriting of in-
surance involving the consumer, or

(4) In connection with a determination of
the consumer's eligibility for a license or
other benefit granted by a govenmental In-
strumentality required by law to consider an
applicant's financial responsibility or status;
or

(5) In connection with a business transac-
tion involving the consumer.

Provided however, A consumer report may
be furnished prior to a time when respon-
dents have reson to believe a person in-
tends to use the information for a purpose
enumerated in subsection c, above, If the
identity of the consumer(s) to whom the In-
formation relates is not disclosed on such
consumer report and cannot be determined
without the use of a unique identifier, such
as a social security number, driver's license
number, or bank account number. The Iden-
tifier used must be provided by the consum-
er at the time of the transaction with the
user. Communication of information pursu-
ant to this proviso does not relieve respon-
dents of responsibility to comply with all
other requirements of the order In connec-
tion with such transaction.

3. Fwling to maintain reasonable proce-
dures necessary to limit the furnlshlng of
consumer reports -to the purposes listed
under section 604 of the Act, as provided by
section 607 of the Act.

4. Failing to require prospective users of
consumer reports to certify the purposes for
which the information in such 'eports is
sought, and that it will be used for no other
purpose, in accordance with section 607(a)
of the Fair Credit Reporting Act.

5. Furnishing consumer reports to -any
user or prospective user of such reportswho
does not first provide the Identification and
the certification of purpose for which infor-
mation in such reports is sought, as requird
by section 607(a) of the Fair Credit Report-
ingAct

6. Failing, when the completeness or accu-
racy of.any item of information contained
in the consumer's file is disputed by the
cofsumer, to clearly note, in any subsequent
report containing the information in ques-
tion, that is disputed by the consumer, and
to provide either the consumer's statement
or a clear and accurate codification or sum-
mary thereof, as requird by section 611(c) of
the Fair Credit Reporting Act.

7. Failing to comply with all requirements
relating to consumer reporting agencies con-
tainedn sections 604, 605, 607, 609, 610, 611,
612, 613,and 614 of the Fair Credit Report-
ing Act.

It is further ordered, That respondents de-
liver a copy of this order to cease and desist
to all present and future personnel of re-
spondents engaged in the preparation and/
or furnishing of consumer reports, and that
respondents secure a signed statement ac-
knowledging receipt of said order from all
such personnel.

It -is further ordered, That the corporate
respondent notify the Commission at least
thirty (30) days prior to any proposed
change in the corporate respondent such as
dissolution, assignment or sale resulting in
the emergence of a successor corporation,
the creation or dissolution of subsidiaries or
any other change in the corporation which
may affect compliance obligations arising
out of the order.

It is further ordered, That each individual
respondent named herein promptly notify
the Commission of the discontinuance of his

present business or employment and of his
affiliation with a new business or employ-
ment. In addition, for a period of 10 years
from the effective date of this order, the re-
spondent shall promptly notify the Commis-
sion of each affiliation with a new business
or employment whose activities Involve con-
sumer reports, as "consumer report" Is de-
fined In section 603(d) of the Fair Credit
Reporting Act (Pub. 1. 91-508. 15 U.S.C. sec-
tion 1601 et seq.), or of his affiliation with a
new business or employment In which his
own duties and responsibilities Involve con-
sumer reports. Such notice shall Include the
respondent's new business address and a
statement of the nature of the business or
employment In which the respondent is
newly engaged as well as a description of re-
spondenVs duties and responsibilities In con-
nection with the business or employment.
The expiration of the notice provision of
this paragraph shall not affect any other
obligation arising under this order.

It isfurther ordered, That the respondents
herein shall within sixty (60) days after
service upon them of this order, file with
the CommisIon a report, in writing, setting
forth In detail the manner and form In
which they have complied with this order.

[File No. 772 30421

MOORE & AssocIATEs, Inc.

ANALYSIS OF PROPOSEn CONSENT ORDMa To AM
PUBLIC ComnE aT

The Federal Trade CommisIon has ac-
cepted an agreement to a proposed consent
order from Moore & Associates, Inc., a cor-
poration doing business as Uni-Check and
Rentcheck, and R. Donald Moore, Its presi-
dent.

The proposed consent order has been
placed on the public record for sixty (60)
days for reception of comments by Interest-
ed persons. Comments received during this
period will become part of the public record.
After sixty (60) days, the Commission will
again review the agreement and the com-
ments received and will decide whether It
should withdraw from the agreement or
make final the agreement's proposed order.

Moore & Associates, Inc., a Hawaii corpo-
ration, is engaged In offering services to
merchants, landlords, banks, and hotels.
which services include guaranteeing custom-
ers' checks (Uni-Check); guaranteeing
against finan ial loss caused by tenants
(Rentcheck); furnishing personal ind credit
information regarding prospective tenants
and applicants for checking accounts; and
furnishing the Identities of persons who
have not paid a hotel charge.

The complaint In this matter makes clear
that "check-guarantee" or "rent-guarantee"
information is a "consumer repart" for pur-
poses of the Fair Credit Reporting Act.

The complaint alleges that respondents
violated the Fair Credit Reporting Act and
the Federal Trade Commiion Act.

1. By failing to maintain procedures de-
signed to prevent the inclusion in consumer
reports of information which s more than 7
years old, with the exception of bankrupt-
cies which may be reported for 14 years.

2. By falling to maintain procedures de-
signed to limit the furnishing of consumer
reports to those purposes permitted by the
Act.
3. By failing, when a consumer has ques-

tioned the accuracy of the Information In
the file, to note in subsequent reports that

the Informatidn Is disputed, and to furnish
a statement of the consumer's version of the
dispute, or a codification thereof.

4. By furnishing, in connection with its
hotel-skip service, Information regarding
consumers to subscribing hotels, which at
the time the information is furnished do not
have a permissible purpose, In the form of a
legitimate business need. to receive the in-
formation.

The order requires specifcally that re-
spondents comply with Fair Credit Report-
ng Act requirements relating to obsolete in-
formation, furnishing information to per-
sons who do not have a permissible purpose
for the Information, and permitting the con-
sumer to dispute the accuracy of a consum-
er report, The order also requires respon-
dents to comply with other provisions of the
Act which place obligations on consumer re-
porting agencies.

The action will benefit consumers by re-
quiring, that the protections afforded to
consumers under the Fair Credit Reporting
Act relating to the accuracy and privacy of
personal information, are afforded to con-
sumers in Hawal about whom respondents
compile information.

The purpose of this analysis is to facili-
tate public comment on the proposed order
and It Is not intended to constitute an offi-
cial interpretation of the agreement and
proposed order or to modify In any way
their terms.

CAROL M Tnowas,
Secretary.

FR Doc. '78-23210 Filed 8-17-78; 8:45 am]

[8010-01]
SECURITIES AND EXCHANGE

COMMISSION

[17 CFR Port 270]

[Release No. IC-10358, File No. S7-7431

BEARING OF DISTRIBUTION EXPENSES BY
MUTUAL FUNDS

Comont Period Extended

AGENCY: Securities and Exchange
Commission

ACTION: Extension of public com-
ment period for advance notice of pro-
posed rulemaking.

SUMMARY: The Securities and Ex-
change Commission Is extending until
September 21, 1978, the public com-
ment period with respect to its ad-
vance notice of proposed rulemaking
on whether there might be conditions
under which mutual funds could be
permitted to use their assets to pay
distribution expenses. (43 FR 23589,
May 31, 1978). The comment period
was to expire on August 22, 1978. The
Commission has determined that it is
InAhe public interest to allow addi-
tional time for consideration of the ad-
vance notice of proposed rulemaking.

DATES' Comments must be submitted
on or before September 21, 1978.
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ADDRESSES: Send comments in trip.
licate to George A. Fitzsimmons, Sec-
retary, Securities and Exchange Com-
mission, 500 North Capitol Street,
Washington, D.C. 20549. All communi-
cations with respect to this matter
should refer to file No. S7-743: Such
communications will be available for
public inspection at the Commission's
Public Reference Room, Room 6101,
1100 L Street NW., Washington, D.C.

FOR FURTHER INFORMATION
CONTACT:

Richard W. Grant, Esq., 202-755-
0242 or Dianne E. O'Donnell, Esq.,
202-755-1796, Division of Investment
Management, Securities and Ex-
change Commission, Washington,
D.C.20549.

SUPPLEMENTARY INFORMATION:
In Investment Comapny Act release
No. 10252 (May 23, 1978) [43 FR
23589, May 31, 1978], the Securities
and Exchange Commission ("Commis-
sion") issued an advance notice of pro-
posed rulemaking, requesting public
comment with respect to the question
of whether there might be conditions
under which mutual funds could be
permitted to use their assets to pay ex-
penses incurred in connection with the
distribution of their shares. The Com-
mission stated that the public com-
ment period would expire on August
22, 1978.

It has come to the Commission's at-
tention that certain interested mem-
bers of the public may require more
time to complete their consideration
of the advance notice of proposed rule-
making in order to respond to the
Commission's solicitation" of com-
ments. The Commission has deter-
mined that it is appropriate in the
public interest to allow additional time
for the consideration of this advancenotice or proposed rulemaking. Ac-
cordingly, the Commission hereby ex-
tends the period for public comment
from August 22, 1978, to September
21, 1978.

By the Commission.

SHIRLEY E. HOLLIS,
Assistant Secretary.

AUGUST 14, 1978.

(FR Doc. 78-23207 Filed 8-17-78; 8:45 am]

[4110-031
DEPARTMENT OF HEALTH,

EDUCATION, AND WELFARE
Food and Drug Administration

[21 CFR Parts 182 and 186]

[Docket No. 78N-0152]
HYDROGENATED FISH OIL

Affirmation of GRAS Status as an Indirect
Food Ingredient; Correction

AGENCY: Food and Drug Administra-
tion.
ACTION: Proposed rule; correction.
SUMVIARY: In FR Doec. 78-19420, ap-
pearing at page 30300 in the FEDERAL
REGISTER of Friday, July 14, 1978, on
page 30302, second column, the ad-
dress in the footnote is changed to
read "508 S. Sixth St., Champaign, Ill.
61820."
FOR FURTHER INFORMATION
CONTACT:

John Richards, Federal (Register
Writer (HFC-10), Food and Drug
Administration, Department of
Health, Education, and Welfare,
5600 Fishers Lane, Rockville, Md.
20857, 301-443-2994.

-Dated: August 11, 1978.
WILIAL F. RANDOLPH,

Acting Associate Commissioner
for Regulatory Affairs.

[FR Doc. 70-23156 Filed 8-17-78; 8:45 am]

[4110-031
Food And Drug Administration

[21 CFR Parts 211 and 821]

[Docket No. 77N-0424]

ETHYLENE OXIDE, ETHYLENE CHLOROHYDRIN,
AND ETHYLENE GLYCOL

Proposed Rulamaking; Extension of comment
Period

AGENCY: Food and Drug Administra-
tion.
ACTION: Extension of comment
period.
SUMMARY: This document extends
the October 23, 1978, the comment
period on the proposal to restrict the
use of ethylene oxide in certain drug
products and medical devices for
human use. The action is being taken
to allow more time for the collection
and assessment of data on the issue.
The original comment period on the
proposal would have expired on
August 22, 1978.
DATE: Written comments by October
23, 1978.
ADDRESS: Written comments to the
Hearing Clerk (HFA-305),' Food and
Drug Administration, Room 4-65, 5600
Fishers Land, Rockville, Md. 20857.

FOR FURTHER INFORMATION
CONTACT:

Marilyn L. Watson, Bureau of Drugs
(HFD-30), Food and Drug Adminis-
tration, Department of Health, Edu-
cation, and Welfare, 5600 Fishers
Land, Rockville, Md. 20857, 301-443-
3640.

SUPPLEMENTARY INFORMATION:
In the FEDERAL REGISTER of June 23,
1978 (43 FR 27474), the Commissioner
of Food and Drugs issued a proposal to
restrict the use of ethylene oxide as a
sterilant for certain drug products and
medical devices for human use. The
proposal (1) established maximum res-
idue limits for ethylene oxide and its
two major reaction products, ethylene
chlorohydrin (2-chloroethanol) and
ethylene glycol, in drug products and
medical devices for human use, and (2)
established maximum daily levels of'
exposure for drug products for ethyl-
ene oxide and its two major reaction
products. This action was taken in re-
sponse to data that showed that resi-
dues of ethylene oxide in drug prod-
ucts and medical devices for which
ethylene oxide was used as a sterilant
might produce toxic reactions in pa-
tients, and because of the potential
risk of mutagenicity from exposure to
these residues. Interested person were
given until August 22, 1978 to submit
comments on the proposal.

In response to the proposal nine
comments were received requesting an
extension of the comment period.
While one comment requested an ex-
tension of 90 days, others requested an
extension of at least 60 days. Among
those requests presented, it was con-
tended that, due to the highly techni-
cal nature of the subject matter, addi-
tional time is needed to collect data
and adequately assess the overall
impact of the proposal. One comment
requested extension of the comment
period to review relevant data con-
tained in submissions to the Environ.
mental Protection Agency's (EPA)
"notice of rebuttable presumption
against registration and continued reg-
istration of pesticide products contain-
ing ethylene oxide," published In the
FEDERAL REGISTER of January 27, 1978
(43 FR 3801). It was also contended
that because many of the references
cited by the Commissioner were not
listed in EPA's related proposal, addi-
tional time is needed to carefully
review these references.

The Commissioner has considered
these requests and finds that an ex-
tension of the comment period is Justi-
fied. Because the initial comment
period was 60 days, however, and be-
cause a safety issue is involved, the
Commissioner believes that an exten-
sion of 60 days for the submission of
comments is sufficient.
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Accordingly, the comment period is
extended to October 23, 1978. Com-
ments may be seen in the Office of the
Hearing Clerk, Food and Drug Admin-
istration at the address noted above,

*between 9 am. and 4 p.m., Monday
through Friday.

Dated: August 11, 1978.
* WILIA F. RANDoLPH,

ActingAssociate Commissioner
forReguZatoryAffairm

EFR Doc. 78-23158 Filed 8-17-78; 8:45 am]

[1505-011

[21 CFR Parts 505, 539, 548]

BACITRACIN AND BACITRACIN-CONTAINING
DRUGS

Updating and Technical Revision

Corrections

In FR Doe. 78-16252 appearing at
page 25444 in the issue for Tuesday,
June 13, 1978, and corrected at page
35731 in the issue for Friday, August
11, 1978, second column, the correc-
tion for the sentence numbered 1
under technical changes should have
read as follows: "added to the dosage-
form monographs; (2) lower potency
limits be".

[4910-22]

DEPARTMENT OF TRANSPORTATION

Federal Highway Administration

[23 CFR Part 635]

EFHWA Docket No. 78-16]

CONSTRUCTION AND MAINTENANCE

Contract Procedures

AGENCY: Federal Highway Adminis-
tration, DOT.

ACTION: Proposed rule.

SUMMARY: The Federal Highway
Administration (FHWA) issues these
propsed amendments to a final rule
which reduce, clarify, and simplify the
regulatory reguirements pertaining to
the contracting for Federal-aid high-
way construction.

DATE: Comments on this proposal
must be submitted by October 17,
1978.

ADDRESS: Written comments should
be sent (preferably in triplicate) to:
Federal Highway A initration,
FHWA Docket No. 78-16, Room 4205,
400 Seventh Street SW., Washington,
D.C. 20590. All comments and sugges-
tions received will be available for ex-
amination- at the above address be-
tween the hours of 7:45 a.m. and 4:15
pxm., e.t., Monday through Friday.

FOR FURTHER INFORMATION
CONTACT:

K. L. Ziems, Chief, Contract Admin-
istration and Safety Branch, Con-
struction and Maintenance Divison,
Office of Highway Operations, 202-
426-4847; Wllbert Baccus, Olfice of
the Chief Counsel, 202-426-0786,
Federal Highway Administration,
400 Seventh Street SW., Washing-
ton, D.C. 20590. Office hours are
from 7:45 am. to 4:15 pm., e.t.,
Monday through Friday.

SUPPLEMENTARY INFORMATION:
FHWA proposes to clarify and to
reduce the existing regulations and to
comply with the requirement of the
FHWA policy on the minimnation of
redtape.

The deletion of § 635.118 would
remove the prohibition against Feder-
al-aid participation in bonuses paid to
contractors for early completion or
projects.

The deletion of § 635.119 would
permit the use of publicly [State]
owned equipment on Federal-aid pro-
jects.

Section 635.125 pertaining to safety
is proposed to be deleted as the same
requirements are contained In clause
VIII of the required contract provi-
sions Form FHWA 1496.1

The definition of minority business
enterprise is included in § 635.102 and
is in accordance with the latest DOT
order 4000.7A* Issued on March 6,
1978, and published in the F.nERAL
REGISTR on Monday, May 15, 1978.
The term "minority person" means a
person who is black, Hispanic, Asian
American, American Indian, Alaskan
Native, or a woman regardless of race
or ethnicity.

NoT.--The Federal Highway Administra-
tion has determined that this document
does not contain a major proposal according
to the criteria established by the Depart-
ment of Transportation pursuant to E.O.
12044.

Issued on August 7, 1978.
KARL S. BOWERS,

ActingFederml
HighwayAdministrator.

Part 635, subpart A of chapter I,
title 23 of the Code of Federal Regula:
tions is amended as follows:

§ 635.110 [Amended]
1. Delete the word "bids" in the sec-

tion heading for § 635.110 and insert In
lieu thereof the word "proJects"

§ 635.118 [Amended]
2. Delete from the table of sections

"9 635.118 Bonus payments,".
"9 635.119 Use of publicy owned equip-
ment,", and "§ 635.125 Health and
safety." and delete the corresponding
sections within the subpart;

'*Available for Inspection and copying as
prescribed In 49 CFR Part 7. Appendix D.

9 633.102 [Amended]
3. Section 635.102 is amended as fol-

lows:
(a) Paragraph "Ce)" is revised to read

as follows:.

* e S a S

(e) "Minority Business Enterprise"
means a business enterprise that is
owned and controlled by one or more
minority persons. The term "tminority
person" means a person who is black,
Hispanic, Asian American, American
Indian, Alaskan Native, or a woman
regardless of race or ethnicity. The
phrase "owned and controlled" as used
In this definition means a business
which is (1) a sole proprietorship le-
gitimately owned by an individual who
Is a minority person, (2) a partnership
or joint venture controlled by minority
Persons, and in which at least 51 per-
cent of the beneficial ownership inter-
ests legitimately are held by minority
persons, or (3) a corporation or other
entity controlled by minority persons,
and in which at least 51 percent of the
voting interests and 51 percent of the
beneficial ownership interests legiti-
mately are held by minority persons.

(b) By adding a new paragraph "(f')"
following paragraph "(e)," to read as
follows:

(f) "P.S. & E." means plans, specifi-
cations, and estimates.

4. Section 635.103 is revised to read
as follows:

§ 635.103 Applicability.
Subject to certain exceptions as pro-

vided in § 635.105(d), this subpart ap-
plies to all Federal-aid highway pro-
Jects except certification acceptance
projects. Only §§ 635.107(e), 635.108(c),
and 635.113(h) apply to certification
acceptance projects.

5. Section 635.104 is revised to read
as follows.

§635.104 Method of construction.
(a) Except as otherwise provided in

paragraph (b) of this section, actual
construction work shall be performed
by contract awarded to the lowest re-
sponsible bidder. The State highway
agency shall assure an opportunity for
free, open, and competitive bidding. It
shall assure adequate publicity of its
advertisements for bids. Its advertising
for bids and Its awarding of contracts
shall comply with the procedures and
requirements set forth in § 635.107.

(b) If the Division, Administrator
finds that It is in the public interest,
construction work may be performed
by some other method than by con-
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tract awarded by competitive bidding
pursuant to requirements and proce-
dures prescribed by the Division Ad-
ministrator. Approval by the Division
Administrator for construction by a
method other than competitive bid-
ding shall be requested by the State in
accordance with 23 CFR 635, Subpart
B.

6. Section 635.105 is revised to read
as follows:

§ 635.105 Supervising agency.
(a) The State highway agency is re-

sponsible for the construction of all
Federal-aid projects, including those
undertaken by or under the supervi-
sion of a county, city, or other local
public agency.

(b) When the work is to be per-
formed under a contract awarded by a
local public agency, all Federal re-
quirements including those prescribed
in this subpart shall be met.
(c) The State highway agency and

any such city or county shall not be
relieved of their responsibilities under
Federal law and the regulations when
they use the services of an engineering
organization.

(d) A Federal agency may perform
constructio4 operations on a Federal-
aid highway project on behalf of a
State highway agency or other public
agency. The Federal agency shall per-
form any such construction operations
by contract and under its procedures
and operations. The construction oper-
ations shall normally be performed
under the direct supervision of the
State highway agency. Direct supervi-
sion may, however, be exercised
through the contracting Federal
agency by mutual agreement between
it and the State highway agency. The
right of inspection of the work under
these contracts shall be extended to
all agencies involved in the project.

§ 635.107 [Amended]
7. Section 635.107 is amended as fol-

lows:
(a) Paragraphs "(a)" and "(b)" are

revised to read as follows:
(a) No project shall be advertised for

bids, prior to approval of P.S. & E. by
the Division Administrator.

(b) An advertisement for bids shall
not be issued by the State highway
agency until the provisions of the ap-
plicable FHWA regulations and direc-
tives covering the administration of
the highway relocation assistance pro-
gram have been met. The advertising
shall be done in accordance with the
laws, specifications, regulations, and
policies of the State in which the proj-
ect is located. It shall also- be done in
accordance with the applicable Feder-
al requirements set forth in this sub-
part and those implementing title VI
of the Civil Rights Act of 1964, under

conditions that will assure free and
adequate competition.

* * * * *

(b) Paragraph "(c)' is deleted and
reserved.
(c) Paragraph "(e)" is revised to read

as follows:

* * * * *

(e) Bidding opportunities shall be af-
forded on a nondiscriminatory basis to
all qualified bidders regardless of
State boundaries, and without regard
to race, sex, or national origin. Provi-
sions of State laws, specifications, reg-
ulations, or policies which may oper-
ate in a manner contrary to Federal
requirements, including those relating
to title VI of the Civil Rights Act 1964,
to prevent submission of a bid, or pro-
hibit consideration of a bid submitted
by any responsible contractor appro-
priately qualified in accordance with
§ 635.108, shall be inapplicable to Fed-
eral-aid projects. Where such inappli-
cable provisions exist, advertisements,
specifications, special provisions, or
other governing documents shall In-
clude positive statements to advise
prospective bidders of those provisions
that are not applicable.

(d) Paragraph "(g)" is deleted and
reserved.
(e) Paragraph "(h)" is amended by

deleting the words "In the event that"
in the first sentence and inserting in
lieu thereof the words "If conditions
in"'.

(f) Paragraph "(i)" is amended by
deleting subparagraph "(i)(2)" and re-
vising subparagraph "(i)(1)" to read as
"(i)";

§ 635.108 [Amended]
8. Section 635.108 is amended as fol-

lows:
(a) The first sentence of paragraph

"(a)" is amended by deleting the word
"Approved" and inserting in lieu
thereof the word "used." The second
sentence is 'amended by deleting the
words "he may submit" and "his" and
inserting in lieu thereof the words
"submitting" and "a', respectively.
The fourth sentence is amended by de-
leting the words "a call" and inserting
in lieu thereof the word "advertise-
ment." The fifth sentence is amended
by deleting the word "approved" and
inserting in lieu thereof the word
"used."

(b) Paragraphs "(b)" and "(c)" are
revised to read as follows:

shall be periodically reviewed by the
Division Administrator.
(c) The State highway agency shall

establish procedures for determining
and recording the minority and non-
minority classifications of bidders,
contractors, subcontractors, and appli-
cants for prequalfication or licensing.

* * * * *

§ 635.109 [Revised]
9. Section 635.109 is revised to read

as follows:
All bids received in accordance with

the terms of the advertisement shall
be publicly opened and announced
either item by item or by total
amount. The State highway agency
shall prepare and forward tabulations
of bids to the Division Administrator.

§ 635.110 [Amended]
10. The heading for § 635.110 Is

amended by deleting the word "bids"
and inserting In lieu thereof the word
"projects"

11. Section 635.110 Is amended by:
(a) Revising paragraph "(a)" to read

as follows:

* * * * *

(a) Subject to the advance approval
of the Division Administrator, the
State highway agency may tie two or
more Federal-aid projects together for
bidding purposes where it appears
that by so doing more favorable bids
may be received. Where the State
highway agency allows bidders to bid
for one or more of the tied projects, it
shall award the contract for the con-
struction of each project on the basis
of the lowest responsive bid submitted
for the project by a responsible bidder.

* * S *# *

(b) Revising the first sentence of
paragraph "(b)" to read as follows:

* * * * *

(b) Subject to the advance approval
of the Division Administrator, the
State highway agency may tie Feder-
al-aid projects and State-financed con-
struction projects together for bidding
where the conditions .and size of the
projects are so similar that the unit
costs on the Federal-aid projects will
not be increased by tying the pro-
jects * *

* * *t * S

(c) Revising the first sentence of
• • • * • paragraph "(c)" to read as follows:

(b) The procedures and require-
ments a State highway agency uses for
qualifying and licensing contractors,
who may bid for, be awarded, or per-
form Federal-aid highway contracts,

(c) Subject to the advance approval
of the Division Administrator the
State highway agency may tie a Feder-
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al-aid project and a State-financed 14. Section 635.114 Is revised to read
construction project together for bid- as follows:
ding purposes where conditions are
other than as outlined in § 635.110 § 635.114 Participation in progress pay-
(b) * * * ments.

(a) Federal funds will participate fn
* * * * * the estimated costs to the State high-

way agencies of construction accom-
§ 635.111 [Amended] plished as the work progresses, based

12. Section 635.111 is amended by: on claims submitted by State highway
(a) Revising paragraph "Cb)" to read agencies. When the contract provi-

as follows: sions provide for stockpiling, the
amount of the claim upon which par-

. , , , , ticipation is based may Include the ap-
propriate value of approved specifica-

(b) Contracts shall be awarded by tion materials stockpiled by the con-
the State highway agency to the tractor at the designated location if
lowest responsible bidder subject to the Division Administrator determines
the concurrence of the Division Ad- that:
ministator. (1) The material Is stockpiled at or

in the vicinity of the project site or
* * * * * that because of required fabrication at

Cb) Revising paragraph "Cc)" to read an offsite location the materials
as follows: cannot be stockpiled In the vicinity of

the project,
* . * a. . (2) The material has been paid for

by the contractor, and
(c) If the State highway agency de- (3) The material conforms with the

termines that the lowest bidder is not requirements of the plans and specifi-
responsible, it shall so notify and cations.
obtain the concurrence of the Division Cb) The quantity of the stockpiled
Administrator before making an award material eligible for Federal participa-
to. the next lowest responsible bidder tion in any case shall not exceed the
if such bid is otherwise acceptable. total estimated quantity required to

complete the project. The participat-
S• • • • ing value may not exceed the appro-

(c) Adding as the first word of -priate portion of the value of the con-
) gd P tract item or items in which such ma-

graph "(d)(5)" "If" and decaptalizing teris are to be incorporated.
Le word i re bi.U i
(d) Adding as the first word of para-

graph "(d)(6)" "If" and decapitalizing
the word "Bid" to read "bid"; and
(e) Deleting the word "is" in para-

graph "(d)(7)";
13. Section 635.113 is revised to read

as follows:

§ 635.113 Subcontracting.
(a) Contracts for projects shall re-

quire that the contractor's organiza-
tion be used to perform contract work
amounting to not less than 50 percent
of the total contract price excluding
identified specialty items. For pur-
poses of this paragraph an assignment
of contract work is considered synony- -
mous with a subcontract to perform
such work.

Cb) The State highway agency shall
not permit any of the contract work to
be performed under a subcontract,
unless such arrangement has been au-
thorized by the State highway agency
in writing. Prior to authorizing a sub-
contract, the State highway agency.
shall assure that the subcontract is
evidenced in writing and that it con-
tains all pertinent provisions and re-
quirements of the prime contract. A
copy of each such written authoriza-
tion shall be furnished promptly to
the Division Administrator.

§ 635.120 [Amended]
15. Section 635.120 is amended by de-

leting in the first sentence the words
"the" between "on" and "basis" and
"of' between "basis" and "arbitra-
tion," and insert in lieu thereof the
words "any" and "Including" respec-
tively;

§ 635.121 [Amended]
16. Paragraphs (a) and (b) of

§ 635.121 are revised to read as follows:.
(a) Subsequent to authorization by

the Division Administrator to proceed
with force account or contract work,
no major change shall be made which
will increase the cost of such work to
the Federal Government or alter the
termini, character, or scope of the
work without prior authorization by
the Division Administrator.

Cb) The Division Administrator may
retroactively authorize minor changes
and minor extra work. Such minor
changes and minor extra work items
would include, but not necessarily be
limited to, modifications in construc-
tion items within the scope of the
plans and contract provisions when
such modifications are required during
the progress of construction.

* * * 0 S

§ 635.124 [Amended]
17. Section 635.24 Is amended by:.
(a) Deleting the comma punctuation

and the words, "as described and de-
fined in the Manual of Highway Ac-
counting Procedures adopted in 1958
by the American Association of State
Highway Officails'" In the first sen-
tence of paragraph "aX2)";

Cb) Adding the article "a" between
the words "of'" and "contract" in the
last sentence of paragraph "(a)(2)";

(c) Deleting the last sentence in
paragraph "(b)";

(d) Deleting paragraphs "c)" and
"Ce)"; and

(e) Redesignate paragraph "(d)" to
read as "Cc)".

§ 635.126 [Amended]
18. Section 635.126 is amended by:
(a) Deleting the words "plans, speci-

fications, and estimates" in the first
sentence of paragraph "Cb)" and insert
in lieu thereof "P.S. & E!'; and

(b) Deleting the word "should" in
the last sentence of paragraph "Cb)"
and Insert n lieu thereof the word
"shall".

§ 635.127 [Amended]
19. Section 635.127 is amended under

"Notice to All Personnel Engaged on
Federal-aid Highway Projects' in the
first unnumbered paragraph by delet-
ing the word "or" between "Secretary"
and "Transportation" and insert in
lieu thereof the word "of".

(23 U.S.C. 315; 49 CPR 1.48(b).)
i Doc. 74-23209 Piled 8-17-78; 8:45 am]

[4310-2]
DEPARTMENT OF THE INTERIOR

Bureau of Indian Affairs
[25 cFX Part 1531

NAVAJO-HOPI JOINT USE AREA GRAZING

Revliion of Roglattons To Allow for Gruzing
Penrmls Pending Relocation

AGENCY: Bureau of Indian Affairs,
Interior.

ACTION: Proposed rule.
SUNIMARY: This notice proposes revi-
sions in the grazing regulations that
would allow for persons awaiting relo-
cation from lands partitioned to either
the Navajo or Hopi Tribes of which
they are not a member to graze a lini-
Ited number of livestock pending their
relocation. This rule is being proposed
because there have been certain diffi-
culties in the administration of the
Navajo-HopI joint use grazing pro-
gram.
DATE: Comments must be received by
September 18, 1978.
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FOR FUITHEIR INFORMATION
CONTACT:

William Benjamin, Project Officer,
Bureau of Indian Affairs, P.O. Box
1889, Flagstaff, Ariz. 86001, 602-774-
5261.
The principal author is David E.

Jones, Indian 'Affairs Division, Solici-
tor's Office, Washington, D.C. 20240,
202-343-9331.

SUPPLEMENTARY INFORMATION:
This notice is published in exercise of
authority delegated by the Secretary
to the Assistant Secretary for Indian
Affairs by 230 DM 2.

On April 26, 1977, the previous regu-
lations in part 153 were revised to re-
flect the partitioning on February 10,
1977, by the U.S. District Court for
the District of Arizona in Seka-
quaptewa et al.v. MacDonald, et aL,
Civ. No. 579-PCT-JAW, of the Joint
use area for which the regulations ap-
plied. They were revised principally to
reflect that the formerly jointly held
lands had been divided equally and
added to either the Navajo and Hopi
Reservations. The revision also re-
duced the level of Bureau of Indian
Affairs administration over the in-
volved lazlds. The final rulemaking
notice indicated the need for the Sec-
retary of the Interior's continuing in-
volvement with respect to grazing and
range restoration matters mandated
by statute, Navajo-Hopi Settlement
Act, act of December 22, 1974, 85 Stat.
1712, 25 U.S.C. 640d-6400d-24. The
notice also stated that the need for
the regulations would exist as long as
it took to complete the Settlement
Act-mandated tasks.

As the result of statements made'by
the court in the subsequent supple-
mental proceeding cited above, the
Navajo Tribe on March 8, 1978, sub-
mitted a petition which sought a revi-
sion in the regulations so as to provide
for the issuance of grazing permits to
persons awaiting relocation. Those
statements by the court involved an
interpretation of sections 13(a) and
14(a), 25 U.S.C. §§ 640d-12(a) and -
13(a), of the settlement act in light of
the provision in section 19(a) of the
act directing the Secretary to reduce
livestock to the carrying capacity of
the lands. The court, in statements
made at hearings on December 16,
1977, and March 28, 1978, suggested
that persons who are to be relocated
may nevertheless under the cited lan-
guage of the act graze livestock while
awaiting relocation.

The Hopi Tribe on March 23, 1978,
filed a paper in opposition to the
Navajo petition.

The proposed revision of the regula-
tions adds several terms to the defini-
tions, adds a new section, 153.20,
which sets out the standards for the
issuance of permits to persons await-

PROPOSED RULES

ing relocation pending their removal,
and revises other sections to be con-
sistent with the new section.

On May 15, 1978, the U.S. Circuit
Court of Appeals for the Ninth Circuit
vacated the order of partition of Feb-
ruary 10, 1977, and remanded to the
district court the issue of the exact lo-
cation of the south and part of the
west boundary of the joint use area.
The court of appeals in that decision
suggested that the district court enter
an interim partition decree so that the
potential disruption in the relocation
and livestock reduction processes be
minimized. Voluntary relocation is
now in progtess. Whether or not the
May 15 decision of the ninth circuit
court vacating the partition line will
extend the final date allowed the Re-
location Commission to file Its reloca-
tion plan (set for February 10, 1979)
has not been decided. In any event,
voluntary relocation will continue,
particularly after the district court
has adopted an interim partition line.

The reduction of livestock for the af-
fected persons-virtually all Navajo-
has had a traumatic effect and is pro-
ducing such significant soclopsycholo-
gical, cultural, and economic effects
upon these people as to warrant some
measures to minimize these effects. Al-
lowing some persons awaiting reloca-
tion whose avocation has been that of
stockmen to retain a limited number
of livestock in small measure alleviates
these effects.

Accordingly, the following sections
of 25 CFR Part 153 are proposed to be
revised as follows:

Section 153.1, Definitions, is pro-
posed to be revised by adding the fol-
lowing subsections:

§ 153.1 Definitions.

(h) "Person awaiting relocation"
means a person meeting each of the
following criteria: (1) A resident of the
former joint use area who is listed on
the Bureau of Indian Affairs enumera-
tion; (2) has a livestock inventory
listed with the project officer, and (3)
is eligible for relocation under the Set-
tlement Act because they are residing
on lands partitioned to the tribe of
which they are not a member.

(I) "Carrying capacity" means the
maximum stocking rate possible with-
out inducing damage to vegetation or
related resources.

(j) "BIA enumeration" means the
list of persons living on and improve-
ments located within the former joint
use area obtained byVdoor-to-door in-
terviews by the project officer's staff.

(k) "Livestock inventory" means the
list maintained by the project officer
of livestock owned by persons having
customary grazing use in the former
joint use area.

(1) "Settlement Act" means the Act
of December 22, 1974, 88 Stat. 1712, 25
U.S.C. §§ 640d-6400d-24, in which the
U.S. District Court for the District of
Arizona was authorized to partition
the joint use area lands equally be-
tween the Navajo and Hopi Tribes;
and in which the Secretary of the In-
terior is directed to immediately com-
mence the reduction of livestock graz-
ing on the Joint use area and to com-
plete reduction to carrying capacity, to
restore the range to the maximum
extent feasible, and to survey, monu-
ment, and fence the partition bound-
ary.

Section 153.6, Grazing on range
units authorized by permit, is pro-
posed to be revised by adding refer-
ences to the new final section. As pro-
posed to be revised, it will provide as
follows:

§ 153.6 Grazing on range units authorized
by permit.

Grazing use on range units is au-
thorized only by a grazing permit. The
project officer shall assign grazing
privileges to each tribe for their re-
spective reservation lands within the
former joint use area and/or shall al-
locate grazing in accordance with
§ 153.20. Grazing use by tribal enter-
prises will be permitted and permits
may be issued in the name of the
tribe. The project officer will issue
permits to persons or enterprises
based on the determination by the re-
spective tribes or pursuant to § 153.20.

Section 153.7, Xind of livestock, Is
proposed to be revised to add a refer-
ence to the new section. It would pro.
vide as follows:

§ 153.7 Kind of livestock.
Unless preempted by the project of-

ficer's action under § 153.20, each tribe
may determine, subject to the carrying
capacity, the kind of livestock that
may be grazed on the range units
within their reservation lands.

Section 153.8, Grazing fees, is also
proposed to be revised to add a refer-
ence in subsection (a) to the new final
section. As revised, it would read as
follows:

§ 153.8 Grazing fees.
(a) The respective tribal grazing

bodies may determine whether grazing
fees will be charged and the rate to be
charged for the use, subject to the
provisions of § 153.20.

Section 153.9, Duration of grazing
permits, is also proposed to be revised
to add a reference to the new section.
A. revised, it would read as follows:
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§ 153.9 Duration of grazing permits.
Each tribe may determine the maxi-

mum duration of grazing permits not
to exceed 5 years per permit period
and subject to § 153.10(b) and § 153.20.

Section 153.13, Payment of tribal
fees, is also proposed to be revised to
add a reference to the new section
which establishes a limitation on the
assessment of fees in certain instances.
As revised, it would read as follows:

§ 153.13 Payment of tribal fees.
Subject to the provisions of § 153.20,

fees and taxes exclusive of annual
grazing rental provided for in § 153.8
which may be assessed by the respec-
tive tribes in connection with graxing
permits shall be billed for by the re-
spective tribe and paid annually in ad-
vance to the designated tribal official.
Failure to make payments will subject
the grazing permit to cancellation and
may disqualify the permittee from re-
ceiving futhre permits so long as he is
delinquent..

Finally, it is proposed to add a new
section to provide for the issuance of
grazing permits to persons awaiting re-
location. As proposed, the section
would provide as follows:

§ 153.20 Grazing privileges of persons
awaiting relocation.

Any person awaiting relocation, as
defined in § 153.1(h), shall be eligible
for a grazing permit for lands within
the former joint use area under the
following terms and conditions.

(a) 'The project officer shall first
verify that an applicant meets the cri-
teria of the definition,-§ 153.1(h).

(b) Permits will be issued by the
project officer directly to persons
awaiting relocation. The permits will
authorize the grazing of a specific
number and kind of livestock. The de-
termination of the number of livestock
permitted to a person will be based on
an assessnient of the following factors:

(1) The number of dependents in the
person's household;

(2) The age, education, and income
prospects of the applicant.

(c) The permit shall be for a specific
number and kind of animal(s) which
shall not exceed the number of animal
units of the Flagstaff Administrative
Office's livestock inventory as of Feb-
ruary 10, 1977. No such-permits will be
issued that exceed one-half the car-
ring capacity of a range unit.

(d) Grazing fees will be assessed and
paid in accordance with the Settle-
ment Act provision for rental of the
other tribe's lands by persons who are
not members, 25 U.S.C. § 640d-15. The
project officer will determine the fair
rental value as grazing fees and the re-
spective tribes will be responsible for
payment of the fees for their mem-
bers' use. Other fees and/or taxes may
be separately assessed by the tribe on
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whose lands the person awaiting relo-
cation is grazing permitted livestock,
but such fees and/or taxes shall not be
assessed at a rate greater than that
charged to members of the tribe on
whose reservation lands the person
grazes the livestock.

(e) Subject to the provision of
§ 153.10(b), permits shall expire when
the person awaiting relocation Is relo-
cated pursuant to the Settlement Act
or on the date a final order Is entered
(and appeals concluded) requiring the
person to relocate, whichever s earli-
er. No permit will be issued for an ini-
tial term greater than 5 years. Permits
may be reissued upon application and
redetermination of eligibility. All per-
mits will expire upon the end of the
period provided by the Settlement Act
for the completion of relocation, 25
U.S.C. 640d-13(a), unless otherwise ex-
tended.

FoRasr J. GERARD,
Assi.stantSecretaryfor

IndianAffaimr
EFR Doe. 78-23233 Piled 8-17-78; 8:45 am]

[6560.01]
ENVIRONMENTAL PROTECTION

AGENCY

[40 CFR Part 6S]

FRL 950-51

STATE AND FEDERAL ADMINISTRATIVE EN-
FORCEMENT OF IMPLEMENTATION PLAN RE-
QUIREMENTS AFTER STATUTORY DEADUNES

Proposed Approval of an Administrative Order
Issued by the State of Colorado to Cox
Graln Co., Brush, Colo.

AGENCY" Ebnvironmental Protection
Agency.

ACTION: Proposed rule.
SUIMARY: EPA proposes to approve
an administrative order issued by the
State of Colorado, through the Air
Pollution Variance Board to Cox
Grain Co. (Cox) for Its grain elevator
headhouse vent emissions in Brush,
Colo. The order requires Cox to bring
its grain elevator into compliance with
certain regulations contained in the
federally approved Colorado State im-
plementation plan (SIP) by November
15, 1978. Because the order has been
issued to a major source and permits a
delay in compliance with provisions of
the SIP, It must be approved by EPA
before it becomes effective as a de-
layed compliance order under the
Clean Air Act (the Act). If approved
by EPA, the order will constitute an
addition to the SIP. In addition, a
source In compliance with an approved,
order may not be sued under the Fed-
eral enforcement or citizen suit provi-
sions of the Act for violations of the
SIP re&ulations covered by this order.
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The purpose of this notice is to invite
public comment on EPA's proposed
approval of the order as a delayed
compliance order.

DATE: Written comments must be re-
ceived on or before September 18,
1978.
ADDRESSES: Comments should be
submitted to Director, Enforcement
Division, EPA, Region VIII, 1860 Lin-
coin Street, Denver, Colo. 80295. The
State order, supporting material, and
public comments received in response
to this notice may be inspected and
copied (for appropriate charges) at
this address during normal business
hours.

FOR FURTHER INFORIATION
CONTACT.

Mr. Gary E. Parish, Enforcement Di-
vision, EPA. Region VIII, 1860 Lin-
coln Street, Denver, Colo. 80295,
telephone 303-837-236L

SUPPLEIMTARY INFORATION:
The order under consideration Is set
forth after the signature line below.

Because this order has been issued
to a major source of particulate emis-
sions and permits a delay in compli-
ance with the applicable regulation, it
must be approved by EPA before it be-
comes effective as a delayed compli-
ance order under section 113(d) of the
act. EPA may approve the order only
if It satisfies the appropriate require-
ments of this subsection EPA has pre-
liminarily determined that the order
complies with those requirements, but
specifically requests public comment
on those matters.

If the order is approved by EPA,
source compliance with its terms
would preclude Federal enforcement
action under section 113 of the Act;
against the source for violations of the
regulations covered by the order
during the period the order is In
effect. Enforcement against the source
under the citizen suit provision of the
Act (section 304) would be simiarly
precluded. If approved, the order
would also constitute an addition to
the Colorado SIP.

The provisions of 40 CFR Part 65
will be promulgated by EPA soon, and
will contain the procedure for EPA's
Issuance, approval, and disapproval of
orders under section 113(d) of the Act.
In addition, part 65 will contain sec-
tions summarizing orders issued, ap-
proved and disapproved by EPA A
prior notice proposing regulations for
part 65, published at 40 FR 14876
(April 2, 1975), will be withdrawn, and
replaced by a notice promulgating
these new regulations.

All interested persons are invited to
submit written comments of the pro-
posed order. Written comments re-
ceived by the date specified above will
be considered in determining whether
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EPA may approve the order. Final ap-
proval or disapproval will also be pub-
lished in the FEDERL REGISTER.

Dated: August 3, 1978.
ROGER L. WInxAms,

ActingRegional
Administrator, Region VIII.

BEFORE THE AIR POLLUTION VARIANCE BOARD
OF THE STATE OF COLORADO

IN THE MATTER OF COX GRAIN CO., INC.

FINDINGS OF FACT. CONCLUSIONS OF LAW, AND
DECISION

This matter was heard by the Colorado
Air Pollution Variance Board (hereinafter
"the Board") at this scheduled meeting on
May 4, 1978, at the Colorado Department of
Health Building, Denver, Colo. The-hearing
was conducted at the request of Cox Grain
Co., Inc., at Brush, Colo. (hereinafter "the
Petitioner"), for the purposes of determin-
ing whether this Board should grant an
order authorizing a specific period of var-
nce from the provisions of regulation No.

1, section I.A.I., of the Air-Pollution Control
Commission, for the purpose of Petitioner's
installation of control equipment. Such in-
stallation was to be upon a express timeta-
ble and schedule, and was to accomplish'
compliance'of Petitioner's headhouse vent
with the above-reference regulation.

A quorum of the Variance Board was pres-
ent during the entire hearing and partici-
pated in deliberation and voting on this
matter. Thomas R. Heaton presided over
the hearing as Chairman.

FINDINGS OF FACT

In accordance with the full and complete
agreement of the parties and based upon
the evidence presented at and during the
hearing on May 4, 1978, a record of the pro-,
ceedings having been duly recorded and
compiled by a certified shorthand reporter
(which record is available to any party and
for review by any member of the public, in
accord with C.R.S. 1973, 25-7-116(3)). the
Board has made the following findings of
fact in support of its decision:

1. The headhouse vent of the Petitioner's
grain elevator, located near the Junction of
Clifton and Railroad Avenue, Brush, Colo.,
were in violation of the Commission's regu-
lation No. 1, section IAI.., as alleged in the
cease and desist order issued by the division
on February 6. 1978. This finding is support-
ed by Petitioner's stipulation as to the valid-
ity and propriety of the division's cease and
desist order.

2. Petitioner's headhouse vent is not capa-
ble of compliance with applicable emission
control regulation without installation of
the corntrol equipment proposed -for installa-
tion (cyclone) or comparable equipment.
This finding is supported by Petitioner's
stipulation thereto and by inspections and
evaluations conducted by the division.

3. Petitioner desires the grant of a vari-
ance for the purpose of installing sufficient
control equipment at its headhouse vent to
accomplish compliance with all applicable
rules and regulations of the Colorado Air
Pollution Control Commission and further
desires to take such steps as may be neces-
sary to assure that this order of the Board
is sufficient to meet all requirements of sec-
tion 113(d) of the Federal Clean Air Act, as
amended (42 U.S.C. 7413(d)) ("delayed com-

pliance orders"). This finding is supported
by Petitioner's stipulation thereto.

CONCLUSIONS OF LAW

In the course of Its deliberations and an-
cillary to its findings and decision in this
matter, the Board has made the following
Conclusions of Law.

1. That the Colorado Air Pollution Vari-
ance Board has authority to accept, review,
and grant or deny requests for hearings re-
garding requested variances and that it has
the power to hold such public hearings, re-
ceive pertinent and relevant proof, rule on
objections and motions, and do such other
things as it deems necessary, proper, or de-
sirable in order to effectively discharge Its
duties and responsibilities under article 7 of
title 25, C.R.S. 1973, all in conformity with
that statute and with article 4 of title 24,
C.R.S. 1973. In the course of such a hearing,
the Board has specific authority to deter-
mine whether alleged violations of emission
control regulations exist or did exist and to
consider the granting of variances. (Section
25-7-113 and 25-7-115, C.R.S. 1973, as
amended).

2. That in the course of performing duties
and exercising responsbillties delegated to-
this Board, a hearing afforded Petitioner
was conducted in accord with the procedur-
al requirements of the procedural rules for
proceedings before the Air Pollution Con-
trol Commission and the Air Pollution Vari-
ance Board, the Colorado Administrative
Procedure Act, and all applicable provisions
of the Colorado Air Pollution Control Act.
The decision of the Board, set forth below,
is based upon substantial evidence present-
ed at the hearing.

3. That the provisions of the Commis-
sion's regulation No. 1, section I.A.1., have
been and are now applicable to Petitioner's
headhouse vent, Cox Grain Co., Inc., Brush,
Colorado, pursuant to provisions of section
116 of the Federal Clean Air Act, as amend-
ed (42 U.S.C. 7416).

4. That as concerns violation alleged by
the division, the Petitioner's . headhouse
vent is subject to the 20 percent opacity
standard set forth in the Commission's reg-
ulation No. 1, section I.A..; Petitioner has
alleged no facts upon which this Board
could find the 40 percent standard set forth
at section I.A.2.(d) of regulation No. 1, appli-
cable to the headhouse vent.

5. That the Board, having determined vio-
lations to exist or have existed and having
received a specific request for variance from
the Petitioner, has authority to grant a vari-
ance to the Petitioner with express condi-
tions pursuant to authority granted by
C.R.S. 1973, section 25-7-115(4). Petitioner
has the burden of proof with regard to the
necessity or propriety of any such variance.
The determination of this Board is final and
effective on the date of the grant or denial
of variance to the Petitioner, subject to fur-
ther action by the Commission pursuant to
C.R.S. 1973, 25-7-116(9) or the grant of a re-
hearing by this Board, either or both of
which must occur within thirty (30) days
from the date of such grant or denial of
variance.

DECISION AND ORDER-

The Colorado Air Pollution Variance
Board hereby grants to the Petitioner a
variance from the application of Commis-
sion regulation No. 1, section I.A.1. from the
enforcement of a cease and desist order
Issued by the division on February 6, 1978,

which order pertains to the Petitioner's
headhouse vent at Brush, Colo. This vari-
ance is granted to allow for completion of
construction and preliminary testing of a
cyclone. Petitioner shall employ its best ef-
forts to achieve final compliance as soon as
practical, but in no event shall Petitioner
fail to attain compliance by November 15,
1978. This variance shall expire on the date
of attainment of compliance, but in any
event, not later than November 15, 1978,
and shall be subject to the following specific
terms and conditions:

1. Petitioner will Implement a schedule for
construction and final compliance as fol-
lows:
Submittal of Control Plan-April 15, 1978.
Out for Bids-May 15, 1978.
Contracts Awarded-June 15, 1978.
Start Construction-August 15, 1978,
Complete Construction-October 15, 1978.
Final Compliance-November 15, 1978.

The Board and the division shall be given
two (2) weeks' prior notice of any anticipat-
ed failure to meet schedule dates.

2. During the interim period prior to the
final compliance date, the Petitioner shall
take such operational measures as are con-
sidered practical and beneficial with respect
to minimization of emissions on a continu.
ous basis.

3. Petitioner will comply to the best of Its
ability with the requirements of all applica.
ble provisions of State and Federal regula-
tions regarding air pollution, and is fully
aware that if final compliance is not
achieved by July 1, 1979, sanctions will be
imposed by USEPA (United States Environ-
mental Protection Agency) pursuant to sec-
tion 120 of Federal Clean Air Act (42 U.S.C.
7420).

4. For purposes of insuring that this order
of the Colorado Air Pollution Variance
Board will be acceptable to the USEPA for
approval and Issuance pursuant to section
113(d) of the Federal Clean Air Act, as
amended, (42 U.S.C. 7413(d)), the Petitioner
has expressed Its desire to and does formal.
ly:

(a) Waive any and all of Its rights pro.
vided under Colorado law for appeal of or
challenge to the substantive merits of a
cease and desist order issued February 6,
1978 by the Air Pollution Control Division,
Colorado Department of Health, and to any
and all associated rights and claims for ad-
ministrative or judicial stay of said order.

(b) Waive any and all of Its rights pro-
vided under Colorado law for appeal of or
challenge to the substantive merits of any
order issued by the Colorado Air Pollution
Variance Board granting a viirlance in thi
matter, and to any and all associated rights
for or claims to administrative or Judicial
stay of such order.

These waivers are entirely voluntary on
the part of the Petitioner, but have been
specifically relied upon by the Board in the
consideration of this variance and are there-
fore included as specific conditions of such
variance.

5. Should the Petitioner, Cox Grain Co,,
Inc., fail to meet any of the above terms and
conditions of this variance, the variance
shall forthwith be rendered null and void In
accord with the provisions of C.R.S. 1973,
25-7-115(4).

The following members of the Colorado
Air Pollution Variance Board voted in favor
of this decision:
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Thomas R. Heaton, Lewis H. Hoyle, M.D.,
George F. Wiley, A. George Setter, David
B. Hahn, Thomas D. Smart, Jr., Michael

-I. Gilbert, Jerald J. Devitt.
The following members of the Colorado

Air Pollution Variance Board voted against
this decision:

None.
Dated tils 14th day of July 1978, nuc

pro tune to May 4, 1978.

TxommssR. HEAToN,
Chairman, Air Pollution Variance

Board of the State of Colorado.
[FR Doe. 70-23180 Filed 8-17-78; 8:45 am]

[6560-o1
[4o CFR Part 65 -

EFRL 943-8]

STATE AND FEDERAL ADMINISTRATIVE
ORDERS PERMITTING A DELAY IN COMPU-
ANCE WITH STATE IMPLEMENTATION PLAN
REQUIREMENTS

Proposed Approval of an Administrative Order
Issued by Ohio Environmentol Protection
Agency to Gold Bond Building Products

AGENCY: Environmental Protection
Agency.

ACTION: Proposed rule.
SUMMARY: EPA proposes to approve
an administrative order issued by the
Ohio Environmental Protection
Agency to-Gold Bond Building Prod-
ucts. The order requires the company
to bring-air emissions from its tectum
manufacturing process in Newark,
,Ohio, into compliance with certain
regulations contained in the federally-
approved Ohio State implementation
plan (SIP) by June 30, 1978. Because
the order has been issued to a major
source and permits a delay in compli-
ance with provisions of the SIP, it
must be approved by EPA before It be-
comes effective as a delayed compli-
ance order under the Clean Air Act
(the Act). If approved by EPA, the
order will constitute an addition to the
SIP. In addition, a source in compli-
ance with an approved order may not
be sued under the Federal enforce-
ment or citizen suit provisions of the
Act for violations of the SIP regula-
tions covered by the order. The pur-
pose of this notice is to invite public
comment on EPA's proposed approval
of-the order as a delayed compliance
order.
DATE: Written comments must be re-
ceived- on or before September 18,
1978.
ADDeRESS: Comments should be sub-
mitted to Director, Enforcement Divi-
sion, EPA, Region V, 230 South Dear-
born Street, Chicago, Ill. 60604. The
State order, supporting material, and
public comments received in response
to this, notice may be inspected and
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copied (for appropriate charges) at
this address during normal business
hours.
FOR PTEETHER INFORMATION
CONTACT.

Anne Swofford, Attorney, Enforce-
ment Division, EPA. Region V, Chli-
cago, IlL 60604, 312-353-2082.

SUPPLEM= nY INFORMATION:
Gold Bond Building Products operates
a tectum manufacturing plant at
Newark, Ohio. The order under con-
sideration addresses emissions from
the facility, which are subject to OAC-
3745-17-07 (formerly AP-3-07) and
OAC-3745-17-11 (formerly AP-3-12).
The regulations limit the emissions of
particulate matter, and is part of the
federally-approved Ohio State Imple-
mentation plan. The order requires
final compliance with the regulation
by June 30, 1978. The source has
agreed to comply with the terms of
the order and has waived any and all
rights to seek Judicial review of the
order, or to seek a stay of enforcement
of the order in connection with any Ju-
dicial review of the implementation
plan, or portion thereof.

Because this order has been Issued
to a major source of particulate
matter emissions and permits a delay
in compliance with the applicable reg-
ulations, it must be approved by EPA
before It becomes effective as a de-
layed compliance order under section
113(d) of the Clean Air Act. EPA may
approve the order only If it satisfies
the appropriate requirements of this
subsection,

If the order Is approved by EPA,
source compliance with Its terms
would .preclude Federal enforcement
action under section 113 of the Act
against the source for violations of the
regulation covered by the order during
the period the order is in effect. En-
forcemefit agalint the source under
the citizen suit provision of the Act
(section 304) would be similarly pre-
cluded. If approved, the order would
also constitute and addition to the
Ohio SIP.

All interested persons are Invited to
submit written comments on the pro-
posed order. Written commnents re-
ceived by the date specified above will
be considered in determihing whether
EPA may approve the order. After the
public comment period, the Adminis-
trator of EPA will publish in the Fzm.
ERAL REGssa the Agency's final
action on the order in 40 CFR Part 65.

The provisions of 40 CFR Part 65
will be promulgated by EPA soon and
will contain the procedures for EPA's
issuance, approval, and disapproval of
orders under section 113(d) of the Act.
In addition, part 65 will contain sec-
tions summarizIng orders Lssued, ap-
proved, and disapproved by EPA. A
prior notice proposing regulations for
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part 65, published at 40 FR 14876
(April 2, 1975), will be withdrawn, and
replaced by a notice promulgating-
these new regulations.
(42 US.C. 7413, 7601.)

Dated: July 10, 1978.

VmADs V. A uA s.,
ActingRegional

Administrator, Region V.
BEM= - 03UO EVmOINUMMT

Pnorrcrox Aoc
OEDER

In re: Gold Bond Building Products , a Di-
vision of National Gypsum Co. 105 South
Sixth Street, Newark, Ohio 43055.

Thils order 13 Issued this date pursuant to
Ohio Revised Code §3104L03(S) and section
113(d) of the Clean Air Act, as amended, 42
U.S.C. 7401 et seq. ("the Act"). This order
contains a schedule for compliance, Interim
requirements, and monitoring and reporting
requirements. Public notice and opportunity
for a public bearing have been provided pur-
sutant to section 113(d](I) of the Act.

ANTDING3
Gold Bond Building Products ("Gold

Bond") operates a tectum manufacturing
plant at 105 South Sixth Street, Newark,
Ohio. Particulate matter 1s emitted from
the tectum manufacturing proces.
0145020005 P001, in quantities In excess
than permitted by OAC 3745-17-07 CAP-3-
07) and OAC 3745-17-11 (AP-3--2) which
constitute part of Ohio's implementation
plan approved pursuant to section 110 of
the Clean Air Act.
After a thorough investigation of all rele-

vant facts, including public comment, It Is
determined that Gold Bond I- unable to Im-
medlately comply with those portions of the
Implementation plan specified above, and
that the schedule for compliance set forth
in this order is as expeditious as practicable,
requires use of the best practicable system
of emLssion reduction for the period the
order I- In effect, and requires compliance
with reasonable and practicable Interim re-
quIrements Including those necessary to
avoid Imminent and substantial endanger-
mat to human heelth and to comply with
the Implementation plan. insofar as the
source Is able.

n7erefoz it is hereby ordfered:
L That Gold Bond will comply with the

Ohio implementation plan regulations at Its
tectum manufacturing plant, 105 South
Sixth Street, Newark, Ohio 43055, tectum
(fiber board) manufacturing process, In ac-
cordance with the following schedule on or
before the dates specified.
L February 1, 1978-Award construction

contract(s).
2.May 31. 1978--Complete construction.
3. June W, 1978-Achleve and demon-

strate final compliance with OAC 3745-17-
07 and OAC 3745-17-11.
IL That Gold Bond shall comply with the

following interim requirements at its
Newark, Ohio, tectum manufacturing plant.
Sad requirements are determined to be the
best reasonable and practicable Interim
system of emission reduction (taking into
account the requirements for which conpli-
ance is ordered n section L above), and are
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necessary to assure compliance with OAC
3745-17-07 and OAC 3745-17-11 insofar as
Gold Bond is able to comply during the
period this order is in effect:

1. Tectum II (foam) line and recutting op-
erations will be scheduled on 2nd shift or
when main production line (fabricating of
Tectum thicknesses from 1" to 3.5") is down
except when main line is producing 2" prod-
ucts or thinner.

2. Production operations will be curtailed
during air pollution alerts as determined by
Ohio EPA.

III. That Gold Bond is not relieved by this
order from compliance with any require-
ments imposed by the Implementation plan,
EPA, and/or the courts pursuant to section
303 during any period of imminent and sub-
stantial endangerment to the health of per-
sons.

IV. That Gold Bond shall comply with the
following emission monitoring and reporting
requirements on or before the dates speci-
fied below:

A. Emission monitoring,
1. Opacity reading shall be taken by a cer-

tified smoke reader at monthly intervals,
commencing 1 month from the effective
date of this order. With the exception of
the first monthly reading, said readings
shall be taken during that phase of the
tectum manufacturing process which pro-
duces the heaviest emissions, as determined
by the smoke reader at the time of the first
monthly reading. At the time of the first
reading, the smoke reader shall take read-
ings for all phases of the tectum manufac-
turing process. Readings will be submitted
within 5 days to the Central District Office
of Ohio EPA.

B. Reporting requirements:
1. No later' than 5 days after any date for

achievement of any incremental step or
final compliance, specified in this order,
Gold Bond shall notify Ohio EPA in writing
of its noncompliance and reasons therefor,
with the requirement. If delay is anticipated
or unexpectedly experienced in meeting any
requirement of this order, Gold Bond shall
immediately notify Ohio EPA in writing of
the anticipated or actual delay and reasons
therefore. Notification to EPA of any antici-
pated or actual delay does not excuse the
delay.

2. All submittals and notifications to Ohio
EPA pursuant to this order shall be made to
the Central District Office, 369 East Broad
Street, Columbus, Ohio 43216, 614-466-6450.

V. Nothing herein shall affect the respon-
sibility of Gold Bond to comply with State
or local regulations, except as enumerated
herein.

VI. Gold Bond is hereby notified that its
failure to achieve final compliance by July
1, 1979 will result in a requirement to pay a
noncompliance penalty under section 120 of
the act. In the event of such failure, Gold
Bond will be formally notified pursuant to
section 120(b)(3), and regulations promul-
gated thereunder, of its noncompliance.

VIL This order shall be terminated in ac-
cordance with section 113(d)(8) of the act if
the director of the Ohio EPA or the Admin-
istrator determines on the record, after
notice and hearing, that an inability to
comply with OAC 3745-17-07 and OAC
3745-17-11 no longer exists.

VIII. Violation of any requirement of this
order shall result in one or more of the fol-
lowing actions:

A. Enforcement of such requirement pur-
suant to section 113(a), (b), or (c) of the act,

including possible judicial action for an in-
junction and/or penalties, and in appropri-
ate cases, criminal prosecution.

B. Revocation of this order, after notice
and opportunity for a public hearing, and
subsequent enforcement of OAC 3745-17-07
and OAC 3745-17-11 in accordance with the
preceding paragraph.

C. If such violation occurs on or after July
1, 1979, notice of noncompliance and subse-
quent action pursuant to section 120 of the
act.

IX. This order shall be effective upon ap-
proval by the Administrator, or his author-
ized representative, and upon entry upon
the journal of the Director.

Dated: April 15, 1978.
NED E. WIL.As,

Director of
Environmental Protection.

WAIVER OF RIGHTS TO CHALLENGE ORDER

Gold Bond, by the duly authorized under-
signed, hereby agrees to comply with the
foregoing order, and agrees to waive any
and all rights it may have under any provi-
sion of law to seek judicial review of the
order, to seek judicial review of any subse-
quent EPA approval of the order and to
seek a stay of enforcement of the 1order in
connection with any judicial review of the
implementation plan, or portion thereof.

Dated; January 20, 1978.

W. B. HOFFZLUN,
Vice President, Manufacturing and

Engineering, Gold Bond Building
Products.

[FR Doe. 78-22447 Filed 8-17-78; 8:45 am]

[6560-01]
(40 CFR Part 65]

[FRL 950-6]

STATE AND FEDERAL ADMINISTRATIVE
ORDERS PERMITTING A DELAY IN COMPU-
ANCE WITH STATE IMPLEMAENTATION PLAN
REQUIREAENTS

Notice of Proposed Approval of an Adminis-
trative Order issued by Hammond Air Pollu-
tion Control Departmont to Steel Containers
Inc., d.b.a. Calumet Containers

AGENCY: Environmental Protection
Agency.

ACTION: Proposed rule.

SUMMARY: EPA proposes to approve
an administrative order issued by the
Hammond Air Pollution Control De-
partment to Steel Containers Inc.,
d.b.a. Calumet Containers. The order
requires the company to bring air
emissions from its pail reclamation in-
cinerator in Hammond, Ind., into com-
pliance with certain regulations con-
tained in the federally approved Indi-
ana State implementation plan (SIP)
by December 31, 1978. Because the
order has been issued to a major
source and permits a delay in compli-
ance with provisions of the SIP, it
must be approved by EPA before it be-
comes effective as a delayed compli-

ance order under the Clean Air Act
(the Act). If approved by EPA, the
order will constitute an addition to the
SIP. In addition, a source in compli-
ance with an approved order may not
be sued under the Federal enforce-
ment or citizen suit provisions of the
Act for violations of the SIP regula-
tions covered by the order. The pur-
pose of this notice is to invite public
comment on EPA's proposed approval
of the order as a delayed compliance
order.

DATE: Written comments must be re-
ceived on or before September 18,
1978.

ADDRESS: Comments should be sub-
mitted to Director, Enforcement Divi-
sion, EPA, Region V, 230 South Dear-
born Street, Chicago, IlM. 60604. The
State order, supporting material, and
public comments received in response
to this notice may be inspected and
copied (for appropriate charges) at
this address during normal business
hours.

FOR FT URTHER INFORMATION
CONTACT:

Anne Swofford, Attorney, Air En-
forcement Branch, Enforcement Di-
vision, EPA, Region V, 230 South
Dearborn Street, Chicago, Ill. 6064,
312-353-2082.

SUPPLEMENTARY INFORMATION:
Steel Containers Inc., d.b.a. Calumet
Containers operates a pall reclamation
incinerator at Hammond, Ind. The
order under consideration addresses
emissions from the facility, which are
subject to State of Indiana Regula-
tions APC-7 and APC-16. The regu-
lations limit the emissions of particu-
late matter and carbon monoxide and
are part of the federally approved In-
diana SIP. The order requires final
compliance with the regulation by De-
cember 31, 1978, through installation
of a multichambered incinerator. In
the interim, the facility will operate
its pail reclamation incinerator at P.
production maximum of 1,600 pails
per day. The source has consented to
the terms of the order.

Because this order has been issued
to a major source of particulate
matter and carbon monoxide emis.
sions and permits a delay in compli-
ance with the applicable regulation, it
must be approved by EPA before it be-
comes effectivb as a delayed compli-
ance order under section 113(d) of the
Act. EPA may approve the order only
if it satisfies the appropriate require-
ments of this subsection.

If the order is approved by EPA,
source compliance with its terms
would preclude Federal enforcement
action under section 113 of the Act
against the source for violations of the
regulation covered by the order during
the period the order is in effect. En-
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forcement against the source under
the citizen suit provision of the Act
(section 304) would be similarly pre-
cluded. If approved, the order would
also constitute an addition to the Indi-
ana SIP.

All interested persons are invited to
submit written comments on the pro-
posed order. Written comments re-
ceived by the date specified above will

e considererd in determining whether
EPA may approve-the order. After the
public comment period, the Adminis-
trator of EPA will publish in the PED-
ErAL REGISTER the Agency's final
action on the order-in 40 CFR Part 65.

The provisions of 40 CFR Part 65
will be promulgated by EPA soon, and
will contain the procedure for EPA's
issuance, approval, and disapproval of
orders under section 113(d) of the Act.
In addition, Part 65 will contain sec-
tions summarizing orders issued, ap-
proved, and disapproved by EPA. A
prior notice proposing regulations for
part 65, published at 40 PR 14876
(April 2, 1975), will be withdrawn, and
replaced by a notice promulgating
these new regulations.

(42 U.S.C. 7413,7601.)
Dated: July 11, 1978.

VALDAS V. ADemKUs,Acting Regional
Administrator, Region V.

HsznsoND Am POLLUTION CONTROL

[Order No. HAPC 5-1-A3
In the matter of -Steel Containers Inc,

d.b.a. Calumet Containers. Proceeding
under section 113(d) of ihe Clean Air Act, as
amended.

OhDER
The following order is Issued this date

-pursuant to section 113(d) of the Clean-Air
Act, as amended 42 U.S.C. Section 7401 et
seq. (hereinafter referred to as "the Act").
Public notice and an opportunity for public
hearing and 30 days notice to the State of
Indiana and the US. EPA have been pro-
vided pursuant to section 113(d)(1) of the
Act. This order contains a schedule for com-
pliance, for interim- control requirements,
and reporting requirements. Final compli-
ance is required as expeditiously as practica-
ble, but not later~than December 31, 1978.

On April 27, 1978, the Hammond Air Pol-
lution Control Department approved a com-
pliance program from the Steel Containers
Inc., d.b.a. Calument Containers (herein-
after referred to as "the Company") for the
pail reclamation incinerator at the Compa-.
ny's Hammond facility. Such operation Is al-
leged to be in violation of Hammond Air
Quality Control Ordinance No. 3522 (as
amended), Article VI, Section 6.14 (State of
Indiana Regulations APC-7 and APC-16).
Such incinerator operation must be multi-
chambered and have a direct flame after-
burner in order to comply with the above-
mentioned regulations.

The Company agreed to commit itself to a
- compliance schedule through an order

issued under section 113(d) of the Act.

PROPOSED RULES

The Company has waived Its right to a
notice of violation under section 113(aX1) of
the Act, and any notice requirements of the
State of Indiana and the city of Hammond
air pollution control ordinance.

After thorough Investigation of all rele-
vant facts, including public comment, It Is
determined that the schedule for compli-
ance set forth In this order Is as expeditious
as practicable, and that the terms of this
order comply with section 113(d) of the Act.

Therefore, it is hereby ordered, That: L
The Company shalk

1. Preliminary design approved. May 19,
1978.

2. Engineer design finalized. June 30. 1978.
3. Obtain permits and open for bids. July

1, 1978.
4. Award bids. August 1, 1978
5. Start construction, September 1, 1978.
6. Complete construction, November 1.

1978.
7. Final compliance, December 31. 1978.
IL The Company shall achieve final com-

pliance for the above-mentioned unit with.
all the above-mentioned regulations by De-
cember 31, 1978.

Ill. Pursuant to section 113(d)(7) of the
Act, during the period In which this order is
in effect, the Company shall use the best
practicable system(s) of emission reduction
so as to avoid an imminent and substantial
endangerment to the health of persons and
shall further comply with the requirements
of the applicable Implementation plan Inso-
far as It is able to.

IV. During the period in which this order
is in effect, the Company shall operate Its
pall reclamation incinerator at a production
maximum 1.600 palls per day. The 1,600-
palls.per-day production rate is below max-
mum design and agreed upon to reduce
emissions In the interim. The Company
shall^ maintain records throughout the
period in which this order is In effect which
demonstrates that the provisions of this
paragraph are being followed. Such records
shall be available for Inspection by the U.S.
EPA, State of Indiana, and the Hammond
Air Pollution Cqntrol Department.

V. The Company shall submit reports to
the Hammond Air Pollution Control De-
partment detailing progres made with re-
spect to each requlrdment of this order.
Such reports shall be submitted within five
(5) days of the completion of any require-
ments of this order. To enable verification
that this order will be achieved as expedl.
tiously as practicable, the Company shall
submit Its quarterly financial statement to
the Hammond Air Pollution Control De-
partment within five (5) days of Its receipt.
Such quarterly financial statement shall be
considered confidential Information by this
agency. Such quarterly financial statement
shall begin with the last quarter of 1977 and
shall terminate with the completion of this
order. In addition, no later than December
31, 1978, the Company shall certify to the
Hammond Air Pollution Control Depart-
ment that the facility is in final compliance
with all applicable regulations.

VL Failure to meet any of the provisions
of this order shall be considered a violation
of the order and subject the Company to
prosecution.

VI. In the event that the Company has
not achieved final compliance as required by
this order by December 31, 1978, It shall
thereafter be subject to any applicable form
of enforcement action for each day of viola.
tion beyond date of this order shall be con-
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sldeed-a violation of this order. This order
does not preclude the US. EPA or the State
of Indiana to bring an enforcement action
under section 113(b) of the Act; for each day
of violation beyond December 31, 1978.

VIIL All submissions and notification to
the Hammond Air Pollution Control De-
partment pursuant to this order shall be
made to the Chief. Hammond Air Pollution
Control Department, 5925 Calumet Avenue,

anmond. Ind. 46320.
IX. Nothing In this order shall be con-

strued so as to effect the Company's respon-
sIbility to comply with any other Federal,
State, or local regulations.

. Nothing in this order shall be con-
strued as a waiver by the US. EPA, State of
Indiana. or Hamond Air Pollution Control
Department of any rights or remedies under
the Clean Air Act, including, but not limited
to. section 303 of the Act, 42 U.S.C. Section
7603, and any State statutes, regulations, or
local ordinances.

XI. The Company is hereby notified that,
Its failure to achieve final compliance by
July 1, 1979, will result in a requirement to
pay a noncompliance penalty under section
120 of the Act. In the event of such failure,
the Company will be formally notified, pur-
suant to section 120(b)(3) and any regula-
tions promulgated thereunder, of Its non-
compliance.

II The Department has found that the
Company Is presently unable to comply
with the State of Indiana Implementation
plan thereby nece5sstatng the promulga-
tion of this order.

XIII The Department has determined
that continuous emsion monitoring and re-
porting is not warranted under this order
due to the size of the pall reclamation Incin-
erator, Its cost for compliance versus the
cost for continuous monitoring of emLssions.

XIV. This order shall be terminated In ac-
cordance with section 113(d)(8) of the Act if
the chief of the Hammond Air Pollution
Control Department determines on the
record, after notice and hearing, that the
Company has brought the pail reclamation
incinerator Into compliance prior to the
final compliance date of this order.

XV. This order will not take effect until
receipt of formal approval from US. EPA
Regional Administrator and such approval
will become an addendum to the order.

Dated: June 27,1978.
RONALD L. NovAE.

Chief, Hammond Afr Poluton
Control Department

The Steel Containers Inc., cLba. Calumet
Containers has reviewed this order and be-
lieves It to be a reasonable means by which
It can achieve compliance with Hammond
Air Pollution Control Ordinance No. 3522 as
amended. Article VI, Section 6.14 (State of
Indiana Regulations APC-7 and APC-16),
and hereby consents to Its requirements.
The Company walvre Its right to a notice of
violation under section 113(a)(1) of the
Clean Air Act and any notice requirements
of the State of Indiana and the city of Ham-
mond air pollution control ordinance.

Dated: June 27,1978.

Jomi JA=Exmr.A,
Steel Container4 Inc.

d.b.a. CaZumet Containers.
FR Doec. 78-23153 Filed 8-17-78; 8:45 am]
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PROPOSED RULES

[6560-01]
[40 CFR Part 651

tFRL 950-2; Docket No. VII-78-DCO-23

STATE AND FEDERAL ADMINISTRATIVE
ORDERS EPJMITTING A DELAY IN COMPLI-
ANCE WITH STATE IMPLEMENTATION PLAN
REQUIREMENTS

Proposed Approval of an Administrative Order
Issued by Iowa Department of Environmen-
tel Quality to John Deere Tractor Works,
Waterloo, Iowa

AGENCY: Environmental Protection
Agency.

ACTION: Proposed rule.

SUMMARY: EPA proposes to approve
an administrative order issued by the
Iowa Department of Environmental
Quality to John Deere Tractor Works.
The order requires the company to
bring air emissions from its boilers
Nos. 6, 7, 8, and 9 in 'Waterloo, Iowa
into compliance with certain regula-
tions contained in the federally ap-
proved Iowa State implementation
plan (SIP) by February 10, 1979. Be-
cause the order has been issued to a
major source and permits a delay in
compliance with provisions of the SIP,
it must be approved by EPA before it
becomes effective as a -delayed -ompli-
ance order under the Clean -Air Act
(the act). If approved by EPA, the
order will constitute an addition to the
SIP. In addition, a source in compli-
ance with an approved order may not
be sued under the Federal enforce-
ment or citizen suit provisions of the
act for violations of the SIP regula-
tions covered by the order. The pur-
pose 'of this notice is to invite public
comment on EPA's proposed approval
of the order as a delayed compliance
order.
DATE: Written comments must be re-
ceived on or before' September 18,
1978.
ADDRESS: Comments should be sub-
mitted to and copies of the order may
be secured bY writing to the Director,
Enforcement Division, EPA, Region
VII, 1735 Baltimore, Kansas City, Mo.
64108. The State order, supporting
material, and, public comments re-
ceived in response to this notice nay
be inspected and copied (for appropri-
ate charges) at this address durino
normal business hours.

FOR FURTHER INFORMATION
CONTACT:

Peter J. Culver or Henry F. Rom-
page, Environmental Protection
Agency, Region VII, 1735 Baltimore,
Kansas City, Mo. 64108, 816-374-
2576.

SUPPLE ENTARY INFORMATION:
John Deere Tractor Works operates a
manufacturing plant at Waterloo,

Iowa. The order under consideration
addresses emissions from boilers Nos.
6, 7, 8, and 9 at the facility, which are
subject to subrule 400--4.3(2)b Iowa
Administrative Code, Combustion for
indirect heating. The regulation limits
the emissions of particulates, and is
part of the federally approved Iowa
State implementation plan. The order
requires final compliance with the reg-
ulation by February 10, 1979, through
installation of an electrostatic precipi-
tator. The source has consented to the
terms of the order and the source has
satisfied increments A 1, 2, 3, 4, and 6
.contained in the order. The construc-
tion is complete and the company now
operates either on gas or vith the
emission controls operating. The com-
pany will conduct emissions tests in
December 1978, when the boilers can
be operated within 85 percent of the
maximum load.

Because -this order has been issued
to a major source of particulate emis-
sions and permits a delay in compli-
ance with the applicable regulation, it
must be approved by EPA before it be-
comes effective as a delayed compli-
ance order under section 113(d) of the
Clean Air Act (the act). EPA may ap-
prove the order only if it satisfies the
appropriate requirements of this sub-
section. The Iowa Department of Envi-
ronmental Quality issued its order fol-
lowing a public hearing which was pre-
ceded by thirty (30) days public notice.
The Regional Administrator finds the
interim requirements contained in the
order are reasonable and practicable,
provide for use of the best practicable
system of emission reduction and
assure compliance with subrule 400-
4.3(2)b insofar as John Deere Tractor
Works is able to comply during the
period the Order is n effect. The com-
pany will replace its existing monitors
with monitors that comply with the
requirements of 40 CPR part 60, Ap-
pendix B. Environmental Protection
Agency proposes to approve the order
because it satisfies the appropriate re-
quirements of section 113(d) of the
act.

If the order is approved by EPA,
source compliance with its terms
would preclude Federal enforcement
-action under section 113 of the act
against the source for violations of the
regulation covered by the order during
the period the order is in effect. En-
forcement against the source under
the citizen suit provision of the act
(section 304) would be similarly pre-
cluded. If approved, the order would
also constitute an addition to the Iowa
SIP.

All interested persons are invited to
submit written comments on the pro-
posed order. Written comments re-
ceived by the -date specified above will
be considered in determining whether
EPA may approve the order. After the

public comment period, the Adminis-
trator of EPA will publish in the FIn-
ERAL REGISTER the Agency's final
action on the order in 40 CFR part 65.

The provisions of 40 CFR part 65
will be promulgated by EPA soon, and
will contain the procedure for EPA's
issuance, approval, and disapproval of
orders under section 113(d) of the act.
In addition, part 65 will contain sec-
tions summarizing orders issued, ap-
proved, and disapproved by EPA. A
prior notice proposing regulations for
part 65, published at 40 FR 14876
(April 2, 1975), will be withdrawn, and
replaced by a notice promulgating
these new regulations.
(42 U.S.C. 7413, 7601.)

Dated: July 17, 1978.
KATHIE= Q. CAr~M,

Regional Administrtor,
Region VII.

EF1L Doe. 78-23184 Flied 8-17-78, 8:45 am

[6560-01]
[40 CFR Part 65]

[FRL950-3; Docket No. VII-78-DCO-43

STATE AND FEDERAL ADMINIZTRATIVE
ORDERS PERMITTING A DELAY IN COMPLI-
ANCE WITH STATE IMPLEMENTATION PLAN
REQUIREMENTS

Proposed Approval of an Administrative Order
Isuod by Iowa Department of Environmen-
tal Quality to Iowa Public Service Co.,
George Neal Station

AGENCY. Environmental Protection
Agency.
ACTION: Proposed rule.
SUMMVIARY: EPA proposes to approve
an administrative order Issued by the
Iowa Department of Environmental
Quality to Iowa Public Service Co.,
George Neal Station. The order re-
quires the company to bring air emls-
sions from Its boiler No. II in Salix,
Iowa into compliance with certain reg-
ulations contained in the federally ap-
proved Iowa State implementation
plan (SIP) by September 26, 1978. Be-
cause the order has been Issued to a
major source and permits a delay in
compliance with provisions of the SIP,
It must be approved by EPA before it
becomes effective as a delayed compli-
ance order under the Clean Air Act
(the Act). If approved by EPA, the
order will constitute an addition to the
SIP. In addition, a source in compli-
ance with an approved order may not
be sued under the Federal enforce-
ment or citizen suit provisions of the
Act for violations of the SIP regula-
tions covered by the order. The pur-
pose of this notice Is to invite public
comment on EPA's proposed approval
of the order as a delayed compliance
order.
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PROPOSED RULES

DATE: Written comments must be re-
ceived on I or before September 18,
1978.
ADDRESS: Comments should be sub-
mitted to and copies of the order may
be secured by writing to the Director,
Enforcement Division, EPA, Region
VII, 1735 Baltimore, Kansas City, Mo.
64108. The State order, supporting
material, and public comments re-
ceived in response to this notice may
be inspected and copied (for appropri-
ate charges) at this address during
normal business hours.

FOR FURTHER INFORMATION
CONTACT'
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ily 17, 1978.
KA.MXEN Q. CAN,

RegionalAdministrator,
Region VII.

8-23185 FlIed 8-17-78; 8:45 am]

[40 CFR Part 180]

L 951-2; PP 8E2102/P911
PESTICIDE PROGRAMS

nd Exemptions From Tolerances
a Chemicals in or on Raw Agrcul-
odities

ToLEURAnc Pon THE Psv-
LCAL N-(MmacAroumHYL)

.nns S-C O-Dn~mn Pnos-
oATE)

Office of Pesticide Pro-
nvironmenta Protection

PA).
Proposed rule.

Y: This notice proposes that
be established for residues
insecticide N-(mercapto-

thalimide S-O 0O-dimethyl
dithloate) on kiwi fruit. The
vas submitted by Stauffer
Co. This regulation would
maximum permissible level

!s of the subject insecticide
it.

nments must be received on
eptember 18, 1978.

ADDRESS: Send comments to Federal
Register Section, Program Support Di-
vision (TS-757), Office of Pesticide
Programs, EPA, room 401, East Tower,
401 M Street SW., Washington, D.C.-
20460.

FOR FURTHER INFORMATION
CONTACT.

Mr. Timothy Gardner, Product Man-
ager (PM-I5), Registration Division
(TS-767), Office of Pesticide Pro-
grams, EPA, 202-426-9425.

S M ARY INFORMATION.
Stauffer Chemical Co., 1200 South
47th Street, Richmond, Calif. 94804,
has submitted a pesticide petition (PP
8E2102) to the EPA. This petition re-
quests that the Administrator propose
that 49 CFR 180.261 be amended by
the establishment of a tolerance for
the cholinesterase-inhibiting residues
of the insecticide N-(mercapto-
methyl)Phthaimtfde S-(O,O-dimethyl
phosphorodthioate) and Its oxygen
analog N-(mercaptomethyl)phthali-
mide S-(O,O-dimethyl phosphorothio-
ate) in or on the raw agricultural com-
modity kiwi fruit at 25 parts per million
(ppm).

The data submitted in the petition
and other relevant material have been
evaluated. No toxicology data accom-
panled this petition. All toxicology
data requirements were referenced in
this action. The toxicology data refer-
enced in the petition in support of the
proposed tolerance included a 13-week
rat feeding study with a 20 ppm no-ob-
servable-effect level (NOEL), a 13-
week dog feeding study with a 75 pmm
NOEL, a three-generation rat repro-
duction study with a 40 ppm NOEL. a
hen demyelination study (negative), a
rabbit teratology study (negative at 60
milligrams (mg)/kflogram (kg) of body
weight (bw)Iday), 2-year dog and rat
feeding studies with 40 ppm NOEL's
(both based on cholnesterase-inhibi-
tion), a Rhesus monkey teratology
study (negative at 8 mg/kg bw/day),
and a male rat acute oral lethal dose
(LD50) study.

Based on the NOEL n the rat 2-year
feeding study and using a 10-fold
safety factor, the acceptable daily
intake (ADI) Is 0.2 mg/kg bw/day. The
theoretical maximal residue contribu-
tion (TMRC) from the tolerances
which have been previously estab-
lished for residues of the insecticide
on a variety of raw agricultural com-
modities at levels ranging from 40 ppm
to 0.1 ppm represents about 9 percent
of the AD!. The increment in TMRC
from the requested tolerance on kiwi
fruit Is negligible; the ADI will not be
exceeded by the existing established
and proposed tolerances.

The nature of the residue in kiwi
fruit Is adequately understood from
data on other crops, and an adequate
analytical method (gas chromato-
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graphy using an alkali-flame ioniza-
tion detector) Is available for enforce-
ment purposes. No other petitions for
the subject insecticide are pending.
There are no feed items involved with
this petition so there is no expectation
of secondary redidues in meat, milk,
poultry, or eggs as delineated in 40
CFR 180.6(a)(3).

No desirable data Ja lacking from the
petition, nor are there any actions cur-
xently pending against continued reg-
istration of the subject pesticide, nor
any other considerations involved in
establishing the proposed tolerance.

The pesticide is considered useful
for the purpose for which a tolerance
Is being sought, and it is concluded
that the tolerance of 25 ppm on kiwi
fruit established by amending 40 CFR
180.261 will protect the public health.
It is proposed, therefore, that the tol-
erance be established as set forth
below.

Any- person who has registered, or
submitted an application for the regis-
tration of a pesticide under the Feder-
al Insecticide, Fungicide, and Rodenti-
cide Act which contains any of the in-
gredients listed herein may request, on
or before September 18, 1978, that this
rulemaking proposal be referred to an
advisory committee in accordance with
section 408(e) of the Federal, Food,
Drug, and Cosmetic Act.

Interested persons are invited to
submit written comments -on the pro-
posed regulation. The comments must
bear a notation indicating both the
subject and the petition document
control number, -PP8E2102/P9g." All
written comments filed in response to
this notice of proposed rulemaking
will be available for public inspection
in the office of the Federal Register
Section from 8:30 am. to 4 p.m.,
Monday through Friday.
(See. 408(e) of the Federal, Food, Drug, and
Cosmetic Act (21U.S.C. 346a(e).)

Dated: August 15, 1978.
DOUGLAS D. CAMPT,

Acting Director,
Registration Division.

It is proposed that part 180, subpart
C, section 180.261 be revised by edito-
rially reformatting the section into an
alphabetized columnar listing and al-
phabetically inserting kiwi fruit at 25
ppm, as follows:

§ 130.261 N-(,ercaptomethyl)phthalimide
S.(O,O-dimethly phosphorodithioate)
and its oxygen analog; tolerance for re-
sidues.

Tolerances are established for the
cholinesterase-nhibiting residues of
the insecticide IV-
(mercaptomethyl)phthalimide SO,0-
dimethyl phosphorodithioate) and its
oxygen analog N-
(mercaptomethyl)phthalimide S-(O, O-
dimethyl phosphorothioate) in or on

PROPOSED RUL'S

the following raw agricultural com- DATES: Closing date for receipt of
modities: comments: September 18, 1978.
*Commodity: Parts

Almonds, hulls .......
Apples~ ~ ~~~ ......... ............... .....

Apricots-. .. ..
Blueberries_ __.....
Cattle, fat...............................Cattle. .ea ............. . ....... ... ...
Cattle. rby ..........
Cherries-- - - _-_
citrus fut ... . . ........
Corn, fresh (inc. sweet K+CWHR)....
Corn,fodde.. . .....
Corn. forg.. . .....

Corn, grain- -.Cranberries ...............................
Goats, fat... .............Goats,mb . .......
Goats, xneat-.. ..... _.........
Grapes.. ..... ...................
Hogs, fat ....................
Hogs, mbyp ....
Hogs,met.. .......

Horses, meat ..................

K~ii fruit ...............

Nuts...... ........... ... ..
Peac...........................
Peas...................... ............ ......

Peas, forage ... .................. . ....
Peas.*hay . .................................
Plums (fresh prunes) ...............

Sheep, fat .... .........................
Sheep, mby .........................................
Sheep, meat ......................
Sweet potatoes ................................

er miZlion
40
10
10
5

10
0.2
0.2
0.2

10
5
0.5

10
10

0.5
10

0.2
0.2
0.2,

10
0.2
0.2
0.2
0.2
0.2
0.2

25
5
0.1 (N)

10
10
0.5

10
10
5
0.1
0.2
0.2
0.2

10

[FR Doe. 78-23250 Filed 8-17-78;,8:45 amJ

[4110-35]
DEPARTMENT OF HEALTH,

EDUCATION AND WELFARE
Health Care Financing Administration

[42 CFR Part 4491 •

MEDICAL ASSISTANCE PROGRAM

Timely Claims Payment

AGENCY: Health Care Financing Ad-
ministration (HCFA), HEW.
ACTION: Proposed nile.
SUMMARY: This proposed regulation
will add new Medicald State plan re-
quirements for timely processing of
certain health care providers' claims
for payment. Ninety percent of "clean
claims" must be paid within 30 days of
receipt; 99 percent, within 90 days.
The rule is required by section 2(b) of
Pub. L. 95-142, the Medicare-Medicaid
Anti-Fraud and Abuse Amendments,
enacted on October 25, 1977. The new
requirements are intended to improve
State program management, increase
provider participation in Medicaid,
and aid in preventing and detecting
1raud. The proposed regulation retains
the requirement in the current regula-
tion that all claims must be paid
within 24 months after the date medi-
cal services were provided, but would
not prohibit Federal matching for
claims paid after that date.

ADDRESSES: Address comments in
writing to: Administrator, Health Care
Financing Administration, Depart-
ment of Health, Education, and Wel-
fare, P.O. Box 2366, Washington, D.C.
20013. Please refer to file code MMB-
236-P. Agencies and organizations aro
requested to siubmit comments in du-
plicate. Beginning two weeks from
today, the public may review the com-
ments on Monday through Friday of
each week, from 8:30 a.m. to 5:00 p.m.:
Department of Health, Education, and
Welfare, Health Care Financing Ad-
ministration, Room 5231, 330 C Street
SW., Washington, D.C., 202-245-0950.
FOR FURTHER INFORMATION
CONTACT:

TlVt Dezube, 202-245-8990.
SUPPLEMENTARY INFORMATION:
Section 2(b)(1) of Pub. L. 95-142 re-
quires States to pay individual practi-
tioner claims within specified times,
provides that the Secretary may waive
the requirements where a State has
exercised good faith in trying to meet
them, and requires prepayment and
postpayment review of claims. The
House Ways and Means Committee
Report (H. Rept. 95-393, part 1, at 45)
indicates that section's legislative pur-
pose: "Your committee received con-
siderable testimony indicating that
undue delay in medicaid claims pay.
ments contributes to the rise of factor-
ing arrangements as well as discour-
ages physicians from participating in
the program. The committee wishes to
assure that the ban on factoring ar-
rangements will not impose an undue
hardship on medicaid practitioners."

In developing the proposed regula-
tion, we met with State Medicaid off I.
cials to review current State practices
and to receive suggestions for writing
the regulation. We also reviewed HEW
Audit Agency and the General Ac-
counting Office reports on Stateg'
claims processing practices. Finally,
the Medicare claims payment policy
was reviewed, since compatibility be-
tween Medicare and Medicaid is desir-
able and may result in saving admins-
trative costs. The major provisions and
policy issues in the proposed regula-
tion are discussed below.

APPLiCABMIL TO PROVIDERS

The statute's timely payment re-
quirements are made applicable to
claims "furnished by health care prac-
titioners through individual or group
practices or through shared health fa-
cilities." (Pub. L. 95-142, section 2(b)).
Accordingly, the requirements set out
below apply to claims from all individ-
ual practitioners, including those In
group practice, but do not apply to
claims from institutional providers.
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DEFINITION OF A CLAIM

Pub. 1,. 95-142 does not define the
term "claim." However, because States
have varying understaridings of the
term, it is important to establish a
standard definition. Otherwise, confu-
sion might arise and there would be
uncertainty whether States were in
compliance with the statutory require-
ments. The major issue to be resolved
in defining "claim" is whether each
line item on a bill is to be considered a
claim, or whether the entire bill,
which may contain several items, is to
be considered the claim. We have de-
fined the term to include all the ser-
vices furnished to a recipient by a
practitioner on the same day, except
for laboratory tests and drug prescrip-
tions, where it is common practice to

.treat each item as a separate claim.

UNivERSE OF CLAIMS AFFECTED BY

TimELY PAYMENT REQUEMENTS

The timely payment requirements of
this proposed regulation will apply
only to "clean claims". We have de-
fined "clean claims" as meaning those
claims which can be processed without
obtaining additional information or
substantiation from the provider of
services or from a third party. We
have also excluded from the term
"!clean claims" those claims which are
submitted by practitioners under in-
vestigation for possible fraud or abuse
in the Medicard program.

The statute itself specifically applies
only to those claims for which no fur-
ther information or substantiation is
required. Although the legislative his-
tory gives some indication that "fur-
ther informiation" means information
from the provider. (H. Rept. 95-393,
part 1 at 45), we believe that the un-
derlying purpose of the statute is
served by interpreting the term to In-
clude further information from third
parties who may be liable for payment
of the claim. It often happens that
this type of information takes longer
to obtain than information from the
providers themselves. We believe that
the exclusion of claims submitted by
practitioners under investigation for
fraud or abuse is within the purpose of
the statute. Most States have special
procedures for examining more cau-
tiously claims submitted by those sus-
pected of fraud. Not only are these
claims subjected to closer scrutiny, but
additional information is often sought
for a more complete review. To subject
these claims to the timely payment re-
quirements of this proposed regulation

-might impose excessive burdens on the
investigative process.

MEAsuRmENTOF TE 30- AND 90- DAY
REQuURMENTs

The statute requires that 90 percent
of clean claims be paid within 30 days

of the date of receipt and that 99 per-
cent of these claims be paid within 90
days. Some State officials suggested
requiring only that the claims be ap-
proved for payment during the statu-
tory period; however, the legislation
specifically states that claims are to be
paid within the designated time
period. Further, in order to avoid con-
fusion, we concluded that we should
define when payment Is made. We de-
cided to use the date on a check as the
date of payment.

WAIvIR
Pub. I. 95-142 provides that the Sec-

retary may waive the provisions for
timely payments if he finds that the
State has exercised good faith in
trying to meet the requirements. In
discussing this provision, the House
Committee Report states, "Among
other things the Secretary should take
into account in making a waiver deter-
mination is whether the State has re-
ceived an unusually high volume of
claims which are not clean claims (Me.,
claims for which no further written in-
formation or substantiation is required
from the provider)." (H. Rept. 95-393,
part 1 at 45). AccordIngly, the pro-
posed regulation specifies that the Ad-
ministrator will consider the volume of
claims which are not clean in his eval-
uation of the State's good faith. It is
clear, of course, that "unclean claims"
are not subject to the timely payment
requirements at all. However, they will
be considered in the decision to grant
a waiver because the extensive admin-
istrative resources necessary to handle
these "unclean claims" make It more
likely that a State's limited resources
will be insufficient to handle clean
claims in timely fashion.

Additionally, in deciding whether to
grant a waiver the Administrator will
consider whether the State is making
diligent efforts to Implement an auto-
mated claims processing and Informa-
tion retrieval system. It is apparent
that most States will have difficulty
meeting the timely payment require-
ments of the proposed regulation If
they continue to process claim man-
ually. We note that Federal financial
participation is available for 90 per-
cent of a State's expenditures for
design, development, or installation of
an approved mechanized claim pro-
cessing and information retrieval
system, and for 75 percent of Its oper-
ation (42 CFR 450.90). We encourage
States which have not yet planned to
install such a system to do so. Diligent
efforts to implement such a system
will be considered as a sign of good
faith.

For each waiver granted, the Admin-
strator will specify the period of time
for which the waiver will be effective,
and for which, accordingly, the timely
payment requirements need not be

met. In determining the length of the
waiver period, administrative latitude
for States must be weighed against
congressional concern that all State
Medicard programs assure the timely
payment of claims. In some States, a
waiver may be temporarily necessary
while the State irons out administm-
tive problems in the processing of
claims (e.g., eligibility of recipients is
reviewed by one agency, medical.ne-
cessity is reviewed by a different
agency, the State auditor is required
to perform a per-audit, and the State
Comptroller is required to certify that
funds are available for payment). In
determining the duration of the
waiver period, we will review each case
based on the individual State circum-
stances, giving weight to the State's
capability at that time of meeting the
timely payment requirements and Its
perceived eff6rt in that direction.

REQUMENT FOR PEPAYM= MM
POSTrAYlmrr Rx=w or CLAIs

Pub. IT. 95-142 requires that the
State plan provide for procedures of
prepayment and postpayment claims
review, including review of appropriate
data with respect to the recipient and
provider of the service and the nature
of the service for which payment is
claimed. In our view, the postpa3ent
requirements of section 2(b) of Pub. L.
95-142 already are met by existing reg-
ulations. 42 CFP 450.18, utilization
control, requires postpayment review
processes to determine misutilization
practices of recipients, provider- and
institutions; and 42 CFR 450.80, Fraud
in the medical assistance program,
provides for establishing a basis for
verifying with recipients whether ser-
vices billed by the-providers were actu-
ally received.

The proposed regulation does add
new requirements for prepayment
review of all claims. This review will be
concerned with recipient eligibility,
provider authorization, reasonableness
of number of visits and services deliv-
ered, duplication of claims, reimburse-
ment rates, and possible third party l-
ability. Review of these matters before
payment Is made should minimize er-
roneous payments and aid in detecting
attempted fraud In its early stages.

For those who are interested In the
extent of prepayment and postpay-
ment reviews established under the
medicaid management information
system (LOW), a computer system
for processing claims, see volume I: of
the M FIS General System Design pp.
63-69 and p. 155. This mannual may be
obtained form the National Technical
Information Service, United States
Department of Commerce, 5285 Port
Royal Road. Springfield, Va. 22161
(current price is $7.50).
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REPORTING REQUIRELIENT

We do not consider it to be necessary
that States routinely submit reports
on an annual or quarterly basis. How-
ever, In order to review the State's
compliance with the timely payment
requirements, the Secretary may re-
quire that reports be submitted from
time to time.

REvIsioN OF EXISTING REGULATION

The proposed regulation revises 42
CFR 449.81, which prohibits Federal
financial participation for State pay-
ments to providers made more than 24
months after the date of service. Since
Pub. L. 95-142 establishes timely pay-
ment requirements which are stricter
than the previous 24-month limit, we
anticipate that all claims will be paid
well before 24 months have elapsed.
The timely payment requirements,
however, do not cover all medicaid
claims. They do not apply to institu-
tional providers, to claims which are
not "clean," to the 1 percent remain-
der of clean claims, and to claims for
which a waiver of the timely payment
requirements has been granted. There-
fore, we think it will be useful to
retain the requirement that all claims
be paid within 24 months.

We are proposing, however, to delete
the authority to withhold FFP for
claims paid after 24 months. This re-
quirement, as well as the other re-
quirements of this regulation, would
be enforced by finding the State plan
out of compliance. Although we be-
lieve withholding FFP is a far more ef-
fective means of enforcement, in our
view we do not presently have statuto-
ry authority to do so. Therefore, we
plan to seek a legislative amendment
giving us the necessary authority.

The proposed rule would not estab-
lish any deadlines within which pro-
viders must submit claims to the med-
icaid agency. The establishment of
such deadlines would be left to the dis-
cretion of each State.

COIMENT PERIOD FOR THE PROPOSED
RULE

Executive Order 12044, published on
March 24, 1978, provides for a 60-day
comment period, except where the
agency determines that this is not pos-
sible. Since the timely payment re-
quirements addressed in this proposed
rule have a statutory effective date of
July 1, 1978, it is important that we
expedite the promulgation of the final
regulation to the extent possible. We
believe that a 30-day comment period
will be sufficient for this proposed
rule. In our view, the proposed regula-
tion is not complex or likely to become
controversial; interested parties are
likely to be able to prepare their com-
ments adequately within a 30-day
period. Accordingly, the comment

period on this proposed regulation has
been set at 30 days.

42 CFR 449.81 is-revised to read as
follows:

§449.81 Timely processing of medicaid
claims; prepayment and postpayment
review.

(a) Basis and purpose This section
implements section 1902(a)(37) of the
Social Security Act. It sets forth-

(1) State plan requirements for-
(i) Timely processing of claims for

payment submitted by certain health
care providers; and

(ii) Prepayment and postpayment
claims review, and

(2) Conditions under which the Ad-
ministrator may grant waivers of the
time requirements.

(b) Scope. This section applies to
claims for payment for services fur-
nished under the plan by all individual
practitioners whether through individ-
ual or group practices or through
shared health facilities.

(c) Definitions. (1) A "claim" in-
cludes all the services furnished to a
recipient by'a practitioner on the same
day, except that each laboratory test
or drug prescription shall be treated as
a separate claim.

(2) A-"clean claim" is one which can
be processed without obtaining addi-
tional information or substantiation
from the provider of the service or
from a third party. It does not include
claims submitted by a practitioner
who is under investigation for fraud or
abuse in the Medicaid program.

(3) A "shared health facility" means
any arrangement in which-

(i) Two or more health care practi-
tioners practice their professions at a
common physical location;

(i) The practitioners share common
waiting areas, examining rooms, treat-
ment rooms, or other space, the ser-
vices of supporting staff, or equip-
ment;

(ill) The practitioners have a person
(who may himself be a practitioner)-

(A) Who is in charge of, controls,
manages, or supervises substantial as-
pects of the arrangement or operation
for the delivery of health or medical
services at the common physical loca-
tion other than the direct furnishing
of professional health care services by
the practitioners to their patients; or

(B) Who makes available to the
practitioners the services of support-
ing staff who are not employees of the
practitioners; and

(C) Who is compensated in whole or
in part, for the use of the common
physical location or related support
services, on a basis related to amounts
charged or collected for the services
rendered or ordered at the location or
on any basis clearly unrelated to the
value of the services provided by the
person; and

(iv) At least one of the practitioners
received payments on a fee-for-service
basis under titles V, XVIII, and XIX
in an amount exceeding $5,000 for any
one month during the preceding 12
months or in an aggregate amount ex-
ceeding $40,000 during the preceding
12 months.

The term does not include a provider
of services (as defined in § 405.605 of
this chapter), a health maintenance
organization (as defined in section
1301(a) of the Public Health Service
Act), a hospital cooperative shared ser-
vices organization meeting the require-
thents of section 501(e) of the Internil
Revenue Code of 1954, or any publlo
entity.

(d) State plan requirements. A Med-
icaid State plan must provide that the
requirements of paragraphs (e), (g),
and (h) of this section are met.

(e) Timely Processing of claims. (1)
Ninety percent of all clean claims
must be paid within 30 days of receipt.

(2) Ninety-nine percent of all clean
claims must be paid within 90 days of
receipt.

(3) All claims must be paid within 24
months after the services for which
payment is being claimed were fur-
nished, except for the following cir-
cumstances:

(i) This time limitation does not
apply to retroactive adjustments made
for institutional providers;

(I) If a claim for payment under
Medicare has been filed in a timely
manner, the State agency may pay a
Medicaid claim relating to the same
services within 6 months after the
agency or the provider receives notice
regarding the disposition of the Medi-
care claim;

(Ill) Payments may be made in ac-
cordance with a court order, to carry
out hearing decisions, or to extend the
benefits of a hearing decision or court
order to others in the same situation
as those directly affected by the deci-
sion or order.

(4) The date of payment is the date
of the check or other form of -pay-
ment.

(f) Waivers. (1) The Administrator
may waive the requirements of para-
graph (e) upon request by a State if he
finds that the State has shown good
faith in trying to meet them. In decid.
ing whether the State has shown good
faith, the Administrator will consider
whether the State has received an un-
usually high volume of claims which
are not clean claims, and whether the
State is making diligent efforts to im-
plement an automated claims process-
ing and information retrieval system.

(2) The State's request for a waiver
must contain a written plan of correc-
tion specifying all steps it will take to
meet the requirements of this section.

(3) The Administrator will review
each case and if he approves a waiver,
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will specify the period of time for
which the waiver will be effective,
based on the-State's capability and ef-
forts to meet the requirements of this
section.

(g) Prepayment and postpayment
review. (1) The State must provide for
prepayment claims review consisting
of verification that:

(i) The recipient was eligible at the
time the service was rendered and the
provider was authorized to'furnish the
service;

(ii) The number of visits and the ser-
vices delivered are consistent with the
recipent's characteristics and circum-
stances;
. Ciii) The claim does not duplicate or

conflict with one reviewed previously;
(iv) Reimbursement rates do not

exceed any limits established by the
State plan; and

(v) Any third-party liability was
properly entered on the claim and
that third party reimbursement was
obtained.

(2) The State must provide for post-
payment claims review that meets the
requirements of §§ 450.18 and 450.80 of
this chapter, dealing with utilization
control and fraud in the medical as-
sistance program.

(h) The State must provide any re-
ports that the Secretary may require
to document its compliance with this
section.

Auraoarr Sections 1102 and-1902(a)(37)
of the Social Security Act; 49 Stat. 647, 91
Stat. 1176, (42 U.S.C. 1302, 1396a.(a)(37)).
(catalog of Federal domestic assistance pro-
gram No. 13.714, medical assistance pro-
gram).

Dated: June 23, 1978.
ROBERT A. DERzoN,

Administrator, Health
Care Financing Administration.

Approved: August 14, 1978.
JosEPH A. CALIPANo, Jr.,

Secretary.
EFR Do. 78-23251 Filed 8-17-78; 8:45 am]

[6712-01]
FEDERAL COMMUNICATIONS

COMMISSION

[47 CFR Part 731

EBC Docket No. 78-143; RLI-3020]

FM BROADCAST STATION IN EL DORADO,
ARK.

Order Extending-Time for Filing Comments. and
Reply Comments

AGENCY: Federal Communications
Commission.
ACTION: Order extending time.

SUMMARY: Action taken herein ex-
tends the time for filing reply com-
ments in a proceeding involving an FM

channel assignment to El Dorado, Ark.
Additional time Is needed so that op-
posing parties may respond to com-
ments In the proceeding.

DATE: Reply comments must be filed
on or before August 24, 1978.
ADDRESSES: Federal Communica-
tions Commission, Washington, D.C.
20554.
FOR FURTHER INFORMATION
CONTACT:.

Mildred B. Nesterak, Broadcast
Bureau, 202-632-7792.

SUPPLEMENTARY INFORMATION:

ORDER EXTENDING TmE FOR FLING
COmm Ts AND REPLY ComrnNTs

Adopted: August 10, 1978.
Released: August 14, 1978.

In thb matter of amendment of
§73.202(b), table of assignments, FI
Broadcast Stations (El Dorado, Ark.),
BC docket No. 78-143 RM-3020

1. On April 24, 1978, the Commission
adopted a notice of proposed rule
making, 43 FR 19692, in response to a
petition filed by Inspirational Radio
Service ("Inspirational"), requesting
the assignment of FM channel 240A to
El Dorado, Ark. Oppositions to the
proposal were filed by Noalmark
Broadcasting Corp. and Lowry Broad-
casting Co. ("LowrV). The dates for
filing comments and reply comments
were June 23 and July 13, 1978, respec-
tively.

2. On July 24, 1978, Inspirational
filed comments starting they were
being filed well within the 30-day ex-
tension of time requested by It on
June 22. Through clerical error the re-
quest was not brought to the attention
of the Broadcast Bureau until August
9. Although Commission records show
that the request was not received until
after the June 23 deadline for filing
comments, in view of the Commis-
sion's oversight in handling the
matter, we do not think It appropriate
to raise an issue about the lateness of
the filing. Moreover, since no opposi-
tion had been raised to the request for
additional time, we will accept these
late filed comments.

3. On August 4, 1978, Lowry filed a
petition for leave to file comments. It
states that in the event the Commri-
sion determines to consider Inspira-
tional's response, fairness dictates that
Lowry be afforded the opportunity to
address the contentions made for the
first time by InspirationaL We agree
that it is appropriate to give the op-
posing parties an opportunity to make
a response to Inspirational's com-
ments.

4. Accordingly, it is ordered, That
the request for extension of time for
filing comments and reply comments
in BC docket 78-143 Is granted to and

including July 24 and August 24, 1978,
respectively.

5. It is further ordered, That the pe-
tition for leaie to file further com-
ments filed by Lowry Broadcasting Co.
is granted.

6. This action is taken pursuant to
authority found in sections 4(i),
5(d)(1), and section 303(r) of the Com-
munications Act of 1934, as amended,
and § 0.281 of the Commission's rules.

FEDERAL CO'MUUNICaTIONS
COZnMsION,

MAnR= L Lxv,
Acting Chief

BroadcastBuream
FR Doc. 78-2312 Filed 8-17-78; 8:45 am]

[4910-06]
DEPARTMENT OF TRANSPORTATION

Federal Railroad AdmInistrafion

[49 CER Chapter [I]

[Docket No. ESSI-78-5. Notice No. 3]

GENERAL SAFETY INQUIRY

Public Heaidng

AGENCY: Federal Railroad Adminis-
tration (FRA), Department of Trans-
portation.

ACTION: Notice of public hearing.

SMSMARY: As part of the general
railroad safety inquiry initiated in the
notice published In the May 8, 1978,
issue of the FEDERAL RraIsTE (43 FR
19696). FRA will conduct the third of
a series of five 2-day hearings to
obtain Information from the public to
assist in evaluating and improving the
effectiveness of Its safety regulatory
program. The third hearing will ad-
dress the FRA power brake regula-
tions contained in 49 CFR Part 232.

DATES: (1) The third 2-day public -
hearing will begin at 10 a.m. on Sep-
tember 13, 1978. (The remaining two
hearings have been rescheduled for
October 18 and 19, and November 15
and 16,'respectively.)

(2) Prepared written statements
should be submitted by September 6,
1978 in triplicate to the address shown
below.

(3) Persons desiring to participate in
the hearing should notify the princi-
pal program person by September 6,
1978, and indicate the amount of time
they need to present their views.

4DDRESS: Hearing location: Trans
Point Building, Room 3201, 2100
Second Street SW, Washington, D.C.
20590. Send written comments to
Docket Clerk. Office of Chief Counsel
(RCC-1). Federal Railroad Adminis-
tration. 400 Seventh Street SW.
Washington, D.C. 20590.
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FOR FURTHER INFORMATION
CONTACT:

Principal program person: Rolf
Mowatt-Larssen, Office of Safety,
FRA, Washington, D.C. 20590,
phone 202-426-0924.
Principal attorney: Edward F.
Conway, Jr., Office of Chief Coun-
sel, FRA, Washington, D.C. 20590,
phone 202-426-8836.

SUPPLEMENTARY IN'FORMATION:
Pursuant to § 211.61 of its rules of
practice (49 CFR 211.61), FRA is con-
ducting a general safety inquiry to ex-
amine in depth selected topics covered
by its safety regulations. FRA will use
the Information it receives in this in-
quiry in an assessment of the effec-
tiveness of its safety regulatory pro-
gram. On the basis of this and other
information, existing regulations may
be expanded in scope, revised or re-
voked to reflect changed conditions.

The scope of the general inquiry en-
compasses three general areas: (1)
Rolling equipment; (2) track and relat-
ed structures, appliances, and devices;
and (3) signal and communications
systems.

The first general area-rolling equip-
ment consists of these topics: Locomo-
tives, freight cars and their safety ap-
pliances and the power brake systems
on all equipment. Each topic is being
considered in separate 2-day hearings.
The first hearing was conducted on
June 14 and 15, 1978; its subject was
locomotives. The second hearing was
held on July 12 and 13, 1978; its sub-
Ject was freight cars and their safety
appliances. The third hearing will be
held on September 13 and 14, 1978; its
subject will be power brakes.

Additional hearings on the other
general areas have been rescheduled
to take place in Washington, D.C., on
the following dates:

October 18 and 19-Track and relat-
ed structures, appliances and devices;
and

November 15 and 16-Signal and
communications systems. Separate no-
tices for each of these hearings will be
published at a later date setting forth
the specific time and place of the
hearing.

The purpose of the third 2-day hear-
ing scheduled for September 13 and
14, 1978, is to elicit information to
assist FRA in critically reviewing its
present safety regulatory program
with respect to power and train
brakes. The existing regulations were
initially issued by the Interstate Com-
merce Commission (ICC) after Con-
gress enacted the Power and Train
Brakes Safety Appliance-Act in 1958
(Pub. L. 85-375, 72 Stat. 86, 45 U.S.C.
9). The statute directed the ICC to
adopt and put into effect the rules -of
the Association of American Railroads
(AAR) for the installation, inspection,

maintenance, and repair of all power
or train brakes. The statute author-
ized the ICC to change these AAR
rules only after a hearing and pro-
vided that the changes are made
"solely for the purpose of achieving
safety." The administration of this
statute was transferred to the FRA by
the Department of Transportation Act
in 1966 (Pub. L. 89-670, 80 Stat. 931, 49
U.S.C. 1655). The current regulations
were adopted by FRA in 1968 (33 FR
19679; 49 CFR Part 232).

The only significant change to these
rules since they were initially issued
by the ICC in 1958 occurred in 1972
when the FRA prescribed air brake
test procedures for runthrough and
unit runthrough trains that are oper-
ated by more than one railroad (49
CFR 232.19). The principal effect of
new procedures was to strengthen the
requirements for initial terminal air
brake tests of these trains so that
these trains may be safely inter-
changed between railroads without
being given another initial terminal
air brake test at each point of inter-
change (49 CFR 232.12).

iRA is considering a major restruc-
turing of the power brake rules (49
CFR Part 232). The restructuring
would not be limited to eliminating or
updating existing requirements that
are obsolete or no longer necessary; It
would also include the development of
new requirements to meet the needs of
the present railroad operating envi-
ronment. The issues to be addressed in
this hearing have been placed in sever-
al categories and are discussed below.

The present general service and
emergency requirements for locomo-
tive and train brake equipment were
established more than 20 years ago.
These standards were prepared and
written specifically for 70 pounds
brake pressure and for 150 car trains.
Many changes have been made in
recent years. The capacity of freight
cars and the length of trains has been
increased greatly. Composition and
high phosphorous cast iron brake
shoes are replacing the standard cast
iron brake shoe. The traditional rod
and lever system for transferring brak-
ing force from air cylinders to wheel is
being replaced by truck mounted tread
brake systems and by multiple cylin-
der installations. The disc brake is now
used extensively on passenger equip-
ment. In view of these changed condi-
tions and technological advances, such
as No. 26 locomotive valve, brake pipe
pressure maintaining feature, dynamic
brakes, and the more efficient ABD
and ABDW freight car valves, part 232
should be carefully reviewed and re-
vised where necessary. Among the
issues to be addressed in any review or
revision are the following:

1. Keeping In mind the statutory require-
ment that the regulations may only be
changed for the purpose of achieving safety,
what principal factors should be considered
in reviewing the power brake regulations?

2. Should the FRA set specific train
lengths for winter and summer operations
consistent with train line leakage and gradi-
ent limitations?

3. Should the maximum permisolble train
line leakage be changed? How should It be
changed? Explain and Justify.

4. Should the, present gradient require.
ment be changed? How should It be
changed? Explain and Justify.

5. Should provisions be made In this part
for the testing of brakes in trains that have
repeater air cars? Explain and justify.

6. How can the effectiveness of the pres-
ent train air brake test procedures be in.
proved?

7. What changes can be made in the areas
of brake pipe leakage and gradient without
adversely affecting the safe handling of
long, heavy trains?

8. How many car brakes may be "cut out"
in a train without adversely affecting
safety? Explain and justify.

9. A 15-pound brake pipe service reduction
in automatic brake operation is now re-
quired when a leakage test is conducted.
This reduction may in some Instances result
in partial release of brakes due to brake
pipe and equalizing reservoir differences.
Should a full service application be substi.
tuted for the 15-pound reduction? Explain
and Justify.

10. Some passenger train air brake sys.
tenms have a coded light or visual indicator
device to inform the person conducting a
brake test that the brakes have applied
and/or released. Are theze devices effective
and reliable? Can these devices give a po.i-
tive indication when In fact the brake shoe
is not applied with effective force against
the wheel or disc? What other means could
be used to determine whether these bralcs
are operating effectively during a brake
test?

MInmIThIU PEnCENTAGEI o PoWEn
BRAim s

The requirements in § 232.1 have
been in effect for more than 70 years.
Their purpose Is to provide a means of
moving cars not equipped with power
brakes. Virtually all cars are now
equipped with power brakes. However,
some carriers have interpreted this
section as authorizing the operation of
a train when 15 percent of Its cars
have defective air brakes. Accordingly,
this section needs to be revised.
Among the issues to be considered In
that revision are the following:

11. a. What principal factors should be
considered by FRA in revising these provi
sions?

b. If It should become necessary to place
cars with inoperative brakes in a train for
movement to a repair facility, where should
they be located In the train?

c. What is the maximum percentage or
the number of cars with Inoperative brakes
(maximum brake pipe length) that could be
placed In line in a train without interfering
with the propagation of an air signal in
service applications and in emergency appli-
cations?
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GENERAL RULES FOR LOCOMOTIVES

The majority of the requirements in
§ 232.10 duplicate requirements in the
locomotive inspection regulations (49
CFR Part 230) and, therefore, should
be deleted as surplusage. Changes in
those requirements will be considered
when the corresponding locomotive in-

- spection regulations are rewritten. Ad-
ditionally, this section needs to be re-
vised. In such a revision the following
issues must be considered:

12. a. What should the maximum piston
travel be for underslung brake cylinders?
Explain

b. What percentage of the locomotive
fleet is equipped with handbrakes? Are all
new locomotives placed in service so
equipped?

c. Should a handbrake be required on all,
locomotives? Explain.

d. Should the table in § 232.10(n) that pre-
scribes adjustments for the air pressure reg-
ulating devices be revised? Explain. -

e. What performance and testing require-
ments should be prescribed for Electro-
Pneumatic-Hydraulic brake systems?

f. What other changes should be made in
the present requirements of section 232.10?

INITIAL TEniMAI TRAm AIR BRAE
TESTS

Section 232.12 requires an initial ter-
minal road train air brake test to be
made on each train (other than a run-
through or unit run-through train) at
points'where it is originally made up
(initial terminal), where the train con-

.sist is substantially changed, and
.where the train is interchanged with
another railroad. Among the issues to
be considered in a review of this sec-
tion are the following:.

13. a. Is the present requirement that all
trains, other than run-through and unit
run-through train, receive another complete
initial terminal train air brake test, at each
point of interchange, necessary from the
standpoint of safety? Should It be eliminat-
ed or modified? Explain and justify.
.b. Are the present test procedures ade-

quate? How should they be changed? Ex-
plain and justify.

c. How long should the air brakes be re-
quired to remajn applied on each car during
this air brake test?

d. Should railroads be required to desig-
nate qualified persons to conduct these
tests? What qualifications should those so
designated have?
- e. Railroads are now required to designate
inspection points that are not more -than
500 miles apart where intermbdiate air
brake tests will be made. At some of these
designated inspection points, facilities to
repair defects discovered by these tests may
not be available. In the interest of safety,
should section 232.12(b) bie changed to re-
quire railroads to have repair facilities and
qualified employees on duty at all designat-
ed intermediate inspection points to per-
form these tests and- make necessary re-
pairs?

f. Should Procedures for. intermediate
tests be the same as those for initial termi-
nal tests? If not, how should they differ?
Explain.

g. Should the 500-mile maximum test In-
terval be changed? Explain and Justify.

I. Since a train could travel as far as 500
miles without Its brakes being used or
tested, should a train air brake test, such as
a "running test", be required at each crew
change point so that the crew can be as-
sured that the brakes are functioning prop-
erly?

L Can effective Initial terminal and inter-
mediate air brake tests be monitored from a
motorized vehicle? Should this procedure be
prohibited?

14. Section 232.13(1)(1) now provides that
when a train air brake system Is tested from
a yard air plant, It must be connected to the
end of the plant wjhlch will be nearer to the
hauling locomotives.

a. Should this requirement be retained?
Explain and Justify.

b. How should a charged air brake system
be defined?

c. When a yard air plant is used for
making a train air brake test, how long after
the air supply has been removed should the
train brake system be considered to remain
charged? What are the bases for this deter-
mination? When should verification that
the train brake system does in fact remain
charged be required? How should this verill-
cation be made?

Irr=EmEDATE TERLuNAL TnAw Am
BRAKE TEsvs

Section 232.13 prescribes air brake
test procedures for cars added to
trains enroute, trains in which motive
power and/or a solid block of cars are
removed or added, and transfer and
yard trains that travel 20 miles or less.
Among the issues to be considered In a
review of this section are the follow-
ing:

15. a. Are the present test procedures ade-
quate? How should they be changed? Ex-
plain and Justify.

b. Air gauges on locomotives must be
tested each quarter. Should there be a SImI-
lar requirement for caboose and portable air
gauges?

IzouND BRAE EQuW, E,? lzsPcrnoIs

16. Section 232.14 requires an inbound air
brake inspection of trains arriving at terml-
nals where inspectors are employed for this
purpose. Is this Inspection necessary from
the standpoint of safety? Should this re-
quirement be changed? Explain and justify.

PERIODIC TESTING Azm REPAIR

Under the provisions of § 232.17(a)
an in-date-test (IDT) Is required when-
ever a car, that has not been so tested
within the previous 90 days, Is on a
shop or repair track. This test exam-
ines the general condition and func-
tioning of a car's brake equipment. It
includes a check of leakage, brake re-
sponse times and the service and emer-
gency portions of the brake valve. The
importance of this test procedure has
increased as the interval between peri-
odic repairs of brake equipment has
lengthened in recent years. The peri-
odic repairs are provided for in para-
graph (b) of section 232,17 which re-
quires that brake equipment be perl-

odically cleaned, repaired, lubricated
and tested. These procedures are com-
monly refered to as "COT&S" and
constitute a form of preventive main-
tenance In which the valve portions
and certain other brake system compo-
nents are disassembled and cleaned as
well as tested. In light of the changes
In equipment that have taken place
since the adoption of these require-
ments, they are being reviewed and
will be revised where necessary.
Among the issues to-be addressed in
any review or revision are the follow-
ing:

17. a. What is the average number of
IDTs performed on a car each year?

b. What does It cost to perform an IDT?
c. How frequently are brake defects found

during an =PT
d. How often do cars remain in service for

two or more years without receiving an
ID7

e. Should the IDT be required to 'be per-
formed on all cars at fixed Intervals regard-
less of whether a car s in a shop or repair
track? What would that fixed interval be?
Explain and Justify.

f. Should the frequency of IMT be
changed because of extensions in the peri-
odic repair (COT&S) interval?

g. Should railroads be required to desig-
nate qualified persons to perform IDT tests?
Should they also be required to maintain a
record of those qualified persons and the
procedures used to qualify them?

18. a. In view of the equipment changes
that have taken place since the COT&S re-
quirement was adopted in 1958, is it still
necessary from the standpoint of'safety?
Should It be retained, revised or deleted?
Explain and justify.

b. What are the predominate causes of
brake failures and malfunctions in today's
train brake systems? Are these failures and
malfunctions caused by wear or Identifiable
factors in the operating environment? To
what extent does age of the brake equip-
ment and the type of service contribute to
these failures? Are thes-e failures "fail-safe"
or do they present a safety hazard? Explain.

c. What are the principal underlying
cau e or "cutout brakes" on trains?

d. How many cars received a COT&S
during the last three years? What percent-
age of these were made solely on the basis
of the passage of time? Would these num-
bers remain the same If this requirement
were deleted?

e. How much does It cost to perform
COT&S on a car?

f. Should there be uniform or varying
COT&S intervals for individual air brake
systems?

Ruri-TiniouGH AzD UN= RurT-THROU7GH
TRA=.s

Section 232.19 was issued in 1972. It
was designed to reduce train delays at
interchange points and to improve
safety by assuring higher quality train
brake inspections and tests and
prompt correction of all defects on
run-through and unit run-through
trains. Trains tested as prescribed in
this section are not required to be
given another initial terminal test at
each point of interchange.
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19. a. Are the present run-through and
unit run-through train air brake test proce-
dures sufficient for today's operations?
Shotild they be changed or discontinued.
Explain and justify.

b. Should run-through or unit run-
through trains also be required to be certi-
fied that they have no safety appliance and
freight car standards defets?

c. Should railroads be required to desig-
nate qualified persons to perform these
tests? Should they also be required to main-
tain a record of those qualified persons and
the procedures used to qualify them?

d. Poor compliance with initial terminal
test requirements on run-through trains
have been established in a number of in-
stances. Should the run-through concept be
discontinued, requiring each carrier to take
full practical responsibility for its own ac-
tions?

SPECIFICATIONS AND REQUIREMENTS

The existing regulation contains an
appendix dealing with the specifica-
tions and requirements for power
brakes and appliances for operating
power-brake systems for freight serv-
ice. The purpose of this specification is
to define and prescribe requirements
for power brakes and appliances for
operating power-brake systems. Since
they were written, new air brake tech-
nology has been introduced into the
railroad industry.

20. a. What additions or deletions of the
general service and emergency requirements
should be made to establish basic air brake
performance for today's air brake systems?

b. What are the bases for changing these
requirements?

c. What is the variation In brake rate (de-
celeration) in cars now in service?

d. What variation in brake rate (decelera-
tion) from car to car can be accepted with-
out Jeopardizing safety? Should an "empty
and load" brake feature be required to
assure that these variations stay within safe
limits?

e. What standards does the ral industry
use to determine and rate brake shop char-
acteristics?

f. Do some brake shoes cause more wheel
hot spots or greater rates of heat input than
others? Explain.

g. What controls should be instituted to
assure safety when individual railroads
make revisions in braking practices such as
increasing standard brake pipe pressures
from 70 to 90 or 110 p.s.i.? How should the
safety impact of these changes be assessed
and by whom?

h. Should there be an industry or federal
performance requirement for car decelera-
tion rates?

I. In light of the hazards associated with
an emergency brake application, should the
emergency brake cylinder pressure require-'
ment be changed? What other measures can
be taken to eliminate these hazards?

RESEARCH"

21. What testing, acceptance and approval
procedures should new braking components
be subjected to prior to adoption?

22. What automated wayside inspection
devices are available for assessing brake con-
ditions on a "roll-by" basis? Are there any

PROPOSED RULES

promlsisg concepts or developments that
might be applicable in the future?

23. What are the greatest long and short
range research and development needs rela-
tive to train brakes? What should the gov-
ernment's role In this research be?

24. Are additional testing facilities needed
to assist in improving safety of braking sys-
tems? Explain.

FRA has requested that the Associ-
ation of American Railroads, the
American Short Line Railroad Associ-
ation, individual railroads, brake
system suppliers, the National Trans-
portation Safety Board, railroad em-
ployee organizations and other inter-
ested parties participate actively in
this hearing by providing knowledge-
able spokesmen and pertinent* techni-
cal, manufacturing, service, and cost
data. FRA has further requested that
these spokesmen present detailed in-
formation to justify their positions.

(Sec. 208, Federal Railroad Safety Act of
1970, 84 Stat. 974, 45 U.S.C. 437); Sec.
1.49(n) of the regulations of the Office of
the Secretary of Transportation, 49 CFR
1.49(n).

Issued in Washington, D.C. on
August 15, 1978.

JOHN M. SULLIVAN,
Administrator.

EFR Doc. 78-23308 Filed 8-17-78; 8:45 am]

[1505-01]

INTERSTATE COMMERCE
COMMISSION

[49 CFR Part 1124]

[Ex Parte No. 277 (Sub-i)]

REGULATIONS GOVERNING THE ADEQUACY
OF I' TERCITY RAILROAD PASSENGER SERV-
ICE

- Adequacy of Intercity Rail Passenger Service
far Handicapped Persons

Correction

In FR Doc. 78-22270 appearing at
page 35082 in the issue for Tuesday,
August 8, 1978, the Ex Parte number
should have been printed as set forth
above.

[4310-551

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

[50 CFR Part 23]

Endangered Species Convention

Addition of Certain Mammals and Insects to
Appendix I or II

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Advance notice of proposed
rulemaking.

SUMMARY: The Fish and Wildlife
Service received a notification, dated
July 28, 1978, from the Secretariat of
the Convention to the effect that the
United Kingdom had proposed the In-
clusion of Grevy's zebra, Equus grevyl;
Hartmann's mountain zebra, Equus3
zebra hartmannae; musk deer, Mos.
chus moschiferus in appendix I and
the inclusion of all other species of the
genus Moschus in appendix II. Also
proposed for inclusion in appendix 11
were all species in butterfly genera Or-
nithoptera, Trogonoptera and Troidcs,
This proposal is to be considered ac-
cording to the postal procedure estab-
lished by the Convention. The Service
invites public comment and infornia-
tion on these species in order to devel-
op a reply to the proposal and to
submit any relevant scientific data and
information to the Secretariat.

DATE: The Service will consider all
comments received by September 18,
1978.
ADDRESS: Please send comments to
the Director, U.S. Fish and Wildlife
Service, Federal Wildlife Permit
Office, Washington, D.C. 20240.

FOR FURTHER INFORMATION
CONTACT:

Arthur Lazarowitz, Federal Wildlife
Permit Office, U.S. Fish and Wildlife
Service, Washington, D.C. 2Q240,
phone 202-632-8796.

SUPPLEMENTARY INFORMATION:
'Appendix I to the Convention on In-
ternational Trade in Endangered Spe-
cies of Wild Fauna and lora is a list
of species threatened with extinction
which are or may be affected by trade.
Appendix II is a list of species that, al-
though not necessarily now threat-
ened with extinction, may become so
unless trade in such species is subject
to strict regulation in order to avoid
utilization incompatible with their sur-
vival, and other species which must be
subject to regulation in order that
trade in such species may be brought
under effective control. Trade in this
context means any import, export.or
reexport.

Amendments to appendices I and IU
by the postal procedure require the
following steps:

(1) A proposal must be communicat-
ed by a party to the Secretariat of the
Convention which must communicate
the proposal and, as soon as possible,
its own recommendation to the par-
ties.

(2) Any party may reply to a propos-
al within 60 days of the communica-
tion of the Secretariat's recommenda-
tion. Replies shall be communicated to
the parties by the Secretariat together
with its recommendations.

(3) Provided the Secretariat does not
receive an objection within 30 days of
its communication of the ieplic3 md
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recommendations, the ainendment be-
comes effective 90 days later.

(4) If the Secretariat receives an ob-
jecUon, it shall so notify the parties
which may then mail their votes to
the Secretariat. An amendment Is
adopted by a two-thirds majority of
the affirmative and negative votes,
provided one-half of the parties vote
affirmatively, negatively or In absten-
tion.

(5) An amendment becomes effective
90 days after Its adoption.

(6) If the Secretariat does not re-
ceive the votes of one-half of the par-
ties, the proposal shall be referred to
the next meeting of the Conference of
the parties for further consideration.

The Service Invites public comment
and information on these species in
order to develop a timely reply and to
determine the position of the United

States with respect to this proposal.
All comments received will be availa-
ble for public inspection during
normal business hours at the Federal
Wildlife Permit Office, Room 536,
1717 H Street NW., Washington, D.C.

This document was prepared by
Arthur Iazarowitz, Federal Wildlife
Permit Office.

Norz.-The Department of the Interior
had determined that this document does
not contain a major proposal requiring
preparation of an economic Impact state-
ment under Executive Order 11949 and
OMB Circular A-107.

Dated: August 15, 1978.

Lym A. GRmE~wALv,
Director, U.S. Fish and

WildlifeService

(FR Doc. 78-23197 Flied 8-17-78: 8:45 am]
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[3410-07]

DEPARTMENT OF AGRICULTURE

Farmers Home Administration

[Designation Number A642]

IDAHO

Designation'of Emergency Areas

The Secretary of Agriculture has de-
termined that farming, ranching, or
aquaculture operations have been sub-
stantially affected in Idaho County,
Idaho, as a result of excessive rainfall
and below-normal temperatures
during the period October 1, 1977,
through June 3, 1978.

Therefore, the Secretary has desig-
nated this area as eligible for emergen-
cy loans pursuant to the provisions of
the Consolidated Farm and Rural De-
velopment Act, as amended, °nd the
provisions of 7 CFR 1904, Subpart C,
Exhibit D, Paragraph V B, including
the recommendation of Governor
John V. Evans -that such designation
be made.

Applications for emergency loans
must be received by this Department
no later than January 29, 1979, for
physical losses, and August 2, 1979, for
production losses, except that quali-
fied borrowers who receive initial
loans pursuant to this designation
may be eligible for subsequent loans.

The urgency of the need for loans in
the designated area makes it impracti-
cable and contrary to the public inter-
est to give advance notice of proposed
rulemaking and invite public participa-
tion.

Done at Washington, D.C., this 11th
day of August 1978.

GORDON CAVANAUGH,
Administrator,

Farmers HomeAdministration.
[FR Doc. 78-23174 Filed 8-17-78; 8:45 am]

[3410-02]

Federal Grain Inspection Service

GRAIN STANDARDS

Request for Transfer of Designation by the
Plainview Grain Inspection and Weighing
Service, Inc.

AGENCY: Federal Grain Inspection
Service, USDA.
ACTION: Notice.

SUMMARY: Notice that the Plainview
Grain Inspection & Weighing Service,
Inc., Plainview, Tex., has requested
that its designation to operate as an
official agency under the U.S. Grain
Standards Act, as amended, be trans-
-ferred to Robert W. Davis, Edna H.
Davis, and A. W. DeBerry, who have
filed application for such designation.
This notice also requests comments on
the proposed transfer and Invites
other -interested persons to make ap-
plication for designation as an official
agency at Plainview, Tex.

DATE: Comments and/or application
by September 18, 1978.
FOR FURTHER INFORMATION
CONTACT:

Edith A. Christensen, Federal Grain
Inspection Service, Compliance Divi-
sion, Delegation and Designation
Branch, 201 14th Street SW., Room
2405, Auditors Building, Washing-
ton, D.C. 20250, 202-447-8525.

SUPPLEIENTARY INFORMATION:
The U.S. Grain Standards Act, as
amended (7 U.S.C. 71 et seq.) (herein-
after the "Act"), has been amended to
extensively modify the official grain
inspection system. Pursuant to sec-
tions 7 and 7A of the Act, the Adminis-
trator of the Federal Grain Inspection
Service (FGIS) has the authority to
designate any State or local govern-
mental agency, or any person, as an
official agency for the conduct of all
or specified functions involved in offi-
cial inspection (other than appeal in-
spection), weighing, and supervision of
weighing of grain at inland locations
where the Administrator determines
there is a need for such services (7
U.S.C. 79 and 79a). Under the Act,
such designation shall terminate trien-
nially, but may be renewed in accord-
ance with criteria and procedures pre-
scribed (7 U.S.C. '79(g)(1) and 79a(c)).

The Plainview Grain In~pection &
Weighing Service, Inc., has requested
that its designation under the Act to
operate as an official agency at Plain-
view, Tex., with an additional desig-
nated inspection point at Hereford,
Tex., be transferred to Robert W.
Davis, the present Chief Inspector of
the agency, and Edna H. Davis and .A.
W. DeBerry, licensed inspectors pres-
ently employed by the agency, Mr.
Davis et al. have applied for designa-
tion in accordance with section 7(f)(1)
of the Act (7 U.S.C. 79(f)(1) to operate

as an official agency at Plainview, Tex.
This application does not preclude
other interested persons from making
similar application.

Nom.-Section 7(f)(2) of the Act (7 U.S.C.
79(f)) provides that not more than one off I.
clal agency shall be operative at one time
for any geographic area as determined by
the Administrator.

Interested persons are hereby given
opportunity to submit written views or
comments with respect to the request-
ed transfer of official agency designa-
tion. All views or comments should be
submitted in writing, in duplicate, and
mailed to the Director's Office, Coni-
pliance Division, Federal Grain In-
spection Service, 201 14th Street SW.,
Room 2405, Auditors Building, Wash-
ington, D.C. 20250, not later than Sep-
tember 18, 1978.

Under the provisions of section
7(f)(1), interested persons are alEo
given opportunity to make application
for designation to operate as an offl-
cial agency at Plainview, Tex., pursu-
ant to the requirements in section
7(f)(1)(A) of the Act, as amended (7
U.S.C. 79(f)(1)(A)) and § 26.96 of the
regulations (7 CFR 26.96). Persons
wishing to apply for designation to op-
erate as an official agency at Plain-
view should contact the Compliance
Division, Federal Grain Inspection
Service, U.S. Department of Agricul-
ture, Washington, D.C. 20250, for the
appropriate forms and mail their ap-
plications to the Director's Office at
the above cited address, not later than
September 18, 1978.

Consideration will be given to the
views and comments filed and to any
applications submitted and to all other
information available to the U.S. De-
partment of Agriculture before a final
determination Is made with respect to
the official agency designation, All
views, comments and applications sub-
mitted pursuant to this notice will be
made available for public inspection at
the above Office of the Director
during regular business hours (7 CFR
1.27(b)).
(Sec. 8. Pub. L. 94-582, 90 Stat. 2870 (7
U.S.C. 79); sec. 9, Pub. L. 94-582, 90 Stat.
2875 (7 U.S.C. 79a); Sec. 27, Pub. L. 94-582,
90 Stat. 2889 (7 U.S.C. 74 note).)

Done in Washington, D.C. on:
August 14, 1978.

L. E. BARTELT,
Administrator.

[FR Doc. 78-23231 Filed 8-17-78; 8:45 am3
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NOTICES

[4510-05]

Office of the Secretary

1979-WHEAT

Determinations Regarding the Proclamation of
1979-Crop National Program Acreage, Set-
Aside Level, and Other Program Provisions
for-Wheat

ACTION: Notice of Determination of
1979-Crop National Program Acreage,

/ Set-Aside Level, and Other Program
Provisions for Wheat.

SUMMARY: This notice is for the
purpose of proclaiming a national pro-
gram acreage, set-aside level, and
other program provisions for the 1979
crop of wheat in accordance with ap-
plicable sections of the Agricultural
Act of 1949, as amended by the Food
and Agriculture Act of 1977 and the
Act of May 15, 1978 (hereinafter re-

ferred to as the "Act"). Provisions of
the Act, as amended, require that a de-
termination of the national program
acreage and set-aside requirements be
made by the Secretary not later than
August 15, prior to the year-in which
the crop is harvested. This determina-
tion established a national program
acreage, set-aside requirement, and
other related program provisions for
the 1979 crop of wheat.

DATE: Effective August 15, 1978.
ADDRESS: Production Adjustment
Division, ASCS-USDA, 3630 South
Building, P.O. Box 2415, Washington,
D.C. 20013.
FOR- FURTHER 'INFORMATION
CONTACT.

Bruce R. Weber (ASCS), 202-447-
7987.

SUPPLEMENTARY INFORMATION:
The need for this notice is to satisfy
the statutory requirements, as pro-
vided for in section 107A (d)(1)(3) and
(f)la) of the Agricultural Act of 1949,
as amended by the Food and Agricul-
ture Act of 1977 and the Act of May
15, 1978 (hereinafter referred to as the
"Act"). It is essential that these deci-
sions be. made effective as soon as pos-
sible, since the proclamation of the na-
tional program acreage and set-aside
level are required by statute to be
made not later than August 15, 1978.

A notice that the Secretary was pre-
paring to make determinations with
respect to the 19t9 wheat program was
published in the FEDERAL REGISTER on
June 27, 1978,43 FR 27844 and 845, in
accordance with 5 U.S.C. 533. Com-
ments were received from over 2,100
producers and groups. The breakdown
of comments received were 2,005 from
producers, 3 from Congressmen, 3
from State representatives, 9 from na-
tional. organizations, 32 from State or-
ganizations, and 136 from. ASC State

and county committees. The majority
of comments centered around three
Issues: (1) set-aside, (2) land diversion,
and (3) voluntary reduction. Nearly all
comments expressed a need for a set-
aside. Levels recommended ranged
from 10 percent to a level high enough
to obtain at least 90 percent of parity.
Most comments suggested a level of 20
to 25 percent. Comments received con-
cerning land diversion on a bid basis
were unanimously opposed to such a
system, only one comment favored
such a system, while 956 expressed op-
position. Over 950 responses were re-
ceived stating that 1978 set-aside, hay
and grazing, and diversion acreage
must be credited as harvested acreage
along with the 1978 wheat acreage for
1979 program purposes and applica-
tion of the voluntary reduction in
1979. All cbmments received were duly
considered by.the Secretary.

NOTICE OF DLTERUNATIons

1. NATIONAL PROGRAM ACREAGE FOR 1979-
CROP WHEAT

It is hereby proclaimed that the na-
tional program acreage for the 1979
crop of wheat shall be 57.1 million
acres. The national program acreage Is
based on the following data:

(a) Estimated domestic consumptIon.
1979-80 (milI on bushels)_ _ 740

(b) Plus estimated enports. 1979-60 (mll-
lEon bushels) 1,0

(c) Minus adjustment to decre stocks-
to desired level (million bushels) 1- -21

(d) M nus estimated Imports, Mf9-0
(milion bushels)________ -2

(e) Divided by estimated ntinal
weighted average farm program yield
(bushels/acre) 31.4

(f) Equas: 1979 National Program Acre-
age (million acres)___________ 57.1

'Desired carryover of U.S. wheat stocks I- equal
to 7.5 percent of world consumption of wheaL
World. consumption of wheat during 1978-79 mar-
keting year is estimated to be 407.9 million metric
tons ( 1Z, T) (407.9x.075=39. MLTx3&74 (bushel
conversion factor)=1.124 mill1on bushels (desired
level of U.S. carryover wheat stocks)). Estimated
1978-79 ending stocks for wheat are 1.148 million
bushels.

The Secretary may revise the na-
tional program acreage as proclaimed
for the purpose of determining the al-
location factor if he determines It Is
necessary based upon the latest infor-
mation. The national allocation factor
will be determined In the fall of 1979.

2. SET-ASIDE LEVEL FOR 1979-CROP OF
VHEAT

It Is hereby determined and pro-
claimed that a set-aside of cropland
equal to 20 percent of the wheat acre-
age planted for harvest in 1979 will be
in effect. Continuing a 20 percent set-
aside program for the 1979 crop Is ex-
pected to lead to results similar to
those obtained under the 1978 pro-
gram.

3. 1979 LAND DIVERSION

It Is hereby determined that no land
diversion program will be implemented
for the 1979 crop of wheat. It is felt
the needed adjustments for 1979 can
be accomplished through the set-aside
program as proclaimed.

4. VOLUNTARY REDUCTION FROM 1978
PLANTINGS FOR 1979-CROP W HA

It Is hereby determined and pro-
claimed that producers who voluntar-
fly reduce their 1979 wheat acreage by
at least 15 percent from the 1978
wheat acreage considered planted for
harvest shall be guaranteed target
price protection on the normal produc-
tion from the entire acreage.

In applying the voluntary reduction
for 1979, the 1978 wheat acreage con-
sidered planted for harvest shall be:
The 1978 wheat acreage planted for
harvest plus the larger of:

(a) The total set-aside, and special
grazing and hay program acreage, or

(b) The acreage reduced from the
previous year but not to exceed the
recommended 1978 voluntary reduc-
tion.

G1. 1979 ESTABLISME "TARGET" PRICE

It Is hereby determined that the
1979 established "target" price for
wheat shall be $3.4& per bushel. As re-
quired by law, the 1979-crop wheat es-
tablished "target" price shall be §3 per
bushel, adjusted to reflect any change
in the average cost of production over
a 2-year moving average period. This
computation establishes the 1979
target level at an estimated $2.98 per
bushel. However, the Secretary does
have authority, whenever a set-aside is
in effect. to increase the established
"target" price by an amount he deter-
mines appropriate to compensate pro-
ducers for participation in such set-
aside. This authority was implemented
for the 1978 wheat program and is
being continued for the 1979 program-

6. 1979 LOAN AND PURCHASE LEVEL

It Is hereby determined that the
1979-rop wheat loan and purchase
level shall be $2.35 per bushel, the
same as for the 1978 crop. It has been
determined that this level is appropri-
ate, taking into consideration competi-
tive world prices of wheat and the
feeding value of wheat in relation to
feed grains, and that It will maintain
the competitive relationship of wheat
to other grains In domestic and export
markets.

7. SPECIAL GRAZInG AND HAY PROGRAM

It Is hereby determined that the
Special Grazing and Hay Program will
not be Implemented for the 1979 crop
of wheat. However, grazing of set-aside
acreage during the permitted 6-month
period will be continued, as in 1978.
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Grazing of wheat acreage is expected
to continue as an attractive alternative
for the wheat producer. The stocker
margin (difference in value of stockers
weight (approximately 400 pounds)
when purchased, and value of the 400
pounds when sold), which typcially is
negative, should be the same or even
positive over the next year as feeder
cattle supplies tighten and prices
strengthen. For this reason, it is felt
the Special Grazing and Hay Program
is not needed to encourage grazeout
wheat acreage.

NOTE.-It has been determined that this
document does contain a major proposal re-
quiring preparation of an Impact Analysis
Statement. The Impact Analysis Statement
is available from Bruce R. Weber (ASCS),
202-447-7987.

NoTE.-The ASCS, to meet the require-
ments of the National Environmental Policy

/Act (Pub. L. 91-190, 42 U.S.C. 4321, et seq.),
has developed an environmental assessment
on the program and has determined that he
proposed action would not constitute a
major Federal action significantly affecting
the human environment.

Signed at Washington, D.C., on
August 15, 1978.

BOB BERGLAND,

Secretary.
[FR Doc. 78-23247 Piled 8-15-78; 5:03 pmo]

[3410-22]

Science and Education Administration

COMMITTEE OF NINE

Meeting

Pursuant to the Federal Advisory
Committee Act, Pub. L. 92-463, notice
is hereby given of a meeting of 'the
Committee of Nine from 8:30 a.m. to 5
p.m., September 12-13, 1978, in the
Food Research Conference Room,
Food Research Laboratory, New York
State Agricultural Experiment Sta-
tion, Geneva, N.Y.

The purpose of the meeting is to
evaluate and recommend proposals for
cooperative research on problems that
concern agriculture in two or more
States, and to make recommendations
for allocation of regional research
funds appropriated by Congress under
the Hatch Act for research at the
State agricultural experiment stations.
The meeting is open to the public, and
written statements can be filed with
the Committee before or after the
meeting.

The names of the members of the
Committee, the agenda, minutes, and
other information pertaining to- the
meeting may be obtained from the Re-
cording Secretary, U.S. Department of
Agriculture, Science and Education
Administration, Cooperative Research,
Washington, D.C. 20250, telephone
202-447-4329.

Dated: August 10, 1978.
T. S. RONNNGEN,

Aejing Deputy Director.
[FR Doc. 78-23230 Filed 8-17-78; 8:45 am]

[6320-01]

CIVIL AERONAUTICS BOARD
[Docket 31233; Order 78-8-63]

AIR NEW ENGLAND, INC.

Order

AUGUST 14, 1978.
On August 3, 1977, Air New England

filed an application, under section
416(b) of the Act, for an exemption
from section 401 and Part 298 of the
Board's Regulations, to permit it to
6perate under Part 298 as a commuter
airline. The authority requested is lim-
ited to operations in New England and
New York, and transborder operations
into Eastern Canada, and is further
limited to -markets in which Air New
England is not certificated. The pur-
pose of the exemption request is to
enable Air New England to test service
in new markets, with a view toward
possible certification there in the
future. The carrier anticipates that,
after a reasonable test period, and a
proper showing of-public convenience
and necessity, successful test markets
could be added to its certificate by
show cause or other simplified proce-
dures. It states that it is in need of
flexibility to test new markets, and
seek new profit opportunities, in order
to compete effectively in the New Eng-
land area, which has seen a tremen-
dous increase in commuter operations
since Air New England was certificat-
ed. All commuter operations will be
subsidy ineligible.

Answers in opposition were filed by
Commuter Airlines, Inc.; Executive
Airlines, Inc.; Empire Airlines, Pilgrim
Aviation and Airlines, Inc., et al 1; Bar
Harbor Airlines, et al.2, and Commuter
Airline Association of America, Inc.
These parties argue principally the
following: (1) Allowing Air New Eng-
land to compete as a commuter airline
would give it an unfair competitive ad-
vantage over other commuter airlines
because of its certificated status and
its eligibility for Federal subsidy; (2)
the Board rejected the concept of dual
authority in New England in the New
England Service Investigation,3 on the
grounds-of a possible diversion of man-

'Pilgrim Aviation and Airlines, Inc., Busi-
rless Aircraft Corp., New England Airlines,
Inc., New Haven Airways, Inc., Nor-East
Commuter Airlines, Inc.,. and Precision
Valley Aviation, Inc.

2Bar Harbor Airlines, Command Airways,
Inc., Downeast Airlines, Provincetown-
Boston Airlines, Inc., and Winnipesaukee
Aviation, Inc

3Order 74-7-70, July 17, 1974.

agement resources away from certifl
cated operations, the possibility of
public confusion, and the danger of
cross-subsidy and subsidy leakage; and
(3) the statutory standards for grant
of exemption authority under section
416(b) have not been met.

Delta Air Lines also filed an answer
objecting to award of exemption au-
thority in any of Its markets. It alleges
that diversion from it could result In
the elimination of certificated service
in these markets. It does not oppose
award of authority in other markets.4

Air New England replied that as a
certificated small community special-
ist It is in need of the flexibility to test
new markets, especially l view of the
substantial growth in commuter com-
petition in New England since Its certi.
fication. It further states that It does
not believe that It will have an undue
competitive advantage; that the
Board's subsidy staff can assure that
subsidy leakage is avoided, as It does
with Air New England's existing subsi.
dy ineligible routes; that management
resources will not be diverted from Its
certificated operations; and that
public confusion need not result from
granting it dual authority.

We have decided to grant Air Now
England's application, and allow It to
conduct both certificated operations
and comnuter operations under Part,
298. In promulgating Part 298, we de-
termined that since air taxi services, as
a class, are limited in extent and af-
fected by unusual circumstances, en-
forcement of the Act would be an
undue burden. See Part 298 Weight
Limit Investigation, Order 72-7-61,
July 18, 1972. We noted that air taxi
operations are nonsubsidized, high
risk operations conducted with small
aircraft in short-haul, low density
markets where surface transportation
is often an attractive alternative.
Flexibility to enter and exit markets
quickly is required. We have concluded
that these findings are equally appli-
cable to the commuter operations Air
New England proposes. We see no
reason why it, too, should not be
exempted from the certification re-
quirements of the Act to the extent
necessary to allow it to conduct such
operations. While a basis for the Part
298 exemption may have been the
burden of certification upon small
firms desiring to conduct commuter
operations, certification also imposes
an undue burden upon larger carriers
that desire to conduct commuter oper-
ations with small aircraft because the
cost of certification would be great,

4United Air Lines also answered in opposi
tion to'Air New England's application, stat-
ing that the application should be dismiszed
for failure to meet the requiremento of Rule
402 of the Board's regulations. Air Now Eng.
land's reply, however, was accompanied by
data correcting the deficiency to the extent
necessary for this proceeding.
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compared to the financial benefit they
would be likely to receive from the op-
eration of small, aircraft. This would
be particularly true of Air New Eng-
land since it is smaller than some com-
muter carriers and is significantly
smaller than the local service carriers.5
While-our findings here, in terms of
undue burden, are limited to Air New
England, the logic of our action maybe
well apply to all certificated carriers,
and we plan to institute a rulemaking
to examine this question. In the mean-
time, in: view of the benefits that could
result from permitting Air New Eng-
land to conduct commuter operations,
we will exempt it-from section 401 of
the Act and section 298.3 of the
Board's Economic Regulations and
allow it to conduct dual operations.

Air New England is in an unusual
situation for a certificated carrier. Al-
though certificated, its operations are
essentially commuter in nature. Due
to the nature of New England travel,
it experiences the most pronounced
seasonal pattern of operations in the
industry, 6 and is subject to very high
levels of unregulated competition from
other commuter carriers.7 With com-
muter authority, it will be able to test
new markets without the burden of
formal proceedings before the Board,
and eventually may be able to uncover
new market opportunities that could
enhance its profitability. The public
could benefit by receiving service in
markets that might not otherwise get
it and by the improvements in service
and reductions in fares that can follow
the introduction of competition. In
the long run, this competition could
result in more efficient commuter
service in the New England area. In
aiddition, if Air New England is suc-
cessful in its venture, the public will
benefit from the resulting reduction in
subsidy payments.

Our decision to grantAir New Eng-
land this exemption, and thereby au-
thorize it to conduct dual operations,
is clearly a break with past policy.

'For the year ended December'31, 1977,
Air New England had enplanements of
468,000 passengers, versus 738,411 for Prin-
air-and 510,449 for Golden West. In terms of
all measures itis far smnaller than the small-
est of the locals--13, points on Its system
versus 45 for TXT. (in 1976); 110,000 availa-
ble seat miles versus 2,023,000 for-, IX.
468,000 passenger enplanements versus
3,225,000 for TXI; 4,042,000 aircraft revenue
miles versus 2,025,000 for TXI; an average
of 27.1 seats per aircraft mile versus 78.2 for
Southern-6Air New, England's traffic levels during
the peak two summer months are triple its
monthly average for the rest of the year.
See Order 77-4-161, April 29, 1977.
'In April 1978, for example, U of the car-

rier's 26 single-plane markets were faced
with commuter competition, and those 11
tended to be its largest markets. Ten of the
carrier's 14 stations are served by commut-
erm

Part 298 explicitly excludes certificat-
ed carriers from commuter operations
under our regulations, and, in the
past, we have-been reluctant to grant
them extensive exemption authority
to do so. When we certificated Air New
England in the New England Service
Investigation, we refused to consider
an award of dual authortity, and we
followed that precedent in the Air
Midwest Cert fication.Proceeding.8

Our current regulatory philosophy
requires a reexamination of the dual
authority question. Our policy now Is
to place greater reliance on market
forces, and less reliance on protection-
,ism, in meeting the country's air serv-
ice needs.0 Unless It appears that sig-
nificant Injury to the air transporta-
tion system will occur, we believe dual
authorizations are in the public inter-
est.

The past concerns that led us to
deny dual authorizations are discussed
in detail below. It Is our conclusion
that these concerns-the possibility of
diversion of management resources,
cross subsidization and subsidy leak-
age, and public confusion-are
outweighed by the benefits of compe-
titon, specifically lower fares, better
service, and more efficient carrier op-
erations.

Our major fear in the past has been
that dual authorizations would result
in diversion oLfmangerlal talent and
resources away from a carrier's certifi-
cated to its commuter operations- Es-
pecially in the case of a subsidized car-
rier, we felt this was contrary to the
public Interest. However, diversion of
management resources did not prevent
the Board from allowing the local
service carriers to eipand their oper-
ations, and today the locals offer ex-
tensive subsidy Ineligible service, while
continuing to devote sufficient man-
agement resources to their subsidized
service. Established certificated carri-
ers,. such as Air New England, should
have no problem conducting commut-
er operations in addition to certlflcat-°

ed ones. To the extent that additional
managerial resourcess are required,
they can be hired. Moreover, in the
case of Air New England, thd commut-
er operations will be very close in type
and geography to Its certificated oper-
ations. The public benefits when a
management with skills and experi-
ence in one field is given the opportu-
nity to apply them in related fields.
This Is one of the efficiency advan-
tages of integration. Even a relatively
young carrier should be able to
employ the management personnel re-
quired to conduct any numbers of dif-
ferent operations.

In denying dual authority to subsi-
dized carriers, we also have expressed

$Order 76-9-165, September 30.1976.
'See Oakland Service Inrestigation,

Order 76-4-121, April 19, 1978.
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concern about the possibility of cross-
subsidization and subsidy leakage. Air
New England's opponents raise these
Issues again. We are not persuaded
that they are sufficient to deny the re-
quested authority.

Cross-subsidization does not appear
to be a danger sufficiently great to
deny the public the benefit of this
competition. The assumption is that a
subsidized carrier such as Air New
England will use Its profits from its
certificated routes to support its com-
muter operations In order to drive
competition from the latter markets
and then reap excessive profits. In
order for this tactic to be successful, a
carrier must be assured of long-term
benefits after competitors are driven
out. In commuter markets, however,
where all 298 operators are free to
enter and exit at will, . carrier is un-'
likely to have sufficient assurance of
Its ability to garner excess profits fol-
lowing the elimination of its competi-
tors to Justify the costs of driving
them out through cross-subsidization.
Within a short period of time, compet-
itors are likely to reenter the market
and challenge iL

Subsidy leakage raises different
problems. There is a real danger that
in the casa of a carrier with both sub-
sidy-eligible and subsidy-ineligible op-
erations, the Board will be unable to
separate the activities sufficiently to
assure that subsidy Is granted for only
the former. No doubt, many common
costs are difficult to allocate non-arbi-
trarily between eligible and ineligible
operations, and this creates the poten-
tial for subsidy leakage. For the most
part, however, the Board's experi-
enced subsidy staff is capable of rea-
sonably allocating revenues and ex-
penses between subsidy eligible and in-
eligible operations, in such a way as to
prevent appreciable subsidy leakage.
Reporting requirements have been es-
tablished to monitor the problem and
assure such allocations. It Is not novel
for a carrier to have both subsidy eligi-
ble and Ineligible operations. Air New
England Itself now has three subsidy
ineligible routes and conducts a sub-
stantial off-route charter operation
that Is subsidy ineligible We do not
perceive any great difficulty in adding
a third category of subsidy ineligible
operations to Its authorityV0

Another major concern of ours in
the past has been the possibility of
public confusion. In using, thi services
of a. carrier with dual authority, the
public may be uncertain whether it is
receiving certificated or noncertificat-
ed service. The only significance such
confusion might have, it would appear,

"We will require It to file the same data
with the Board for Its commuter operations
as It files for Its certificated operations so
as to enable the Board's staff to. make
proper allocations between subsidy eligible
and Ineligible operations.
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would be if the two services differed in
the degree of consumer protection
they afforded. We have determined,
therefore, that any adverse conse-
quences of public confusion can be
avoided through the imposition of
conditions on exempted commuter op-
erations of certificated carriers. We
will require Air New England to main-
tain identical FAA standards for its
commuter and certificated operations,
and to extend the provisions of the
Board's denied boarding rules (Part
250), no smoking section rules (Part
252), and baggage liability rules (see
Docket 27589, to Its commuter passen-
gers. This will assure that Air New
England's two operations-certificated
and noncertificated-are substantially'
the same, and the public will be pro-
tected. In these circumstances such
public confusion as there may be
would seem to be of no significance."

We will not require the carrier to
enter into joint fare arrangements for
its commuter operations. Passengers
will be readily aware of their own
ticket prices and will be free to patron-
ize or reject the service.

It is apparent from the above discus-
sion that we do not agree with the
contentions of Air New England's op-
ponents that they will be placed at a
competitive disadvantage by our
granting this authority. While, they
say they fear competition with a certi-
ficated carrier, they continue vigorous-
ly to compete with Air New England
on its certificated routes, and quite
successfully.'

2

Our tentative view, therefore, is that
certificated carriers should no longer
be prohibited from conducting com-
muter operations under Part 298. This
question will be fully explored in the
rulemaking we intend to institute.
However, in consideration of the sub-
stantial public and carrier benefits
that could result from our award of
commuter authority to Air New Eng-
land, we will act on its application

"The denied boarding rules and baggage
liability provisions require a carrier to file
tariffs setting forth their terms. Commuters
are not required to file tariffs, and we will
not require Air New England to do so for its
commuter operations. Rather, we will leave
to the carrier the decision As to how to set
forth the terms of these consumer protec-
tion provisions. Possible alternatives would
be to file voluntarily rule tariffs or to speci-
fy the terms in conditions of contract on in-
dividual passenger tickets. We will monitor
closely Its operations to assure compliance
with the specified rules.

"Delta's request that Air New England be
precluded from operating in its markets will
be denied. These markets are open to com-
muter competition now, and the addition of
Air New England to the list of potential
commuter competitors will not have any sig-
nificant effect upon Delta. If commuter op-
erations prove to be more successful than
certificated operations over some of Delta's
routes, it Is free to reduce its service or with-
draw.

now, and grant it the requested au-
thority pending the outcome of the ru-
lemaking. We find that certification
would be .an undue burden upon Air
New England by reason of the limited
extent of, and unusual circumstances
affecting, 'air taxi operations, and
would not be in the public interest.13

Accordingly, It is ordered, That: 1.
Air New England be exempted from
section 401 of the Act and § 298.3 of
the Board's Economic Regulations to
the extent that they would prevent it
from operating, as an air taxi, aircraft
that qualify under the weight and
payload limitations of Part 298, in
New England, 4 New York State, and
in transborder operations into Canada;

2. In the conduct of this service, Air
New England shall be deemed an "Air
Taxi Operator" within the meaning of
Part 298 of the Economic Regulations
and shall comply with and be subject
to all the provisions of that part, in-
cluding but not limited to the registra-
tion, insurance and reporting require-
ments for air taxi operator; arid Air
New England shall submit for its air
taxi operations, any data requested of
it by the Board's Bureau of Accounts
and Statistics in accordance with the
requirements of Part 241;

3. Air New England's air taxi oper-
ations shall be conducted tinder the
applicable safety requirements pre-
scribed by the Administrator of the
Federal Aviation Administration for
Air New England's certificated oper-
ations;

4. Air New England's air taxi oper-
ations shall be subject to the Board's
denied boarding rules as set forth in
Part 250 of the Board's Regulations,
no smoking rules as set forth in Part
252, and baggage liability rules as set
forth in Docket 27589; and

5. This exemption shall be effective
60 days following the service date of
this order, and continue in effect for 5
years thereafter, or until 60 days after
final decision in the rulemaking re-
ferred to in this order, whichever
occurs first; but it may be amended or
revoked at any time without hearing
ih the discretion of the Board.

This order shall be published in the
FEDERAL REGIsER.

"The authority we are granting here will
enable Air New England to enter and exist
commuter markets in the same manner as
other commuter carriers now do. Because of
the limited extent of these operations, our
action does not constitute a major Federal
action significantly affecting the environ-
ment within the meaning of the National
Environmental Policy Act of 1969 and does
not constitute "a major regulatory action"
under the Energy Policy and Conservation
Act of 1975, as defined in § 313.4(a)(1) of the
Board's Regulations.

"Maine, Vermont, New Hampshire, Mas-
sachusetts, Rhode Island, and Connecticut.

By the Civil Aeronautics Board.
PHYLLIS T. KAYLOR,

Secretary,
All Members concurred and Vice

Chairman Minetti filed the attached
statement concurring in the result:

Minetti, Vice Chairman, concurring in the
result:

I join the Board in granting Air New Eng-
land an exemption to conduct Part 298 oper-
ations in the NeVi England/New York area
but for reasons somewhat different than
those expressed in the accompanying order.
It is clear to me that the carrier's operations
are affected by unusual circumstances
which justify the grant of the exemption. I,
however, view this action as an experiment
designed to meet the unique air transporta-
tion needs of New England.

In the New England Service Investiga-
tion I the Board concluded that the chronic
air-transportation problems of tho New
England region required a vigorous govern-
mental response. The new pattern of service
that resulted from the case (but which did
not include dual-operating authority) was
viewed by it as "something of an experi.
ment."2 In our concurrence and dissent,
Member West- and I expressed concern
about assuring good service to New England
communities, Unlike the majority in that
case, we would have required Delta-the
successor to-Northeast-to maintain a resid-
ual service obligation at several points in
northern New England which were not
placed on Air New England's route.

The Board stated in the New England
Service Investigation that an evaluation of
,its decision would have to await operating
experience.3 That experience has been
gained and It suggests the desirability of al-
lowing Air New England to hold dual au-
thority. Although this view Is a departure
from the conclusion about that Issue niade
by the Board in the New England case, it Is
consistent with the primary goal of tho
case, which was to improve air transporta-
tion within the New England area.

Two important aspects of Air New Eng-
land's experience since certification point to
the need to provide it with greater operat-
ing flexibility. First, the carrier's operations
are characterized by extraordinary peaking
in the summer months. 4 Although it has Im-
proved Its equipment mix over the last sov-
eral years, the unprecedented seasonality
that Air New England encounters means
that it is confronted with the need to find
productive uses for Its equipment and per-
sonnel during the unusually long off-peal:
period of Its operations. Second, the carrier
is exposed to substantial competition from
commuter carriers, as is observed in today's
order. Ordinarily the existence of such un-
regulated, third-level competition would not
be of decisional significance. But in light of
the carrier's status as a small, specialized re-
gional carrier, which was recognized when
the Board designated it last year as an area
air carrier,' the effect of commuter competi
tion on Air New England is a legitimate con-
sideration In this Instance. The carrier's

'Order 74-7-70, July 17, 1974.
2Id. at 32.
3Id. at 35-36.
4Order 77-4-161, Apr. 29, 1977. at 4.
sApplication of Air New England for ex-

emption, Aug. 3, 1977, Docket 31233, at 5.
'Order 77-7-8, July 5, 1977. See generally

Order 77-5-12, May 3, 1977.
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modest size and concentration upon serving
regional markets make its operations more
akin to those of a commuter carrier than a
local-service carrier. These factors also
mean that many of its markets, including
some of its more lucrative ones, can be suc-
cessfully entered almost at will by commut-
ers. And this is what has occurred over the
last several years. It has thus been exposed
to a high degree of competition from carri-
ers which, because they are unregulated,
have great managerial discretion, but it does
not have the corresponding flexibility to ex-
plore new market opportunities. Under
these circumstances, Air New England
should be given the authority-albeit on an
experimental basis-to mount Part 298 oper-
ations. It has stated it intends to use this
authority to test new markets with a view
toward their possible certification; efforts
designed to develop improved service pat-
terns in the region of course would be in
harmony with our historic concern for the
quality of air service available in New Eng-
land. To require the carrier to undergo cer-
tification proceedings before testing new
markets in Its geographic area would deny It
precisely what the environment in which it
operates appears to demand: additional op-
erating flexibility.'

My approval of Air New England's appli-
cation assumes it that it will in fact only
conduct its Part 298 operations as an ad-
junct to its certificated service. I have no
doubt that it will be able to discharge its
certificate obligations-particularly It subsi-
dized service-while it tests new, unregulat-
ed services. Additionally, I believe, for the
reasons outlined above, that Air New-Eng-
land's situation is sui generis. Consequently,
I discern no need at this time to reach a
judgment about the broader question of
whether certificated air carriers routinely
should be permitted to hold extensive Part
298 authority. That question is best left for
consideration in a rulemaking proceeding.

G. JosEPH Mn1TTL

[FR Doe. 78-23211 Filed 8-17-78; 8:45 am]

7Air New England finds itself in a peculiar
competitive position. A local-service carrier
faced with stiff competition from a commut-
er carrier would probably seek to withdraw
from the market; chances are it would do so
with alacrity. It could then direct Its ener-
gies toward longer stage length, higher den-
sity markets. Because of the type of equip-
ment it operates and the regional nature of
its system, Air New England is poorly situ-
ated to pursue market opportunities outside
of its service area. The difficulty this re-
striction poses is that the carrier must
search out new opportunities in an area in
which: (1) many of the larger commhunlties
are relatively close to one another and are
linked by a very good highway system; (2)
many of the more isolated communities that
would presumably respond to new or Im-
proved air service are low traffic generating
points; and (3) demographic trends are far
less encouraging than other regions of the
country. These circumstances indicate the
need to allow Air New England considerable
freedom to develop new markets to respond
to the increasing commuter competition It
nust withstand. That undertaking could be

hindered or even frustrated if the carrier
were required to obtain certificate authority
to operate in each market it wished to test.

[6320-01]

[Docket Nos. 32710: 33076; 30185; Order 78-
8-54]

SAN FRANCISCO-RENO-ALBUQUERQUE-TEXAS
SERVICE INVESTIGATION; FRONTIER AIR-
UNES, INC., AND TEXAS INTERNATIONAL
AIRLINES, INC.

Order on Motions To Consolidate ApplicatIons

AuGusT 10, 1978.

Order 78-5-128, served June 14, 1978,
which instituted this proceeding dele-
gated "to the presiding Administrative
Law Judge the authority to consoli-
date by order any applications which
conform to the scope of the proceed-
ing." Pursuant thereto, by Order 78-7-
126 dated July 25, 1978, action was
taken on timely filed motions to con-
solidate applications of several carri-
ers.

Thereafter, by motions for leave to
file late documents dated July 24 and
28, respectively, Frontier Air Lines,
Inc. (Frontier) and Texas Internation-
al Airlines, Inc. (TXIA), each ask con-
solidation of applications for route
award authority in certain of the mar-
kets.

No answers have been received to
motions of either applicant. Frontier,
while inaccurately stating that the-
prehearing conference had not been
set at the time of the motion, other-
wise states a case for late filing in the
circumnstancs of a new corporate
strategy calculated to respond to the
emerging policy of the Civil Aeronau-
tics Board to consider grants of multi-
ple permissive route authority. TXIA
asserts an error on its part in failing
earlier to recognize that the Institut-
ing order here, Order 78-5-128, con-
templated more markets than those
then pending in TXIA's application in
docket 30185 as that docket was con-
stituted when it was consolidated into
Docket 32710. TXIA has novi filed an
amendment No. 1 in docket 30185 to
add the previously omitted markets.
TXIA is, however, in error in asserting
in its motion that Its amended applica-
tion must be consolidated as a matter
of law. Whatever "right" TXIA may
have had to obtain consolidation was
waived by its failure to make timely
application for consolidation.

In the present posture of this pro-
ceeding, considering particularly the
large number of carriers already seek-
ing authority to serve the routes at
issue, I find that good cause has been
shown for Frontier's and TXIA's fail-
ure to timely file their motions and
applications for the following routes:

Applcant, Docket Market

Frontler- 33016 San Franceo/akland-
Reno; Reno-Albuquque.
Reno-Daflas/Fort Worth.

TA 30185 San Franrzco/OakJl.and-
Reno: Reno-Houston.

'The other two Reno mrkets are already Includ-
ed in TXIA'a applIcation conzolidated from docket,
30185 Into docket 32710 at order-up paragraph 5 of
Order 78-5-123. TXIA wa made a party at ordering
paragraph 8 of Order 78-5-128.

Accordingly, it is ordeed, that:
1. The motions to consolidate the ap-

pications of Frontier Airlines, Inc., in
docket 33076 and Texas International
Airlines, Inc., in docket 30185, into the
Investigation in docket 32710 are
granted to. the extent that they con-
form to the scope of the investigation
into the need for new non stop author-
Ity in the markets specified in Order
78-5-128, and such applications are
otherwise dismissed.

2. Frontier Airlines, Inc., is made a
party to the proceeding in docket
32710.

Persons entitled to petition the
board for review of this order pursu--
ant to the board's Regulations, 14
CFR 385.50, may file such petitions
within ten days after the service of
this order.

This order shall be effective and
become the action of the civil Aero-
nautics board upon expiration of the
above period unless before that date a
petition for review thereof is filed, or
the board gives notice that it will
review this order on its own motion.

This order will be published in the
FEDEtAL REGISTER.

PHYLLus T. KAYLOR,
Secretarg.

[6335-01]
COMMISSION ON CIVIL RIGHTS

COLORADO ADVISORY COMMITTEE

Agenda and Notice of Open Meeting

Notice is hereby given, pursuant to
the provisions of the rules and regula-
tions of the U.S. Commission on Civil
Rights, that a planning meeting of the
Colorado Advisory Committee (SAC)
of the Commission will convene at 9
a m. and will end at I pj. on Septem-
ber 8, 1978, 1405 Curtis Drive, room
1706, Denver, Colo. 80202.

Persons wishing to attend this open
meeting should contact the Commit-
tee Chairperson, or the Rocky Moun-
tain Regional Office of the Commis-
sion, 1405 Curtis Street, Denver, Colo.
80202.

The purpose of this meeting is to
plan future activities.

This meeting will be conducted pur-
suant to the provisions of the rules
and regulations of the Commission.
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Dated at Washington, D.C., August
14, 1978.

JOHN I. Bnu=zy,
Advisory Committee
Management Officer.

[FR Doec. 78-23130 Filed 8-17-78; 8:45 am]

[6335-01]
WYOMING ADVISORY COMMITTEE

Agonda and Notice of Open Meeting

Notice is hereby given, pursuant to
the provisions of the rules and regula-
tions of the U.S. Commission on Civil
Rights, that a planning meeting of the
Wyoming Advisory Committee (SAC)
of the Commission will convene at
10:30 a.m. and will end at 12:30 p.m. on
September 9, 1978, at Job Service
Center, 506 West 17th Street, Chey-
enne, Wyo. 82001.

Persons wishing to attend this open
meeting should contact the Commit-
tee Chairperson, or the Rocky Moun-
tain Regional Office of the Commis-
sion, 1405 Curtis Street, Suite 1700,
Denver, Colo. 80202.

The Advisory Committee will final-
ize plans for its press conference to re-
lease the report on its November 1977
consultation. The members will also
discuss participation in future pro-
jects.

This meeting will be conducted pur-
suant to the provisions of the rules
and regulations of the Commission.
,Dated at Washington, D.C., August

14, 1978.
Jom I. BInaxKY,

Advisory Committee
Management Officer.

[FR Doec. 78-23131 Filed 8-17-78; 8:45 am]

[6325-01]
CIVIL SERVICE COMMISSION

DEPARTMENT OF COMMERCE

Title Change in Noncareer Executive
Assignment

By notice of July 14, 1978, FR Dec.
78-19251 the Civil Service Commission
authorized the Department of Com-
Smerce to fill by noncareer executive
assignment the position of Assistant to

NOTICES

the Secretary and Director of Commu-
iications,. Office of the Secretary.
This is notice that the title of this po-
sition is now being changed to Assist-
ant to the Secretary and Director of
Public Affairs, Office of the Secretary.

For the U.S. Civil Service Commis-
sion.

JAMEs C. SPRY,
E~ecutive Assistant
to the Commissioners.

[FR Doe. 78-22760 Filed 8-17-78; 8:45 am]

[6325-011

DEPARTMENT OF TRANSPORTATION

Title Change in Noncareer Executive
Assignment

By notice of January 12, 1977, FR
Dec. 77-1037 the Civil Service Com-
mission authorized the Department of
Transportation to make a change in
title for the position of Assistant Di-
rector for Communications Coordina-
tion, Office of Public Affairs, Office of
the Secretary, authorized to'be filled
by noncareer executive assignment.
This is notice that the title of this po-
sition is now being changed to Assist-
ant Director for Public Information,
Office of Public and Consumer Af-
fairs, Office of the Secretary.

For the U.S. Civil Service Commis-
gion.

JAMs C. SPRY,
Executive Assistant
to the Commissioners.

[FR Dec. 78-22761 Filed 8-17-78; 8:45 am]

[3510-25]

DEPARTMENT OF COMMERCE

Industry and Trade Administration

[Order No. 42-1, Amdt. 11

DEPUTY ASSISTANT SECRETARY FOR
ADMINISTRATIVE AND LEGISLATIVE POLICY

Statement of Organization and Function and
Delogation of Authority

ITA Organization and Function
Order 42-1 of December 4, 1977 (43 FR

9184) is hereby amended as follows to
reflect the establishment of the
Career Management and Employment
Services Division. The Employee Rela-
tions Division and Employment Divi-
sion are abolished and the functions of
those divisions are transferred to the
Career Management and Employment
Services Division.

In Section 8. Office of Personnel, 1.
Sections 8.03 Employee Relations Divi-
sion and 8.04 Employment Division
are revised to read as follows:

.03 The Career Management and
Employment Services Division shall
plan, develop, and execute a complete
program of staffing, placement and
employee relations services for the In-
dustry and Trade Administration,
which includes recruitment, merit pro-
motion, equal employment opportuni-
ty, and affirmative action programs;
provide interpretation and advice to
management, employees, and appli-
cants on employment and employee
relations policy and procedures; estab-
lish and maintain custody of official
personnel folders and records; monitor
utilization of assigned ceiling plan and
coordinate ITA-wide programs in the
areas of employee performance evalu-
ations, employee recognition and in-
centives, employee benefits and wel-
fare, and labor-management relations:
advise supervisors on methods of deal-
ing with poor work performance or be-
havior problems and inform them of
regulatory and other requirements In
effecting satisfactory resolutions
either through administrative or disci-
plinary actions; conduct inquiries and
implement actions leading to resolu-
tion of employee complaints, griev-
ances and appeals, and process pro-
posed adverse actions; keep employees
informed of their rights, privileges, ob-
ligations and responsibilities; adminis-
ter program for disclosure of outside
employment and financial interests of
employees in order to prevent conflicts
of interests; coordinate the Alcoholism
and Drug Abuse Program; and process
requests for security clearance of em.
ployees.

2. Section 8.05 Employee Develop.
ment Division is renumbered section
8.04.

3. The attached organization chart'
supersedes the organization chart
dated December 1977.

'Filed as part of the original document.
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Effective date: July 19, 1978.
FRANK A. WEIL,

Assistant Secretaryfor
Industry and Trade.

LISBETH K. GODLEY,
Deputy Assistant Secretary for

Administrative and Legisla-
tive Policy.

ER Doc. 78-23193 Filed 8-17-78; 8:45 am]

[3510-22]
National Oceanic and Atmospheric

Administration

GULF OF MEXICO FISHERY MANAGEMENT
COUNCIL

Public Meeting; Partially Closed

AGENCY: National Marine Fisheries
Service, NOAA.

ACTION: Notice of public meeting
with partially closed session.

SUMMARY: The Gulf of'Mexico Fish-
ery Management Council will conduct
a series of meetings.

DATES: The Council meetings will
start at 1:30 pan., Wednesday, Septem-
ber 6, 1978, 8:30 am., Thursday, Sep-
tember 7, 1978, and 8:30 aan., Friday,
September 8, 1978, adjourning at 12
noon on September 8, 1978.

ADDRESSES: The Council meeting
will take place in the Padre Room of
the Hilton Inn,,lodated at 6255 Inter-
state 37, Corpus Christi, Tex.

FOR F'URTHER INFORMATION
CONTACT.

Mr. Wayne E. Swingle, Executive Di-
rector, Gulf of Mexico Fishery Man-
agement Council, Lincoln Center,
Suite 881, 5401 West Kennedy Bou-
levard, Tampa, Fla. 33609, telephone
813-228-2815.

SUPPLEMENTARY INFORMATION:
The Gulf of Mexico Fishery Manage-
ment Council -was established by the
Fishery Conservation and Manage-
ment Act of 1976 (Pub. L. 94-265). The
Council agenda is as follows:

SEPTEM33ER 6

1. Consideration of fishery management
plans under development.

2. Operational and procedural matters of
the Council, including its staff, advisory
panels and committee activities.

SEprmas 7

1. Closed 3 -hour session (8:30 a.m. to 12
noon) to discuss proposals by potential con-
tractors in a negotiated procurement for the
preparation of draft fishery management
plans.

2. Review of foreign fishing applications,
if any.

3. Consideration of reports from manage-
ment committees.

SEPTEMaER 8

1. Other fishery management business.

The Council expects to address each
of the items of the agenda above.
Time restraints may require that some
Items be deferred to a later meeting.
Interested parties should contact the
Executive Director as mentioned
above and may obtain a more detailed
agenda.

The closed session of the Council Is
planned for the early morning of the
second day, September 7, from 8:30
a.m. through 12 noon to discuss pro-
posals by potential contractors in a ne-
gotiated procurement for the prepara-
tion of draft fishery management
plans.

The Assistant Secretary for Admin-
istration of the Department of Com-
merce, with the concurrence of Its
General Counsel, formally determined
on August 14, 1978, pursuant to sec-
tion 10(d) of the Federal Advisory
Committee Act, that the agenda Item
covered in the closed session may be
exempt from the provisions of the act
relating to open meetings and public
participation therein because these
items will be concerned with matters
that are within the purview of 5 U.S.C.
552b(c) (4), (6), and (9)(B) (commercial
and financial information obtained
from a person and privileged or confi-
dential; information of a personal
nature where disclosure would consti-
tute a clearly unwarranted invasion of
personal privacy; and Information the
premature disclosure of which would
be likely to significantly frustrate im-
plementation of a proposed agency
action). (A copy of the determination
is available for public inspection and
copying in the Public Reading Room,
Central Reference and Record Inspec-
tion Facility, Room 5317, Department
of Commerce.)

Dated: August 15, 1978.
WnIN D H. M nomr,

Associate Director, National
Marine Fisheries Service.

D=rUEmnnrO

The Gulf of Mexico Fishery Management
Council has scheduled a meeting In Corpus
Christi, Tex., for September 6-8, 1978. The
Council has requested that the meeting be
partially closed n that one of the agenda
items for this meeting. is the consideration
of proposals by potential contractors In a
negotiated procurement for the preparation
of a draft fishery management plan. This
will involve establishing the Council's nego-
tiation position upon evaluation of finan-
cial, personal, and other capabilities of po-
tential contractors by the Council. There
will be a lengthy discussion of the Individual
proposer's professional abilities In the area
of the contract to be let, Including discus-
sions of competence of Individuals. Dicus-
sion will relate to each of the proposals,
which Include commercial data submitted to
the Government In confidence. Conducting
this portion of the meeting In public would
make It impossible for the Council to con-
duct effective negotiations with potential
contractors and thus frustrate negotiations

of contracts advantageous to the Govern-
ment.

The Council was established pursuant to
section 302 of the Fishery Conservation and
Mangement Act of 1976 (Pub. L. 94-265, 16
U.S.C. 1852). There are 17 voting members
of the Council Including the Regional Direc-
tor of the National Marine Fisheries Serv-
Ice, the principal State Officials with fish-
ery management responsibility and exper-
tise from Alabama, west coast of Florida,
Loul iana, Mlssippl and Texas, and 11
members appointed by" the Secretary of
Commerce. Nonvoting members include rep-
resentatives of the United States Fish and
Wildlife Service, the United States Coast
Guard. the Department of State, and the
Gulf States Marine Fisheries CommLson.

The Council's agenda scheduled for the
morning of September 7, 1978, I- a discus-
slon of proposals by potential contractors
mentioned in paragraph 1, above. Accord-
ingly, pursuant to the authority delegated
to me by the Secretary of Commerce. I find
and determine pursuant to section 10(d) of
the Federal Advisory Committee Act, 5
U.S.C. App., that this portion of the Sep-
tember 7, meeting may be closed to the
public In accordance with section 552b(c)
(4), (6) and (9(B) of Title 5, United States
Code, because disclosure of this information
Is likely to disclose: commercial and finan-
clal Information obtained from a person and
privileged or confldential; information of a
personal nature where disclosure would con-
stitute a clearly unwarranted Invasion of
personal privacy; and information the pre-
matuie disclosure of which would be likely
to signflcantly frustrate Implementation of
a proposed agency action.

All other portions of the meeting will be
open to the public.

Dated: August 14, 1978.

GuY W. Cmmmun, Jr,
Assistant Secretary
forAdministration.

Dated: August 11, 1978.

ALrFim MxsnERa
Assistant General Counsel

FR Doe. 78-23183 Filed 8-17-78; 8:45 am]

p3510-22]

MARINE MAMMAL ANNUAL REPORT

Avalability

AGENCY: National Marine Fisheries
Service.

ACTION: Notice of availability of
marine mammal annual report.

SUMMARY: On June 21, 1978, the
Secretary of Commerce approved and
transmitted to the Congress tha
annual administration and status
report on the marine rnammals under
the Department's jurisdiction, as re-
quired by section 103(f) of the Marine
Mammal Protection Act of 1972 (16
U.S.C. 1361 et seq.). This report covers
the period April 1, 1977, to March 31,
1978. By this notice, the Assistant Ad-
ministrator for Fisheries, National
Marine Fisheries Service, informs the
public that the report is available and
that any interested individual may
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secure'a copy by requesting same in
writing from the Service.

ADDRESS: A copy may be obtained
from the Marine Mammal and Endan-
gered Species Division, National
Marine Fisheries Service, Washington,
D.C. 20235. Requests will be filled
until the supply is exhausted.

FOR FURTHER INFORMATION
CONTACT:

Mr. Richard B. Roe, Acting Chief,
Marine Mammal and Endangered
Species Division, National Marine
Fisheries, Service, Washington, D.C.
20235, 202-634-7461.

SUPPLEMENTARY INFORMATION:
The Marine Mammal Protection Act
of 1972 assigns responsibility for
marine mammals of the Order Cetacea
(whales and porpoises) and the Su-
border Pinnipedia (seals and sea lions),
except walrus, to -the Department of
Commerce. Under authority delegated
to it, the National Marine Fisheries
Servic6 carries out those responsibil-
ities. The annual report reviews the
Service's marine mammal related ac-
tivities during the reporting period
and summarizes the following status
information for each species: Distribu-
tion and migration, abundance and
trends, general biology, ecological
problems, allocation problems, regula-
tions, and current research. Adminis-
trative matters discussed include bo-
whead whale management, tuna-por-
poise management, legal actions taken
against the Department of Commerce,
law enforcement activities, issuance of
scientific research and public display
permits, research, and international
activities.

Dated: August 11, 1978.
WINFRED H. MIEBOHmL,

Associate Director, National
Marine Fisheries Service.

[FR Doc. 78-23234 Filed 8-17-78; 8:45 am]

[3510-17]
Offico of tho Secretary

[Dept. Organization Order 10-1]

ASSISTANT SECRETARY FOR SCIENCE AND
TECHNOLOGY

Statoment of Organization, Function, and

Delegation of Authority

This order effective July 27, 1978,
further amends the material appear-
ing at 41 FR 18536 of May 5, 1976, 41
FR 26593 of June 28, 1976, and 42 FR
40963 of August 12, 1977.

Department Organization Order 10-
1 of April 9, 1976, is hereby further
amended as shown below. The purpose
of this amendment is to change the
office title of the Assistant Secretary
for Science and Technology.

NOTICES

In Section 5. Office of the Assistant
Secretary for Science and Technology,
in pen and ink, change the title of this
section to: "Office of Science and
Technology".

ELSA A. PORTER,
Assistant Secretary

forAdministration.
(FR Doec. 78-23187 Filed 8-17-78; 8:45 am]

[3510-17]

PRIVACY ACT OF 1974

Changes to Systems of Records

AGENCY: U.S. Department of Conm-
merce.
ACTION: Notice of changes to certain
existing Privacy Act systems of rec-
ords; proposal to adopt routine uses.

SUMMARY: The changes noticed are
made necessary by the establishment
of the National Telecommunications
and Information Administration
(NTIA) within the Department of
Commerce. NTIA replaces the Office
of Telecommunications Policy (OTP),
Executive Office of the President, and
the Office of TLlecommunications
(OTEL), Department of Commerce.
This notice:

(1) Announces the disposition of the
eleven systems of records previously
maintained by OTP and the one
system of records of OTEL, summa-
rized as follows:
OTP-1, Bloeffects Projects, is deleted;
OTP-2, Congressional Relations System, Is

merged into an existing Commerce De-
partment system;

OTP-3, Contractor Record System, is de-
leted;

OTP-4, Employee Reports of Fihanclal In-
terests and Employment, is part of an ex-
sting Civil Service Commission Govern-
ment-wide system;

OTP-5, General Personnel Records, Is part
of an existing Civil Service Commission
Government-wide system;

OTP-6, Inventory Control of Property; and
OTP-7, Library Circulation Control Rec-

ords, are merged into an existing Com-
merce Department system;

OTP-8, Military Personnel System, is redes-
ignated COMdIERCE/NTIA-1;

OTP-9, Payroll/Personnel System, Is
merged into an existing -Commerce De-
partment system;

OTP-10, Personnel Applicant Records, is de-
leted;

OTP-11, Travel Payment System, is merged
into an existing Commerce Department
system; and

OTEL-1, Radio Spectrum Management
Career Development Program, is redesig-
nated COAIMERCE/NTIA-2.
Miscellaneous changes in existing

Commerce Department systems (add
NTIA as a location, for example) to ac-
commodate the merged records are de-
scribed.

(2) Proposes to adopt the Commerce
Department's general routine uses to
the NTIA-1 system of records. These

routine uses are already applicable to
OTEL-1, which is being redesignated
NTIA-2.

FOR FURTHER INFORMATION
CONTACT:

Mrs. Marilyn S. McLennan, Office of
Organization and Management Sys-
tems, U.S. Department of Com-
merce, Washington, D.C. 20230, 202-
377-4217.

SUPPLEMENTARY INFORMATION:
By Executive Order 12046, effective
March 26, 1978, the President abol-
ished the Office of Telecommunica-
tions Policy and transferred certain of
its functions to the Secretary of Com-
merce. The President's authorities for
this action were sections 3(c), 4(d),
5(b) and 7 of Reorganization Plan No.
1 of 1977. The Secretary of Commerce
established NTIA by Department Or-
ganization Order 10-10, effective
March 26, 1978. OTEL was abolished
and its functions and personnel trans-
ferred to NTIA by the same DOO 10-
10.

The replaced agencies previously
published in the FimmnAL RE:GsT=m no-
tices of systems of records maintained
under the Privacy Act of 1974. For no-
tices of the Office of Telecommunica-
tions Policy see 42 FR 53533-53537,
September 30, 1977; for notices of the
Commerce Department's Office of
Telecommunications see 42 FR 47679-
80, September 21, 1977, and 43 FR
28028-29, June 28, 1978; and for Com-
merce Department notices of depart-
mentwde systems referring to the
Office of Telecommunications, see 42
FR 47682-47699.

A detailed description of the
changes summarized above follows:

(1) Under section 6.01 of Depart-
ment Organization Order 10-10,
system notices published by the re-
placed agencies continue in force
under NTIA. This document gives
notice of changes necessary to reflect
the replacement of the Office of Tele-
communications Policy and the Office
of Telecommunications by NTIA: and
to conform notices formerly published
by the Executive Office of the Presi-
dent to the system notice format of
the Department of Commerce. These
minor changes do not require opportu-
nity for public comment under 5
U.S.C. 552a(e)(11); and do not require
the sitbmission of a New System
Report under 5 U.S.C. 552a(o).

Existing system notices are changed
as follows:

__ OTP File No. 1

OTP File No. 1 (Bioeffects Project
Resumes) is deleted. The Department
has determined tha~trecords contain-
ing data on federally-sponsored re-
search projects investigating the bio-
logical effects of nonlonizing electro-
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NOTICES 3

magnetic radiation (radio wave
energy), which are filed by the name
of the sponsoring agency and then
chronologically, do not constitute a
system of records under the Privacy
Act.

OTP File No. 2 (Congressional Rela-
tions System) is deleted as a separate
system. Its records are merged into
COMMERCE/DEPT-4 (Congressional
Files). To accomplish this, provisions
of COMMERCE/DEPT-4 are modified
to read as follows:

System location: a. Office of the As-
sistant Secretary for Congressional Af-
fairs, U.S. Department of Commerce,
14th and Constitution Avenue NW.,
Washington, D.C. 20230.

b. Office of the Director of Congres-
sional and Public Affairs, National
Telecommunications and Information
Administration, 1800 G Street NW.,
Washington, D.C. 20504.

System rmanager(s) and address: For
records at location a.: Assistant Secre-
tary for Congressional Affairs, U.S.,
Department of Commerce, 14th and
Constitution Avenue NW., Washing-
ton, D.C. 20230. "

For records at location b.: Director
of Congressional and Public Affairs,
National Telecommunications and In-
formation Administration, U.S. De-
partment of Commerce, Washington,
D.C. 20504.

Notification procedure: For records
at location a.: Information may be ob-
tained from the Departmental Office
of Organization and Management Sys-
tems, OS, U.S. Department of Com-
merce, 14th and Constitution Avenue
NW.,'Washington, D.C. 20504.

Foi records at location b.: Informa-
tion may be obtained from the Privacy
Officer, National Telecommunications
and Information Administration, U.S.
Department of Commerce, Washing-
ton, D.C. 20504.

OTP File No. 3

OTP File No. 3 (Contractor Record
System) is deleted. Thl Department
has determined that invoices, bills and
evaluations of contractors' perform-
ance do not constitute a system of rec-
ords under the Privacy Act.

OTP File No. 4

OTP File No. 4 (Employee Reports
of Financial Interests and Employ-
ment) is deleted as a separate system.
Its records are part of a Government-
wide system announced by the Civil
Service Commission, CSC/GOVT-2
(Confidential Employment and Finan-
cial Interest Statements) (42 FR
48738, September 23, 1977).

OTP File No. 5

OTP File No. 5 (General Personnel
Records) is deleted as a separate

system. Its records are part of CSC/
Govt-3 (General Personnel Records)
(42 FR 48738, September 23, 1977).

OTP File Nos. 6 and 7

OTP File Nos. 6 (Inventory Control
of Property) and 7 (Library Circula-
tion Control Records) are deleted as
separate systems. Records in these sys-
tems are merged Into COMMERCE/
DEPT-16 (Property Accountability
Files), to which the following provi-
sions are added:

System location. f. For NTIA: Office
of Administration, National Telecom-
munications and Information Adminis-
tration, 1325 G Street NW., Washing-
ton, D.C. 20005.

System manager(s) and address." For
records at location f.: Director of Ad-
ministration, National Telecommuni-
cations and Information Administra-
tion, U.S. Department of Commerce,
Washington, D.C. 20504.

Notification procedure.: For records
at location f., information may be ob-
tained from: Privacy Officer, National
Telecommunications and Information
Administration, U.S. Department of
Commerce, Washington, D.C. 20504.

OTP File No. 8

OTP File No. 8 (Military Personnel
System) is redesignated Commerce/
NTIA-1. References to "OTP" are re-
placed by "NTIA." Certain provisions
of this system notice are modified to
read as follows:

System location: Office of Adminis-
tration, National Telecommunications
and Information Administration, 1325
G Street NW., Washington, D.C.
20005.

Authority for maintenance of the
system: Executive Order 12046 and Re-
organization Plan No. 1 of 1977.

Routine uses of records maintained
in the system, including categories of
users and the purposes of such uses:
Used to prepare evaluation reports
and correspondence relative to future
assignment, Only user Is the Director
of Administration (or his designee) for
purposes indicated. Information con-
tained in the file relates to the individ-
ual's assignment to NTIA only. For ad-
ditional routine uses, see "Appendix to
COMMERCE/NTIA-1."

System manager(s) and address.* DI-
rector of Administration, National
Telecommunications and Information
Administration, U.S. Department of
Commerce, Washington, D.C. 20504.

Notification procedure." Information
may be obtained from the Privacy Of-
ficer, National Telecomnunications
and Information Administration, U.S.
Department of Commerce, Washing-
ton, D.C. 20504.

Record access procedures: Requests
from individuals should be addressed

to: Same address as stated in the Noti-
fication section, above.

Contesting record procedures: The
Department's rules for access, for con-
testing contents, and appealing initial
determinations by the individual con-
cerned appear in 15 CPR Part 4b. Use
address in Notification section, above.

OTP File No. 9

OTP File No. 9 (Payroll/Personnel
System) is deleted as a separate
system. Its records- are merged into
COMMERCE/DEPT-1 (Attendance,
Leave and Payroll Records of Employ-
ees and Certain Other Persons). Refer-
ences to "OTEL'" in COMMERCE/
DEPT-I are replaced by "NTA," and
applicable provisions are changed to
read as follows:

System location: c. For employees of
NBS, NTIS and NTIA: National
Bureau of Standards, Accounting Divi-
sion (Payroll Section), Administration
Building, Gathersburg, Md. (P.O.
Washington. D.C. 20234). NTIA rec-
ords dating prior to March 26, 1978, re-
lating to employees of the former
Office of Telecommunications Policy,
Executive Office of the President, are
located at General Services Adminis-
tration Region 3 Office, 7th and D
Streets SW., Washington, D.C. 20407.

Notication procedure: For NTIA
records at location c., information may
be obtained from the Privacy Officer.
NTIA, U.S. Department of Commerce,
Washington, D.C. 20504.

OTP File No. 10

OTP File No. 10 (Personnel Appli-
cant Records) is deleted. Documents
formerly stored therein, and applica-
tions for employment received by
NTIA, will either be destroyed or
stored by date of receipt, and thus will
not constitute a system of records
under the Privacy Act.

OTP File No. 11

OTP File No. 11 (Travel Payment
System) is deleted as a separate
system. Its records are merged into
COMIMERCE/DEPT-9 (Travel Rec-
ords (Domestic and Foreign) of Em-
ployees and Certain Other Persons).
References to "OTEL" in COM-
MERCE/DEPT-9 are replaced by
"NTIA" and the applicable notifica-
tion procedure is changed to read as
follows:
For, NTIA records at location c._ in-

formation may be obtained from the
Privacy Officer, NTIA, U.S. Depart-
ment of Commerce, Washington, D.C.
20504.

COMERCE/OTEL-1

COMM6ERCE/OTEL-1 (Radio Spec-
trum Management Career Develop-
ment Program) is redesignated COM-
MERCE/NTIA-2. Certain provisions
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of this system notice are modified to
read as follows:

System location: National Telecom-
munications and Information Adminis-
tration, 1325 G street NW., Washing-
ton, D.C. '20005 (paper). 179 Admiral
Cochrane Drive, Annapolis, Md. 21401
(magnetic disc).

Authority for maintenance of the
system: 47 U.S.C. 305, Efcutve Order
12046 and Reorganization Plan No. 1
of 1977.

System manager(s) and address:
Coordinator, Radio Spectrum Manage-
ment Career Development Program,
National Telecommunications and In-
formation Administration, U.S. De-
partment of Commerce, Washington,
D.C. 20504.

Notification prodedure." Information
may be obtained from the Privacy Of-
ficbr, National Telecommunications
and Information Administration, U.S.
Department of Commerce, Washing-
ton, D.C. 29504

Contesting record procedures: The
Department's rules for access, for con-
testing contents, and appealing initial
determinations by the individual con-
cerned appear in 15 CYR Part 4b. Use
address in Notification section, above.

COMERCE/DEPT-2
In COM1VERCE/DEPT-2 (Accounts

Receivable), references to "OTEL" are
replaced by "NTIA," and the appllca-7
ble notification procedure is changed
to read as follows:

For NTIA records at location c., in-
formation may be obtained from the
Privacy Officer, NTIA, U.S. Depart-
ment of Commerce, Washington, D.C.
20504.

COMMERCE/DEPT-5

COMMERCE/DEPT-5 (Donors of
Gifts and Bequests), referqnces to
"OTEL" are replaced by "NTIA," and
the applicable notification procedure
is changed to read as follows:

For NTIA records at location d., in-
formation may be obtained from the
Privacy Officer, NTIA, U.S. Depart-
ment of Commerce, Washington, D.C.
20504.

COMMERCE/DEPT-7
In COMMERCE/DEPT-7 (Employ-

ee Accident Reports), applicable provi-
sions are changed to read as follows:

System location: k. For employees of
NTIA: Office of Administration, Na-
tional Telecommunications and Infor-
mation Administration, 1325 G Street
NW, Washington, D.C. 20005.

System manager(s) and address: For
records at location k.: Safety Officer,
Office of Administration, National
Telecommunications and Information
Administration, U.S. Department of
Commerce, Washington, D.C. 20504.

NOTICES

Notification procedure: For records
'at location k., information may be ob-
tained from the Privacy Officer, Na-
tional Telecommunications and Infer-
matin Administration, U.S. Depart-
ment of Commerce, Washington, D.C.
20504.

COMMERCE/DEPT-8

In COMMERCE/DEPT-8 (Employ-
ee Applications for Motor Vehicle Op-
erator's Card), references to "OTEL"
are replaced by "NTIA," and the appli-
cable notification procedure is
changed to read'as follows:

For NTIA records at location a., in-
formation may be obtained from the
Privacy Officer, NTIA, U.S. Depart-
ment of Commerce, Washington, D.C.
20504.

COMMDERCE/DEPT-14
In COMMERCE/DEPT-14 (Litiga-

tion, Claims, and Administrative Pro-
ceeding Records), applicable provi-
sions are changed to read as follows:

System location: i. For matters in-
volving NTIA: Office of the Chief
Counsel, National Telecommunica-
tions and Information Administration,
1800 G 8treet NW., Washington, D.C.
20504; or Office of Administration,"Na-
tional Telecommunications and Infor-
mation Administration, 1325 G Street
NW., Washington, D.C. 20005.

System manager(s) and address: For
records at location I.: Chief Counsel
and Director of Administration (for
their respective portions), National
Telecommunications and Information
Administration, U.S. Department of
Commerce, Washington, D.C. 20504.

Notification procedure: For records
at location i., information may be ob-
tained from the Privacy Officer, Na-
tional Telecommunications and Infor-
mation Administration, U.S. Depart-
ment of Commerce, Washington, D.C.
20504.

COMMERCE/DEPT-17

In COMMERCE/DEPT-17 (Records
of Cash Receipts), provisions are
added as follows:

System location: f. For NTIA: Office
of Administration, National Telecom-
munications and Information Adminis-
tration, 1325 G Street NW., Washing-
ton, D.C. 20005.

System manager(s) and address: For
records at location f.: Director of Ad-
ministration, National Telecommuni-
cations and Inforqiation Administra-
tion, 1325 G Street NW., Washington,
D.C. 20005.

Notification procedure: For records
at location f., information may be ob-
tained from: Privacy Officer, National
Telecommunications and Information
Administration, U.S. Department of
Commerce, Washington, D.C. 20504.

COMMERCE/DEPT-18

In COMMERCE/DEPT-18 (Employ-
ees Personnel Files not covered by
U.S. Civil Service Commission), refer-
ences to "OTEL" are replaced by
"NTIA", and the applicable notifica.
tion procedure Is changed to read as
follows:

For NTIA records at location a., in-
formation inay be obtained from the
Privacy Officer, NTIA, U.S. Depart-
ment of Commerce, Washington, D.C.
20504.

COMMERCE/DEPT-20

In COMMERCE/DEPT-20 (Bio-
graphical Files), applicable prQvIslons
are changed to read as follows:

System location: q. For employees of
NTIA's Institute for Telecommunica-
tion Sciences: Institute for Telecom-
munication Sciences, NTIA, Boulder,
Colo. 80302.

For other NTIA employees: Office of
the Director of Congressional and
Public Affairs, NTIA, 1800 Q Street
NW., Washington, D.C. 20504.

System manager(s) and address: For
records at location q.: Director of Con-
gressional and Public Affairs, National
Telecommunications and Information
Administration, U.S. Department of
Commerce, Washington, D.C. 20504.

Notification procedure: q.: Privacy
Officer, National Telecommunications
'and Information Administration, U.S.
Department of Commerce, Washing-
ton, D.C. 20504.

COMMERCE/DEPT-21

In COMMERCE/DEPT-21 (Free-
dom of Information and Privacy Re-
quest Records), applicable provisions
are changed to read as follows:

System location: g. For FOTA re-
quest records of NTIA: Freedom of In-
formation Request Control Desk, Na-
tional Telecommunications and Infor-
mation Administration, 1800 Q Street
NW., Washington, D.C. 20504.

System manager(s) and address: For
records at location g.: Director of Con-
gressional and Public Affairs, NTIA,
U.S. Department of Commerce, Wash-
ington, D.C. 20504.

Notification procedure: For records
at location g.: Privacy Officer, NTIA,
U.S. Department of Commerce, Wash-
ington, D.C. 20504.

To insure clarity, the revised system
notice for COMMERCE/NTIA-1 and
its Appendix containing additional
routine uses Is reprinted in its entirety
at the end of this Notice. To reduce
cost, the other systems affected by
this Notice are not reprinted below be-
cause they will be republished In ap-
proximately one month to comply
with the statutory annual republica-
tion requirement. The republication
will incorporate all changes described
above.
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(2) -The Department of Commerce
proposes to adopt its reviously no-
ticed general routine uses for the
system NTIA-1. These general routine
uses, which may be applicable to any
Commerce Department system, were
last published in the FEDERAL REGISTER
for September21, 1977 at pages 47682-
83. The purpose of this proposal is
simply to conform NTIA-1 to the
system notice format of the Depart-
ment. When the proposal is made
final, the routine uses noticed by the
former ,Office of Telecommunications
Policy, now set forth as the Appendix
to NTIA-1, will be deleted.

Public comments regarding this pro-
posal will be given due consideration
before final publication. Any interest-
ed person may submit written data,
views, or arguments to the Assistant
Secretary for Administration (Atten-
tiom Information Management Divi-
sion, Room 5319), U. Department of
Commerce, 14th and E Street NW.,
Washington, D.C. 20230, any time on
or before September 18, 1978. The
comments will be available, as re-
ceived, for public inspection at the
above address between the hours of 9
am. and 4 p.m., Monday through
Friday (except holidays).

EFFECTIVE DATES: The revisions
contained in part (1) -above are effec-
tive August 18, 1978. The proposal to
adopt Commerce Department general
routine uses to NTIA-1 in part (2) will
become effective September 18, 1978,
unless the Department notices to the
contrary.

(5 U.S.C. 552a(e)(4) and (11), Sec. 3 of the
Privacy Act of 1974, (Pub. 1L 93-579,. 88 Stat.
1896).)

Dated: August 14, 1978.
Guy W. CHAJmERL3N, Jr.,
ActingAssistant Secretary

forAdministrationm

COABIERCE/NTIA-1

System name:
Military Personnel System-COM-

AIERCE/NTIA-1.

System location:
Office of -Administration, National

Telecommunications and Information
dministration, 1325 G Street NW.,

Washington, D.C. 20005.

Categories of individuals covered by the
system:

Military personnel detailed to NTIA.

Categories of records in the system:
System contains evaluation reports,

job descriitions, documents relating to
assignments, and letters of evaluation.

NOTICES

Authority for maintenance of the system:
Executive Order 12046 and Reorga-

nization Plan No. 1 of 1977.

Routine uses of records maintained In the
system, including categories of users and
the purposes of such uses:

Used to prepare evaluation reports
and correspondence relative to future
assignment. Only user Is the Director
of Administration, or his designee, for
purposes Indicated. Information con-
tained In the file relates to the Individ-
ual's assignment to NTIA only. For ad-
ditional routine uses, see "Appendix to
cOMMERCE/NTIA-1:'

Policies and practices for storing, retriev-
ing, accessing, retaining, and disposing of
records in the system:

Storage:
Folders are maintained In file cabl-

nets.

Retrievability.
Alphabetically by name.

Safeguards:.
Maintained In locked file cabinets.

Retention and disposal
Destroyed when military detailee is

reassigned from NTIA.

System manager(s) and address:.
Director of Admintraton, National

Telecommunications and Information
Administration, U.S. Department of
Commerce, Washington, D.C. 20504.

Notification procedure:
Information may be obtained from

the Privacy Officer, National Telecom-
munications and Information Adminis-
tration, U.S. Department of Com-
merce, Washington, D.Cr. 20504.

Record access procedures:
Requests from individuals should be

addressed to: Same address as stated
in the Notification section, above.

Contesting record procedures:
The Department's rules for access,

for contesting contents, and appealing
initial determinations by the individu-
al concerned appear in 15 CFR Part
4b. Use address in notification section,
above.

Record source categories:
Infornation in this system of rec-

ords either comes from the individual
to whom it applies or is derived from
Information the individual supplied,
except information provided by
agency officials.

APPErNix To COMMERCE/NTIA-1

In the event that a system of records
maintained by this agency to carry out

36675

its functions indicates a violation or
potential violation of law, whether
civil, criminal or regulatory in nature,
and whether arising by general statute
or particular program statute, or by
regulation, rule or order issued pursu-
ant thereto, the relevant records in
the system of records may be referred,
as a routine use, to the appropriate
agency, whether Federal, State, local
or foreign, charged with the responsi-
bility of investigating or prosecuting
such violation or charged with enforc-
ing or implementing the statute, or
rule, regulation or order issued pursu-
ant thereto.

A record from a system of records
may be disclosed as a "routine use" to
a Federal, State or local agency main-
taining civil, criminal or other relevant
enforcement Information or other per-
tinent information, such as current li-
censes, If necessary to obtain informa-
tion relevant to an agency decision
concerning the hiring or retention of
an employee, the issuance of a securi-
ty clearance, the letting of a. contract
or the issuance of a license, grant or
other benefit.

A record from this system of records
may be disclosed to a Federal agency,
In response to its request, in connec-
tion with the hiring or retention of an
employee, the issauance of a security
clearance, the reporting of an investi-
gation of an employee, the letting of a
contract, or the Issuance of a license,
grant or other benefit by the request-
ing agency, to the extent that the in-
formation is relevant and necessary to
the requesting agency's decision in the
matter.

A record from a system of records
may be disclosed to an authorized
appeal grievance examiner, formal
complaints examiner, equal employ-
ment opportunity investigator, arbi-
trator or other duly authorized official
engaged In investigation or settlement
or a grievance, complaint or appeal
filed by an employee. A record from
this system of records may be dis-
closed to the United States Civil Serv-
ice Commission in accordance with the
agency's responsibility for evaluation
and oversight -of Federal personnel
management.

A record from a system of records
may.be disclosed to officers and em-
ployees of a Federal agency for pur-
poses of audit

The information contained in a
system of records will be disclosed to
the Office of Management and Budget
in connection with the review of pri-
vate relief legislation as set forth in
OMB Circular No. A-19 at any stage of
the legislative coordination and clear-
ance process as set forth in that circu-
lar.

A record from a system of records
may be disclosed as a routine use to a
Member of Congress or to a Congres-
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sional staff member in response to an
inquiry of the Congressional office
made at the request of the individual
about whom the record is maintained.

A record from a system of records
may be disclosed to officers and em-
ployees of the General Service Admin-
istration in connection with adminis-
trative services provided to this agency
under agreement with GSA.
(FR Dc. 78-23196 Filed 8-17-78; 8:45 a.m.]

[6820-33]

COMMITTEE FOR PURCHASE -FROM

THE BLIND AND OTHER SEVERELY
HANDICAPPED

Proposed Addition

AGENCY: Committee for Purchase
From the Blind and Other Severely
Handicapped.

ACTION: Proposed addition to pro-
curement list.

SUMMARY: The committee has re-
ceived a proposal to add to procure-
ment list 1978 a service to be provided
by workshops for the blind or other
severely handicapped.

COMMENTS MUST BE RECEIVED
ON OR BEFORE: September 20, 1978.

ADDRESS: Committee for Purchase
From the Blind and Other Severely
Handicapped, 2009 14th Street North,
Suite 610, Arlington, Va. 22201.

FOR FURTHER INFORMATION
CONTACT:

C. W. Fletcher, 703-557-1145.

SUPPLEMENTARY INFORMATION:
This notice is published pursuant to 41
U.S.C. 47(a)(2), 85 Stat. 77.

If the committee approves the pro-
posed addition, all entities of the Fed-
eral Government will be required to
procure the service listed below from
workshops for the blind or other se-
verely handicapped.

It is proposed to add the following
servide to procurement list 1978, No-
vember 14, 1977 (42 FR 59015):

SIC 7641
Furniture rehabilitation, San Antonio,

Tex., plus 40-mile radius, excluding Lack-
land and Randolph Air Force Bases (SH).

C. W. FLETCHER,
Executive Director.

(FR Doc. 78-23195 Filed 8-17-78; 8:45 am]

[1620-01]

COST ACCOUNTING STANDARDS
BOARD

Merits of Standards

Public Meeting

ACTION: Notice of public meeting.

SUMMARY: This notice is issued in
furtherance of the decision of the Cost
Accounting Standards Board to invite
the public to observe meetings at
which the Board considers the merits
of Standards, rules and regulations, in.
cluding modifications, which are pro-
posed for final promulgation.

TIME AND DATE: 2 p.m., September
6, 1978.
PLACE: General Accounting Office,
Room 7315, 441 G Street NW., Wash-
ington, D.C.
AGENDA: The Board will consider a
proposal to promulgate as Cost Ac-
counting Standard 416, a Standard on
"Accounting for Insurance Costs." The
Board will also consider whether to
take final action on proposed amend-
ments which would authorize limited
exemptions for national defense con-
tracts and subcontracts awarded to
foreign concerns.
STATUS: Open to the public.
CONTACT PERSON:

Noah Minkin, General Counsel, 202-
275-5940.

NOAH MINKIN,
General Counsel

(FR Doe. 78-23186 Filed 8-17-78; 8:45 am]

[3128-01]

DEPARTMENT OF ENERGY

Office of the Secretary

NATIONAL PETROLEUM COUNCIL: SUBCOM-
MITTEE ON PETROLEUM INVENTORIES AND
STORAGE AND TRANSPORTATION CAPACI-
-TIES

Meeting

Pursuant to the provisions of the
Federal Advisory Committee Act (Pub.
L. 92-463, 86 Stat. 770), notice is
hereby given that the Subcommittee
on Petroleum Inventories and Storage

'and Transportation Capacities of the
National Petroleum Council will meet
Wednesday, September 6, 1978, at 9
a.m., in the Mount Vernon Room of
the Madison Hotel, 15th and M
Streets NW., Washington, D.C.

The parent Committee was estab-
lished to provide advice, information,
and recommendations to the Secretary
of Ehergy on matters relating to oil
and gas or the oil and gas industries.

The Subcommittee will make an
analysis of the petroleum inventories,
and storage and transportation capaci-

ties of the United States, and will
report Its findings to the parent Com-
mittee.

The tentative agenda Is as follows:
Discuss the scope of the study to be

conducted in response to the Secretary
of Energy's requests for an analysis of
the petroleum inventories, and storage
and transportation capacities of the
United States;

Discuss an organizational structure
for the study;

Discuss a timetable for completion
of the study;

Discuss any other matters pertinent
to the overall assignment from the
Secretary.

The meeting Is open to the public.
The chairman of the Subcommittee is
empowered to conduct the meeting In
a fashion that will, In his Judgment,
facilitate the orderly conduct of busi-
ness. Any member of the public who
wishes to file a written statement with
the Subcommittee will be permitted to
do so, either before or after the meet-
ing. Members of the public who wish
to make oral statements should Inform
Georgia Hildreth, Director, Advisory
Committee Management, 202-566-
9996, at least 5 days prior to the meet-
ing, and reasonable provision will be
made for their appearance on the
agenda.

Transcripts of the meeting will be
available for public review at the Free-
dom of Information Public Reading
Room, Room 2107, DOE, Federal
Building, 12th and Pennsylvania
Avenue NW., Washington, D.C., be-
tween the hours of 8 a.m. and 4:30
p.m., Monday through Friday, except
Federal holidays. Any person may pur-
chase a copy of the transcripts from
the reporter.

Issued at Washington, D.C., on
August 15, 1978.

WILLIAM S. HEFFELFINGER,
Director ofAdministration.

(FR Doe. 78-23258 Filed 8-17-78; 8:45 am]

[1505-01]
ENVIRONMENTAL PROTECTION

AGENCY

[OPP-180209: FRL 934-5)

IDAHO, OREGON, AND WASHINGTON

Issuance of Specific Exemptions To Use Bonta-
zon To Control Canada Thistle In Mint Fields

Correction

In FR Doec. 78-21004 appearing at
page 33313 in the Issue for Monday,
July 31, 1978, third column, paragraph
numbered 6, third line, "1.9" should
read "1.0".
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[6560-01]

ENVIRONMENTAL PROTECTION
AGENCY

[OPP-33000/549; FRL 949-4J

RECEIPT OF APPLICATION FOR PESTICIDE
REGISTRATION

Data To Be Considered in Support of
Application

On November 19, 1973, the Environ-
mental Protection Agency (EPA) pub-
lished in the FiERDL REGISTER (39 FR
31862) its interim policy with respect
to the administration of section
3(c)(1)(D) of the Federal Insecticide,
Fungicide, and Rodenticide Act
(FLFRA), as amended ("Interim Policy
Statement"). On January 22, 1976,
EPA published in the FEDERAL REGIS-
TER a document entitled "Registration
of a Pesticide Product-Consideration
of Data by the Adminitrator in Sup-
port of an Application" (41 FR 3339).
This-document described the changes
in the Agency's procedures for imple-
menting section 3(c)(1)(D) of FIFRA,
as set out in the interim policy state-
ment which were effected by the en-
actment of the amendments to FIFRA
on November 28, 1975 (Pub. L. 94-140),
and the regulations governing the reg-
istration and re-registration of pesti-
cides which became effective on
August 4, 1975 (40 CFR Part 162).

Pursuant to the procedures set forth
in these FEDERAL REGISTER documents,
EPA hereby gives notice of the appli-
cations for pesticide registration listed
below. In some cases these applica-
tions have recently been received; in
other cases, applications have been
amended by the submission of addi-
tional supporting data, the election of
a new method of support, or the Sub-
mission of new "offer to pay" state-
ments.

In the case of all applications, the la-
beling furnished by the applicant for
the product will be available for in-
spection at the Environmental Protec-
tion Agency, Room 209, East Tower,
401 M Street SW., Washington, D.C.
20460. In the case of applications sub-
ject to the section 3 regulations which
utilize either the 2(a) or 2(b) method
of support specified in the Interim
Policy Statement, all data citations
submitted or referenced by the appli,
cant in support of the application will
be made available for inspection at the
above address. This information (pro-
posed labeling and, where applicable,
data citations) will also be supplied by
mail, upon request. However, such a
request should be. made only when cir-
cumstances make it inconvenient for
the inspection to be made at the
Agency offices.

Any-person who (a) is or has been an
applicant, (b) believes that data he de-
veloped and submitted to EPA on or

after January 1, 1970, are being used
to support an application described In
this notice, (c) desires to assert a claim
under section 3(c)(1)(D) for such use
of his data and wishes to preserve his
right to have the Administrator'deter-
mine the amount of reasonable com-
pensation to which he Is entitled for
such use of the data, or (d) wishes to
assert confidexitial status under sec-
tion 10 for his data, must notify the
Administrator and the applicant
named in the notice in the FEDERAL
REGIST=R of his claim by certified mall.
Notification to the Administrator
should be addressed to the Product
Control Branch, Registration Division
(TS-767), Office of Pesticide Pro-
grams, Environmental Protection
Agency, 401 M Street SW., Washing-
ton, D.C. 20460. Every such claimant
must include, at a minimum, the infor-
mation listed in the Interim policy
statement of November 19, 1973.

Specific questions concerning appli-
cations made to the Agency should be
addressed, to the designated product
manager (PM), Registration Division
(TS-767), Office of Pesticide Pro-
grams, at the above address, or by tele-
phone as follows.*
PM 12-202-755-9315
PM 15, 16, & 17-202-426-9425
PM 21 & 22-202-426-2454
PM 23-202-755-1397
PM 24-202-755-2196
PM 25-202-426-2632
PM 31 & 32-202-425-2635

The Interim Policy Statement re-
quires that claims for compensation be
filed on or before October 17, 1978.
EPA will not delay any registration
pending the assertion of claims for
compensation or the determination of
reasonable compensation. Inquiries
and assertions that data relied upon
are subject to protection under section
10 of FIFRA, as amended, should be
made on or before September 17, 1978.
Registration will be delayed pending
resolution of iection 10 claims.

Dated: August 10. 1978.
DOUGLAS D. CAirT,

ActingDirector,
Registration Divison.

ArrmZxcAxioN REcarv= 33000/549

EPA File Symbol 270-RGG. Farnam Com-
panies. Inc. P.O. Box 21447. Omaha.
Nebr. 68112. FARNAM SX-70 FLY BAIT.
Active Ingredients: Methomyl (S-methyl
N-[(methylcarbamoyl)oxylthoacetiml-
date) 1.00%. Method of Support: Applica-
tion proceeds under 2(b) of Interim policy.
PM12

EPA Reg. No. 1022-470. Chapman Chemical
Co.. P.O. Box 9158, Memphis, Tenn. 38109,
PERMATOX 180. Active Ingredient-m Po-
tasslum 2. 3, 4, 6.tetrachlorophenate
22.40%; Potassium salts of other chloro-
phenols 6.05%. Method of Support: Appli-
cation proceeds under 2(b) of Interim
policy. Republished: Added uses. PM22

EPA Reg. No. 1057-47. C. B. Dolge Co. 11
Ferry Lane West, Westport, Conn. 06880.
PURIFAC DISITFECrANT SPRAY.
Active Ingredients: O-phenyl phenol
0.10%j; N.alkyl (60%C14. 30%C16, 5%C12,
5%C18) dimethyl benzyl ammonium chlor-
Ides 0.04%; N-alkyl (50%C12. 30%C14.
17%C16. 3%C18) dimethyl ethyl benzyl
nnmonlum chlorides 0.04%; Essential 011s
0.20%; Alcohol 67.20%. Method of Sup-
port: Application proceeds under 2(al of
interim policy. Republished: Formula
change PM32

EPA Reg. No. 1109-13. Cities Service Co.,
Minerals Group. P.O. Box 50360, Atlanta,
Ga. 30302. CITCO TRI-BASIC COPPER
SULFATE. Active Ingredients: Copper (in
basic copper sulfate) 53%. Method of sup-
port: Application proceeds under 2(b) of
interim policy. Republished: Added uses.
P2 2

EPA Reg. No. 1109-28. Cities Service Co.,
Minerals Group. CITCOP 6E. Active In-
gredients: Copper salts of fatty and rosin
acids 65%. Method of Support: Applica-
tion proceeds under 2(a) of interim policy.
Republished: Added uses. PM22

EPA ille Symbol 1299-EE. Scientific Supply
Co., Inc., P.O. Box 7406, Denver. Co1.
80207. SG 701. Active Ingredients: Poly-
[oxyethylene (dlmethylmn 0o) 'ethylene
(dlmethylilno) ethylene dichloridel
10.0%. Method of Support: Application
proceeds under 2(b) of interim policy.
PJ32

EPA File Symbol 1299-EG. Scientific
Supply Co., Inc. SG 702. Active Ingredi-
ents: Poly.[oxyethylene (dimethylminino)
ethylene (dlmethyllmino) ethylene di-
chloride] 30.0%. Method of Support: Ap-
plication proceeds under 2(b) of interim
policy. PM32

EPA File Symbol 1299-EU. Scientific
Supply Co, Inc. SG 703. Active Ingredi-
ents: Poly-roxyethylene (dlmethyliminio)
ethylene (dlimethylinlo) ethylene di-
chloride] 10.0%. Method of Support: AP-
plication proceeds under 2(b) of interim
policy. P 132

EPA Reg. No. 1471-35. Elanco Products Co.
Division of Eli Lilly & Co. P.O. Box 1750.
Indianapolis, Ind. 46206. 'IEFLAN EL C.
Active Ingredients: trifluralln (aaa,-tri-
fluoro-2.6-dinotro - N.T - dlpropyl-p-tolui-
dine 44.5%. Method of Support: Applica-
ion proceeds under 2(b) of interim policy.

Republished: Amendment. PM23
EPA File Symbol 1471-RRR. Elanco Prod-

ucts Co., Division of Eli Lilly & Co.
SPIKE SOLUTION. Active Ingredients:
tebuthliuron:N-[5-1. 1-dinethylethyl)-
1.3.4 - thladlazol-2-yl]NN-dimethylurea
0.36%. Method of Support: Application
proceeds under 2(b) of interim policy.
MZ25

EPA File Symbol 1471-RRE. Elanco Prod-
ucts Co., Division of Eli Lilly & Co. SUR-
FIAN AS. Active Ingredients: oryzalin
(3.5-dlntro-N4.N4-dpropyLsulfanilamide)
41.3%. Method of Support: Application
proceeds under 2(a) of Interim policy. Re-
published: Added use. PM25

EPA Reg. No. 2342-964. Kerr-McGee
Chemical Corp, Kerr McGee Center. P.O.
Box 25861. Oklahoma City. Okla. '13125.
KM HARVEST AID. Active Ingredients:
Sodium Chlorate 56%. Method of Sup-
port: Application proceeds under 2(b) of
interim policy. Republished: Added use.
PM25

EPA Reg. No. 2342-970. Herr-McGee
Chemical 'Co. E1 HARVEST AID
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LIQUID CONCENTRATE 4. Active Ingre-
dients: Sodium Chlorate 21.3%. Method of
Support: Applgcation proceeds under 2(b)
of interim policy. Republished: Added use.
PM25

EPA Reg.'No. 3090-163. Sanitized, Inc., 605
Third Avenue. New York, N.Y. 10016.
SANITIZED VAN INTERIOR AEROSOL
FOGGING SPRAY. Active Ingredients:
Pentachlorophenol 0.10%; Pyrethrins
0.50%; Technical Piperonyl Butoxide
1.00%; N-Octyl Bicycloheptene Dlcarboxi.
wlde 1.67%; Petroleum Distillates 1L73%.
Method of Support: Application proceeds
under 2(a) of interim policy. Republished:
Formulation change PM32

EPA File Symbol 3125-143. Mobay Chemical
Corp., Chemagro Agricultural Division,
P.O. Box 4913, Kansas City, Mo. 64120.
DYLOX LIQUID SOLUTION INSECTI-
CIDE. Active Ingredients: Dimethyl (2,2,2-
trichloro-l-hydroxyethyl) phosphonate
40.5%. Method of Support: Application
proceeds under 2(b) of interim policy. Re-
published: Rate reduction. PM16

EPA Reg. No. 3125-288. Mobay Chemical
Corp., Chemagro Agricultural Division.
N EUROL 75% WETTABLE POWDER.
Active Ingredients: 3,5-Dlmethyl-4-
(Methylthio)phenol methylcarbamate
75%. Method of Support: Application pro-
ceeds under 2(b) of interim policy. Repub-
lished: Added use. PM12

EPA Reg. No. 3635-166. Oxford Chemical
Division, Consolidated Foods Corp., P.O.
Box 80202, Atlanta, Ga. 30341. OXFORD
PINE SCENT DISINFECTANT. Active
Ingredients: Isopropanol 10.75%; Steam
distilled pine oil 6.00%; Potassium soaps
5.90%; Ortho-bensyl para-chlorophenol
5.85%; Ethylenediamine-tetraacetic acid
tetra-sodium salt 0.20%. Method of Sup-
port: Application proceeds under 2(a) of
interim policy. Republished: Formulation
change. PM32

EPA File Symbol 4651-RA. Hunter Industri-
al Chemicals, Niagra at Holmes Road,
Houston, Tex. 77021. HUNTO-GUARD
500. Active Ingredients: Alkyl (C14, 90%;
C12, 5%; C16, 5%)dimethyl dichlorobenzyl
ammonium chloride 19.23%. Method of
Support: Application proceeds under 2(b)
of Interim policy. Republished: Revised
offer to pay. PM31

EPA File Symbol 4652-L Crown Chemical
Co., Inc., 1416 North Dixie Highway, Hol-
lywood, Fla. 33020. SODIUM HYPO-
CHLORITE SOLUTION. Active Ingredi-
ents: Sodium Hypochlorite 9.2%. Method
of Support: Application proceeds under
2(b) of interim policy. PM32

EPA File Symbol 4822-RLL S. C. Johnson
and Son, Inc., 1525 Howe St., Racine, Wis.
53403. JOHNSON END BAC II LIQUID
DISINFECTANT SPRAY. Active Ingredi-
ents. Ethyl alcohol 19.7350%; n-Alkyl (60%
C14, 30% C16, 5% C12, 5% C18); dimethyl
benzyl ammonium chlorides 0.0875% n-
Alkyl (50% C12, 30% C14, 17% C16, 3%
C18); dimethyl ethylbenzyl ammonium
chlorides 0.0875%. Method of Support:
Application proceeds under 2(b) of interim
policy. Republished: Revised offer to pay.
,P.131

EPA File Symbol 5185-EOE. BIo-Lab, Inc.,
Decatur, Ga. 30031. BIO-QUAT 50. Active
Ingredients: Alkyl (C14. 58%; C16, 28%;
C12, 14%) dimethyl benzyl ammonum
chloride 50.0%. Method of Support: Appli-
cation proceeds under 2(b) of Interim
policy. Republished: Revised offer to pay.
PM31

EPA File Symbol 5736-24. DuBois Research
Laboratory, DuBois Chemicals, Division of
Chemed Corp., 3630 East Kemper Road,
Sharonville, Ohio 45241. GSC. Active In-
gredients: Isopropyl Alcohol 14.62%;
Sodium Dodecylbenzene Sulfonate 7.39%;
Sodium ortho-benzyl-para-cllorophenate
5.79%; Sodium ortho-phenylphenate
3.95%; Sodium para-tertiary amylphenate
0.88%; Essential oil 0.25%; Trisodlum eth-
ylene diamine tetraacetic acid 0.20%.
Method of Support: Application proceeds
under 2(a) of interim policy. Republished:
Added Use. PM32

EPA Reg. No. 6720-59. Southern Mill Creek
Products Co, Inc., P.O. Box 1098, Tampa,
Fla. 33601. DURSBAN 2E INSECTICIDE.
Active Ingredients: Chlorpyrifos" [0,0-
diethyl 0-(3,5,6-trichloro-2-pyridyl) phos-
phorotloate] 23.5%; Aromatic petroleum
derivative solvent 14.9%; Xylene 54.9%.
Method of Support: Application proceeds
under 2(b) of Interim policy. Republished:
Added Use. PM12

EPA Reg. No. 6720-148. Southern Mill
Creek Products Co., Inc. DURSBAN 1E
INSECTICIDE. Active Ingredients: Chlor-
opyrifos [0,0-diethyl 0-(3,5,6-trichloro-2-
pyridyl) Phosphorothloate] 12.9%; Aroma-
tic petroleum derivative solvent 73.9%.
Method of Support: Application proceeds
under 2(b) of Interim policy. -Republished:
Added use. PM12

EPA Reg. No. 6720-237. Southern Mill
Creek Products Co., Inc. LAWN AND OR-
NAMENTAL SPRAY. Active Ingredients:
Chlorpyrifos [0,0-diethyl 0-(3.5,6-trich-
loro-2-pyridyl) Phosphorothloate] 2.35%;
Aromatic petroleum derivative solvent
93.44%. Method of Support: Application
proceeds under 2(b) of Interim policy. Re-
published: Added use. PM12

EPA Reg. No. 6720-257. Southern Mill
Creek Products Co., Inc. HOME LAWN
AND ORNAMENTAL SPRAY. Active In-
gredients: Chlorpyrifos [0,0-diethyl 0-
(3,5,6-trlchloro-2-pyridyl) phosphoroth-
loate] 5.40%; Aromatic Petroleum Deriva-
tive Solvents 91.24%. Method of Support:
Application proceeds under 2(b) of interim
policy. Republished: Added use. PM12

EPA Reg. No. 7173-56. Chempar Chemical
Co, Inc., 260 Madison Avenue, New York,
N.Y. 10016. CHEMPORVOS TECHNI-
CAL. Active Ingredients: 2,2-Dichlorovinyl
Dimethyl Phosphate min. 97%. Method of
Support: Application proceeds under 2(a)
of interim policy. Republished: Amend-
ment. PM17

EPA Reg. No. 8772-12. Blue Cross Chemical
Co., Division of Zarov Chemical Co., 1301
South First Avenue, Maywood, IlM. 60153.
SHOCK TREATMENT FOR RAPID
CONTROL OF ALGAE. Active Ingredi-
ents: Calcium Hypochlorite 65%. Method
of Support Application proceeds under
2(b) of Interim policy. Republished: For-
mula change. PM32

EPA File Symbol 10019-U. Clover Pool
Supply Co, Inc., 1612 Ridge Road East,
Rochester, N.Y. 14621. CLOVER SANI-
CLEAR. Active Ingredients: Sodium Hy-
pochlorite 12.5%. Method of Support: Ap-
plication proceeds under 2(b) of interim
policy. PM32

EPA File Symbol 10352-EN. Union Carbide
Corp., 270 Park Avenue, New York. N.Y.
10017. UCARCIDE 225 ANTIMICRO-
BIAL Active Ingredients: Glutaraldehyde
25.0%. Method of Support: Application
proceeds under 2(b) of interim policy.
PM31

EPA File Symbol 14775-G1. Asgrow Florida
Co., P.O. Box Drawer D, Plant City, Fla.
33566. ASGROW DIPEL 150 DUST.
Active Ingredients: Bacillus thuringicnsio,
Berliner, 320 International Units of Po-
tency per mg. (0.15 billion International
Units per pound of this product). Method
of Support: Application proceeds under
2(b) of interim policy. PM17

EPA File Symbol 14775-GO. Asgrow Florida
Co. ASGROW DIPEL 150 BAIT. Active
Ingredients: Bacillus thuringlensis, Ber-
liner, 320 International Units of Potency
per mg. (0.15 billion International Units
per pound of this product). Method of
Support: Application proceeds under 2(b)
of interim policy. 1M17

EPA File Symbol 14797-E. Delray Chemical
Co., Inc., 5065 W. Atlantic Avenue, Delray
Beach, Fla. 33445. DELRAY HYPO-
CHORITE. Active Ingredients: Sodium
Hypochorite 9.2%. Method of Support:
Application proceeds under 2(b) of interim
policy. PlIr32

EPA File Symbol 15136-L. Wave Energy
Systems, Inc., 600 Madison Ave., Now
York, N.Y. 10022. AGROCIDE I. Active
Ingredients: Glutaraldehyde (1,6-Pentane-
diol) 10%; Triethylene-glyco 60%. Method
of Support: Application proceeds under
2(b) of interim policy. PM31

EPA Reg. No. 15300-1. Chemical Treatment
Co., Hanover Industrial Air Park, 500
Lckinghole Road, Ashland, Va. 23005.
CHEMICAL TREATMENT CL-2151.
Active Ingredients: Poly[oxyethylene
(dimethyliminto)ethylene (dimethyll-
minlo) ethylene dichloride] 7.5%. Method
of Support: Application proceeds under
2(b) of interim policy. Republished:
Amendment. PM32

EPA Reg. No. 15300-2. Chemical Treatment
Co. CHEMICAL TREATMENT CL-2152.
Active Ingredients: Poly[oxyethylene
(dimethyliminio)ethylene (dimethyl-
minlo) ethylene dichloride] 15%. Method
of Support: Application proceeds under
2(b) of Interim policy. Republished'
Amendment. PM32

EPA Reg. No. 15300-11. Chemical Treat-
ment Co. CHEMICAL TREATMENT CT-
202. Active Ingredients: Polytoxy-
etbylene(dimethylimino) nthylene (di-
methylminlo) ethylene dichloride] 24.0%.
Method of Support: Application proceeds
under 2(b) of Interim policy. Republished:
Amendment. PM432

EPA File Symbol 18466-E. Pulliam, Inc.,
2221 Eighth Avenue,, Fort Worth, Tex.
76110. POLYGARD ALGAECIDE CON-
CENTRATE. Active Ingredients:
Poly[oxyethylene (dimethylminio) ethyl-
ene(dimethyliminio) ethylene dichloride]
60.0%. Method of Support: Application
proceeds under 2(b) of Interim policy.
PM32

EPA File Symbol 32460-RM. Hydrology
Laboratories, Inc., P.O. Box 174, Smith-
town, N.Y. 11787. SWIM FREE 30, Active
Ingredients: Poly[oxyethyleno (dimethyll-
minlo) ethylene (dimethylimino) ethyl-
ene dichloride] 30.0%. Method of Support.
Application proceeds under 2(b) of Interim
policy. PM32

EPA File Symbol 34164-I. American Refin-
ing and Mfg., Inc., 2375 Northwest 75th
Street, Miami, Fla. 33147. KRYSTAL
ELBAF SODIUM HYPOCHLORITE SO-
LUTION. Active Ingredients: Sodium Hy-
pochlorite 9.2%. Method of Support: Ap-
plication proceeds under 2(b) of interim
policy. PM32
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EPA Pile Symbol 35900-L Ionics, _Inc.,
Routes 519 and 50 (P.O. Box 99), Bridge-
ville, Pa. 15017. HYGENE REPLACE-
MENT IA-GENERAL - IONICS
MODEL MIVSH-8 BACTERIOSTATIC
WATER CONDITIONER. Active Ingredi-
ents: Silver as Metallic 1.05%. Method of
Support: Application proceeds under 2(b)
of interim policy. PM31

EPA File Symbol 37657-R. J and B Pool
Supply, 5801 Margate Boulevard., Mar-
gate, Fla. 33063. J AND B POOL
SUPPLY. Active Ingredients: Sodium Hy-
pochlorite 9.2%. Method of Support: Ap-
plication proceeds under 2(b) of interim
policy. PM32

EPA File Symbol 37658-R. Barnett Hard-
ware and Paint Inc., 100 East Hallandale
Beach Boulevard, Haliandale, Fla. 33009.
SODIUM HYPOCHLORITE SOLUTION.
Active Ingredients: Sodium Hypochlorite
9.2%. Method of Support: Application pro-
ceeds under 2(b) of interim policy. PM32

EPA File Symbol 37924-R. Ed Carter's
Swimming Pool Service, 1544 Northeast
109th Street, Miami Fla. 33161. ED
CARTER'S POOL SERVICE. Active In-
gredients: Sodium Hypochlorite 9.2%.
Method of Support: Application proceeds
under 2(b) of interim policy. PM32

EPA File Symbol 37795-R. B and S Hard-
ware, University Shopping Plaza, 1100
University Drive, Pembroke Pines, Fla.
33024. B AND S HARDWARE, INC.
SODIUM HYPOCHLORITE SOLUTION.
Active Ingredients: Sodium Hypochlorte
9.2%. Method of Support: Application pro-
ceeds under 2(b) of interim policy. PM32

EPA File Symbol 38241-R. Reed's Pools,
4068 Northeast Ninth Avenue, Ft. Lauder-
dale Fn. 33308. REED'S SODIUM HYPO-
CHLORITE SOLUTION. Active Ingredi-
ents: Sodium Hypochlorite 9.2%. Method
of Support: Application proceeds under
2(b) of interim policy. PM32

EPA File Symbol 39113-G. Pool Medic, Inc.,
9354 Alt A1A, Suite 17A, Palm Beach
Gardens, FI. 33403. POOL MEDIC
SODIUM HY OCHLORITE SOLUTION.
Active Ingredients: Sodium Hypochlorite
9.2%. Method of Support: Application pro-
ceeds under 2(b) of interim policy. PM32

EPA Pile Symbol 39638-E. Colt Chemical
Co., 90 Elinor Avenue, Akron, Ohio 44305.
COLT GERMICIDAL CLEANER. Active
Ingredients: n-Alkyl(60% C14, 30% C16,
5%.C12, 5% C18)dimethyl benzyl ammoni-
um chloride 2.25%; n-Alkyl(68% C12, 31%
C14)dimethyl ethylbenzyl ammonium
chlorides 2.25%; Sodium Carbonate 3.00%:
Tetrasodium ethylenediamine tetrace-
tate 1.00%. Method of Support: Applica-
tion proceeds under 2(b) of interim policy.
Republished: Revise offer to pay. PM31

EPA File Symbol 41575-1. Environtrol, Inc.,
7155 Northwest Third Avenue, Miami, Fi.
33150. AQUAMATIC. Active Ingredients:
Matallic Silver 1.05%. Method of Support:
Application proceeds under 2(b) of interim
policy. PM31

EPA File Symbol 41697-R. George Warren
Pool Service, Inc., 9534 Colonial Drive,
MiamL Fla. 33157. GEORGE'S POOL
BLEACH. Active Ingredients: Sodium Hy-
pochlorite 9.2%. Method of Support: Ap-
plication proceeds under 2(b) of interim
policy. PM32

EPA File Symbol 41879-R. United Worth
H ydrochem Corp., P.O. Box 366, Fort
Worth, Tex.-76101. A-740. Active Ingredi-
ents: Poly[oxyethylene (dimethyliminio)
ethylene(dimethyliminio) ethylene dichlo-

ride] 9.0%. Method of Support: Applica-
tion proceeds under 2(b) of interim policy.
PM32
[FR Doc. 78-23102 Filed 8-17-78; 8:45 am]

[6560-01]
[FRL 935-3]

CALIFORNIA STATE MOTOR VEHICLE
POLLUTION CONTROL STANDARDS

Waiver of Federal Preemption

By letter dated March 8, 1978, Cali-
fornia requested a waiver of Federal
preemption for the "California Motor
Vehicle Tune-Up Label Specifications"
and the corresponding amendments to
certain sections of title 13 of the Cali-
fornia Administrative Code. These
specifications apply to 1979 and subse-
quent model year passenger cars,
light-duty trucks, medium-duty vehi-
cles, heavy-duty gasoline-fueled en-
gines, and heavy-duty diesel-fueled en-
gines and 1982 and subsequent model
year motorcycles.

California believed that these specl-
fications needed a waiver of Federal
preemption to make them enforceable
since they were incorporated by refer-
ence in various California test proce-
dures for 1979 and subsequent model
year motor vehicles.' By virtue of pre-
vious waivers of Federal preemption
for the underlying standards,2 these
specifications need not independently
meet the requirements of section
209(b)(1) of the Clean Air Act (herein-
after "the Act"),3 in order for Califor-
nia to enforce them.

California is correct In Its belief that
these specifications would ordinarily
be preempted by .section 209(a) of the
Act. That section prohibits any State
or political subdivision thereof from
regulating emissions from new motor
vehicles and specifically prohibits any
State from requiring an emissions re-
lated approval as a 'condition prece-
dent to the initial retail sale, titling, or
registration of a new motor vehicle.4

The tuneup label specifications are
neither an emissions standard nor an

'Letter from Mr. Thomas Austin, deputy
executive officer, California Air Resources
Board, to Hon. Douglas Costle. Admlnistra-
tor, Environmental Protection Agency 3
(Mar. 8, 1978).2See 43 FR 25729 (June 14, 1978) pertain.
Ing to 1979 and subsequent model year pas-
senger cars; 43 FR 1829 (Jan. 12. 1978) per-
taining to 1979-82 light-duty trucks and
medium-duty vehicles; 43 FR 15490 (Apr. 13,
1978) pertaining to 1983 and sub:-equent
model year light-duty trucks and medium-
duty vehicles; 42 FR 31639 (June 22, 1977)
and 43 FR 20549 (May 12, 1978) pertaining
to 1979 heavy-duty engines; 42 FR 31637
(June 22, 1977) pertaining to 1980 and sub-
sequent model year heavy-duty engines; 43
FR 998 (Jan. 5, 1978) pertaining to 1982 and
subsequent model year motorcycles.

342 U.S.C. § 7543(b)(1) (1977).
442 U.S.C. § 7543(a) (1977).

accompanying enforcement procedure.
Although California stated that com-
pliance with these specifications is a
condition of certification,5 these speci-
fications do not pertain to a manufac-
turer's ability to certify and produce
motor vehicles which conform to the
applicable emission standards. Thus, I
find that they are neither standards
nor accompanying enforcement proce-
dures. They are, however, an approval
which is a condition precedent to the
Initial retail sale and which falls
within the purview of section 209(a).

In this instance, though, California
may enforce these requirements be-
cause the waivers granted for the un-
derlying exhaust emission standards
operate to remove the prohibition re-
garding any other approvals within
section 209(a), as long as they do not
establish new standards or new accom-
panying enforcement procedures. My
basis for this holding lies in both the
language and the legislative history of
section 209.

The criteria for granting or denying
waivers in sections 209(b)(1)XA) and
209(b)(1)(B) focus on the standards,
and in section 209(b(1)(C) on the
standards and accompanying enforce-
ment procedures, adopted by Califor-
nia. If such standards and accompany-
ing enforcement procedures meet the
statutory criteria, I must grant a
waiver. Under the language of section
209(b) and Its legislative history, how-
ever, the waiver extends beyond the
specific standards and accompanying
enforcement procedures to encompass
all of the prohibitions of section
209(a).

Section 209(b)(1), which contains
the pertinent language, provides:

The Administrator shal, after notice and
opportunity for public hearing, waive appli-
cation of this section to 0 . [California],
if the State determines that the State
standards will be, in the aggregate, at least
as protective of public health and welfare as
applicable Federal standards. No such
waiver shall be granted if the Administrator
finds that-.,

(A) The determination of the State is arbi-
trary and capricious,

(B) Such State does not need such State
standards to meet compelling and extraordi-
nary conditions, or

(C) Such State standards and accompany-
ing enforcement procedures are not consist-
ent with section 202(a) of [the Act]. [Em-
phasls added.]

On Its face, section 209(b)(1) indi-
cates that any waiver, based on the
merits of California's standards and
accompanying enforcement proce-
dures, waives application of section
209(a) n Its entirety for the vehicles
involved. Two comments made at the
time section 209(b) was adopted in
1967 support this interpretation:

Senator Murphy convinced the committee
that California's unique problems and plo-

'Transcript of California waiver hearing
at 59 (May 18,1978).
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neering efforts justified a waiver of the
entire preemption section to the State of
California.

As stated in the act the Secretary Is re-
quired to waive application of jpreemption
to California * .* [Emphasis added.] 6
This concept was both reapproved and
bolstered by the legislative history of
the Clean Air Act Amendments of
1977:

[Pirovision was included in the 1967 Act
requiring the Administrator to waive appli-
cation of the preemption to California,
unless certain findings were made.

In general, the Environmental Protection
Agency has liberally construed the waiver
provision so as to permit California to pro-
ceed with its own regulatory program in ac-
cordance with the intent of the 1967 Act.

The committee amendment is intended to
ratify and strengthen the California waiver
provision and to affirm the underlying
intent of that provision, Le. to afford Cali-
fornia the best means to protect the health
of Its citizens and the public welfare.1

Congress thus intended that preemp-
tion of all of section 209(a) continue
and, further, that EPA continue its
liberal interpretation of the waiver
provision. This position is consistent
with Congress initial intent and will
aid in giving California the widest pos-
sible latitude to develop and proceed
with its own program as intended by
the 1977 amendments,"

Lastly, this position is consistent
with EPA's prior approach to regula-
tions of this kind. An earlier waiver de-
cision held that California's new .vehi-
cle emission control system warranty
provisions fell within the scope of sec-
tion 209(a) but did not need to inde-
pendently meet the requirements of
section 209(b) and that previous waiv-
ers granted to California for its emis-
sion control program extended to
these provisions.9 I believe that the
concept expressed in that decision has
the same basis as my holding herein.

Once California receives a waiver for
standards for a certain class of motor
vehicles, it need only meet the waiver
criteria of section 209(b) for regula-
tions pertaining to those vehicles
when it adopts new or different stand-
ards or accompanying enforcement
procedures. Otherwise, California may
adopt any other condition precedent
to the initial retail sale, titling, or reg-
istration of those vehicles without the
necessity of receiving a further waiver
of Federal preemption.

Accordingly, the following California
regulations need not independently
meet the waiver criteria of section
209(b)(1) and may be enforced by Cali-

GS. Rept. 403, 90th Cong., 1st sess. 33
(1967).

7H.R. Rept. 95-294, 95th Cong., 1st seass.
301-302 (1977).

'My interpretation of the scope of a sec-
tion 209(b)(1) waiver is, furthermore, con-
sistent with the provisions of section 177 of
the Act. See 42 U.S.C. § 7507 (1977).

937 FR 14831 (July 25, 1972).

NOTICES

fornia: "California Motor Vehicles
Tune-Up Label Specifications" incor-
porated by reference in section 1965 of
title 13 of the California Administra-
tive Code, adopted March 1, 1978, and
referred to in the test procedures in-
corporated by reference in sections
1956.5(b), 1959.5(b), 1960(b), 1965.5,
1966, and 1967 of title 13 of the Cali-
fornia Administrative Code, as amend-
ed March 1, 1978. These specifications
apply to 1979 and subsequent model
year passenger cars, light-duty trucks,
medium-duty vehicles, heavy-duty gas-
oline-fueled engines, and heavy-duty
diesel-fueled engines and 1982 and
subsequent model year motorcycles.

My decision will affect not only per-
sons in California but also the manu-
facturers located outside the State
who must comply with California's
standards in order to produce motor
vehicles for sale in California. For this
reason I hereby determine and find
that this decision is of nationwide
scope and effect.

A copy of the above standards and
procedures, as well as the record of
the hearing and those documents used
in arriving at this decision, is available
for public inspection during normal
working hours (8 ama. to 4:30 p.m.) at
the U.S. Environmental Protection
Agency, Public Information Reference
Unit, Room 2922 (EPA Library), 401 M
Street SW., Washington,-D.C. 20460.
Copies of the standards and test proce-
•dures are also available upon request
from the California Air Resources
Board, 1102 Q Street, P.O. Box 2815,
Sacramento, Calif. 95812.

Dated: August 11, 1978.
DouGlAs M. Cosms,

Administrator.
[ER Doe. 78-23113 Filed 8-17-78; 8:45 am]

[6560-01]

[OPP-180213; FRI, 949-3]

IDAHO AND WASHINGTON STATE
DEPARTMENTS O AGRICULTURE

Specific Exemptions to Use Metribuzin To
Control Broadloaf Weeds in Lentils

The Environmental Protection
Agency (EPA) granted specific exemp-
tions to the Idaho and Washington
State Departments of Agriculture
(hereafter referred to as the "Appli-
cants") to use metribuzin for the con-
trol of broadleaf weeds on 33,000 acres
of lentils in Idaho and 30,000 acres of
lentils in Washington. These exemp-
tions were granted in accordance with,
and were subject to, the provisions of
40 CFR Part 166, which prescribes re-
quirements for exemption of Federal
and State agencies for use of pesti-
cides under emergency conditions.
This notice contains a summary of cer-
tain information required by regula-

tion to be included in the notice. For
more detailed information, Interested
parties are referred to the applications
on file with the Registration Division
(WH-567), Office of Pesticide Pro-
grams, EPA, 401 M Street SW., Room
E-315, Washington, D.C. 20460.

According to the Applicants, broad.
leaf weeds constitute a high priority
problem in growing lentils, and threat-
en continued production in Idaho and
the State of Washington; lack of weed
control in lentils not only reduces
yield, but also increases weed problems
in succeeding rotational crops. Wild
mustard and lambsquarter are the
major broadleaf problems threatening
lentil production. The Applicants
stated that herbicide treatment must
be made within a few days after plant-
ing and before crop emergence.

There are currently no EPA-regis-
tered herbicides for controlling broad-
leaf weeds in lentils. On March 28,
1978, EPA granted specific exemptions
to the Applicants for preemergence
applications of dinoseb to control
broadleaf weeds on 30,000 acres of len-
tils in Idaho and 67,500 acres of lentils
in Washington. Under normal weather
conditions, an early preemergence
treatment with dinoseb has proven ef-
fective for control of broadleaf weeds;
however, the Applicants stated that,
due to extremely wet weather condi-
tions, preemergence application w=
not possible or the applications of the
herbicide were ineffective.

The Applicants requested the EPA
allow a single postemergence applica-
tions of the herbicide metrlbuzin (4-
amino-6-(1, -dimethylethyl)-3-(meth-
ylthio)-1,2,4-trazn-5 (4H)-one), manu-
factured by Chemagro Agricultural DI-
vision, Mobay Chemical Corp., under
the trade name Sencor 50WP (EPA
Registration No. 3125-277). All appli-
cations, at a rate not to exceed 4 to 6
ounces active ingredient per acre, were
to be made .by State-licensed commer-
cial applicators or qualified growers.

EPA data indicate that metribuzin Is
effective in controlling lambsquarters
and wild mustard at the 1-inch growth
stage. Metribuzin is registered for se-
lective broadleaf weed control in soy-
beans, potatoes, and sug6kcane. Per-
manent tolerances are established for
these raw agricultural commodities as
well as meat, millk, and meat byprod-
ucts. EPA reviewed data submitted for
registration and establishment of full
tolerances for dried lentils, lentil
forage, and lentil hay and determined
they were adequate to protect the
public health. The proposed use of
metribuzin was expected to have a
minimal adverse effect to the environ-
ment.

In Idaho the Applicant estimated
that potenital crop losses due to lack
of weed control could be as high as 25
percent. Consequently, an economic
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loss of more than $3 million could be
incurred, based on yield of 1,000
pounds of lentils per acre.

In Washington State, the Applicant
estimated that a potential loss in yield
of 25 percent was expected if the
weeds were no controlled; this could
amount to a loss in yield of 350 pounds
per acre. The dollar loss for 30,000
acres could be as high as $4,630,500,
according to the Applicant.

After reviewing the applications and
other available information, EPA de-
termined that (a) a pest outbreak of
varous broadleaf weeds occurred or
was about to occur; (b) there was no
pesticide presently registered anu.
available for use to control these
weeds in lentils in Idaho and Washing-
ton State; (c) there were no alterna-
tive means of control, taking into ac-
count the efficacy and hazard; (d) sig-
nificant economic problems might
result if the weeds were not controlled;
and (e) the time available for action to
mitigate the problems posed was insuf-
ficient for a pesticide to be registered
for this use. Accordingly, the Appli-
cants were granted specific exemp-
tions to use the pesticide noted above
until'June 30, 1978, to the extent and
in the manner set forth in the applica-
tions. The specific exemptions were
also subject to the following condi-
tions: -

1. A single postemergence application of
Sencor 5OWP (EPA Reg. No. 3125-277)
might be made at a rate of 4.0 to 6,0 ounces
active ingredient per acre;

2. Applications were to be made with
ground equipment. In Washington, the
spray mixture volumes were to be of 10 to
40 gallons of water per acre;

3. A maximum of 33,000 acres of lentils,
might be treated in Idaho. A maxim0u of
30,000 acres of lentils in counties east of the
crest of the Cascade Mountains might be
treated in Washington;

4. All applications were to be made by
qualified growers or by State-licensed com-
mercial applicators. In Washington, Wash-
ington State University extension agents
were to furnish information on rates and
timing;,

5. Precautions were to be taken to avoid
spray drift to nontarget areas;,

6. Residue levels of metribuzin and Its
triazinone metabolites were not expected to
exceed 0.05 ppm in dried lentils, 0.05 ppm in
or on lentil vine hay, and 0.5 ppm in or on
lentil forage. Dried lentils and lentil vine
hay with residues which are not In excess of
these levels may enter interstate commerce.
The Food and Drug Administration, U.S.
Department of Health, Education, and Wel-
fare, was advised of this action;

7. Application was not to be made within
75 days of harvest of lentils;

8. All applicable directions, restrictions,
and precautions on the EPA-registered label
were to be followed:

9. Each applicant was responsible for in-
suring that all of the provisions of his
State's specific exemption were met and
must submit a report summarizing the re-
suits of this program by February 15, 1979;

10. Sencor may not be applied to the rota-
tional crop during the same year as the In!-

tial treatment in order to prevent Illegal
crop residues. Soybeans. potatoes, and
winter wheat may be planted In treated area
4 months after application of Sencor. Plants
which do not have established tolerances
for metribuzin may not be planted within 18
months after the use of Sencor, however.
cover crops planted to prevent soil erosion
or for soil-building purposes may be planted
anytime after application of Sencor pro-
vided they are not used for grazing or har-
vested for feed or food; and

11. EPA was to be Immediately informed
of any adverse effects resultina from the
use of metribuzin In connection with this
exemption.

STATUTORY Aumomxr Sec. 18 of the Fed-
eral Insecticide. Fungicide, and Rodenticide
Act (FIFRA), as amended (86 Stat. 973; 89
Stat. 751; 7 U.S.C. 136 et sm.).

Dated August 10, 1978.
DouGLAs D. CALirr,

Acting Deputy Assistant Admin-
istrator for Pesticide Pro-
grams.

[FR Doe. 78-23103 Filed 8-17-78; 8:45 am]

[6560-01]

[PPP-180218; FRI 949-2]

MINNESOTA DEPARTMENT OF AGRICULTURE

Issuance of Spedfic Exemption To Use Asutox
To Control Wild Oats, Buckwheat and Fox-
tails

The Environmental Protection
Agency (EPA) has granted a specific
exemption to the Minnesota Depart-
ment of Agriculture. (hereafter re-
ferred to as the "Applicant") to use
Asulox on 26,720 acres of flax in four
counties in northwest Minnesota to
control wild oats, wild buckwheat and
foxtails. This exemption was granted
in accordance with, and is subject to,
the provisions of 40 CFR Part 166,
which prescribes requirements for ex-
emption of Federal and State agencies
for use of pesticides under emergency
conditions.

This notice contains a summary of
certain information required by regu-
lation to be included In the notice. For
more detailed information, interested
parties are referred to the application
on file with the Registration Division
(TS-767), Office of Pesticide Pro-
grams, EPA, 401 M Street, SW,. Room
E-315, Washington, D.C. 20460.

lax Is grown in the United States
primarily for flaxseed. Fiber from flax
straw is used n making cigarette
paper, currency and other high grade
paper. The flaxseed Is processed into
linseed oil which Is used to produce
paint, varnishes, and other products.
Although the feeding value of flax
straw is comparable to other small
grain crops, flax straw Is not normally
fed to - livestock. Linseed meal and
cake, which remain after the oil Is ex-
tracted from the seed are, however.
important livestock feed commodities.
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Minnesota Is a leading producer of
flax. Mucfi of the flax grown in that
State is planted as a fill-in crop when
plantings of the primary crops have
not been successful Kittson, Marshall,
Roseau dnd Lake of the Woods Coun-
ties, were flax Is a major crop, grew
more than 80,000 acres of flax in 1977.
A loss of several million dollars in agri-
cultural income may be incurred, the
Applicant claimed, It the exemption
was not granted.

Flax does not compete well with
weeds; weed infestation3 result in poor
stands of flax by reducing germination
and competing with the developing
flax plants. Wild oats and foxtails are
common weed pests of flax. According
to the Applicant, these weeds are pres-
ent In all areas where flax Is produced
In Minnesota, and due to heavy snow-
fal and rain this past winter, heavy
weed growth is expected.

Eptam. Avadex, Dalapon, Carbyne,
MCP Amine and Bromoxynil are re-
gestered for selective week control in
flax. According to the Applicant, the
registered alternative pesticides are
either not effective or are not accept-
able control methods for wild oats,
wild buckwheat and foxtalis this
season.

The Applicant proposed to use an
asulam formulation, Asulox, EPA Reg.
No. 359-662, in a single post-emer-
gence application when wild oats are
in the three- to four-leaf stage. Appli-
cations will be made by both private
and commercial State-certified appli-
cators using both ground and air
equipment in the counties of Kittson,
Lake of the Woods, Marshall and
Roseau. The Applicant claimed that
studies conducted in Minnesota den-
onstrated that Asulox gave acceptable
control of wild oats and suppressed
the growth of foxtalls and wild buck-
wheaL EPA has determined that the
available data are adequate to support
the proposed use of Asulox of flax.

After reviewing the application and
other available information, EPA has
determined that (a) an outbreak of
wild oats, wild buckwheat and foxtails
in flax has occurred or is about to
occur;, (b) there is no pesticide present-
ly registered and available for use to
control these weeds in flax in Minne-
sota; (c) there are no alternative
means of control, taking into account
the efficacy and hazard; (d) significant
economic problems may result if these
weeds are not, controlled; and (e) the
time available for action to mitigate
the problems posed is insufficient for
a pesticide to be registered for this
use. Accordingly, the Applicant has
been granted a specific exemption to
use the pesticide noted above until
August 1, 1978, to the extent and in
the manner set forth in the applica-
tion. The specific exeinption is also
subject to the following conditions:
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1. A single post-emergence application of
Asulox (EPA Reg. No. 359-662) is author-
ized;

2. Application shall be made by air and/or
ground eqylpment at a rate not to exceed
1.25 pounds active ingredient per acre;

3. A maximum of 33,400 pounds active in-
gredient may be applied to 26,720 acres of
flax in the four counties mentioned above;

4. Applications will be made when wild
oats are in the 3-4 leaf stage;

5. All applications shall be made by State-
certified private and commercial applica-
tors;

6. Precautions shall be taken to avoid or
minimize spray drift from target area. Ap-
plication may not be made when weather
conditions favor spray drift;

7. Residue levels of asulam are not expect-
ed to exceed 2.0 ppm in flaxseed and its
fractions (meal, oilseed cake, refined oi and
soapstock) and 2.5 ppm in the flax straw.
Any resulting residues In meat, milk, poul-
try and eggs will be well below detectable
levels (0.05 ppm in meat, 0.025 ppm -in milk,
and 0.1 ppm in poultry tissues and eggs).
The Food and Drug Administration, U.S.
Department of Health, Education, and Wel-
fare, has been advised of this action;

8. Crops grown for food and feed may not
be planted in the treated area within 12
months of application. Root crops may not
be planted in the treated area within 18
months of application;

9. All applicable directions, restrictions
and precautions on the EPA-registered label
must be followed;

10. Application of Asulox to flax may
result n crop injury and reduction in yield
under stress conditions or if the herbicide is
applied at stages of growth other than those
specified;

11. The Applicant will provide the EPA
region V office, Pesticides Branch, with a
list of distributors for Asulox. The distribu-
tors will be required to maintain point of
sale records;

12. The EPA shall be immediately in-
formed of any adverse effects resulting from
the use of Asulox in connection with this
exemption; and

13. The Applicant is responsible for ensur-
ing that all of the provisions of the specific
exemption are met and must submit a
report summarizing the results of this pro-
gram by January 15, 1979.

STATUTORY AuTHorrr: Sec. 18 of the Fed-
eral Insecticide, Fungicide, and Rodenticide
Act (FIFRA), as amended (86 Stat. 973; 89
Stat. 751; 7 U.S.C. 136 et seq.).

Dated: August 10, 1978.

DOUGLAS D. CAMPT,
Acting Deputy Assistant Admin-

istrator for Pesticide Pro-
grams.

[FR Doc. 78-23104 Filed 8-17-78; 8:45 am)

[6560-013

[OPP-180212; FRL 948-8]

NEBRASKA DEPARTMENT OF AGRICULTURE

Specific Exemption To Use At razine To Control
Grasses and Broadleaf Weeds in Proso
Millet

The Environmental Protection
Agency (EPA) has granted a specific
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exemption to the Nebraska Depart-
ment of Agriculture (hereafter re-
ferred to as the "Applicant") to use
Atrazine (2-chloro-4-(Ethylamino)-6-
(isopropyl)-amine-s-triazine) to control
grasses and broadleaf weeds in proso
millet on 48,000 acres in Nebraska.
This exemption was granted in accord-
ance with, and is subject to, the provi-
sions of 40 CFR Part 166, which pre-
scribes requirements for exemption of
Federal and State agencies for use of
pesticides under emergency conditions.

This notice contains a summary of
certain information required by regu.
lation to be included in the notice. For
more detailed information, interested
parties are referred to the application
on file-with the Registration Division
(WH-567), Office of Pesticide Pro-
grams, EPA, 401 M Street SW., Room
E-315, Washington, D.C. 20460.

Proso millet is a minor crop grown
for grain along the Atlantic seaboard
and the northern half of the Great
Plains. It is a short-season plant that
often requires less than seventy days
to mature. Although it is used nf soups
and the ground meal is eaten as a
cooked cereal, its major coinmercial
use is in chicken feeds, bird seed mix-
tures, and livestock feed. Prose millet
can also be foraged or cut and dried
for hay.

According to the Applicant, grasses
and broadleaf weeds are common
problems in millet. The herbicide 2,4-
D amine plus dicamba is State-regis-
tered for post-emergence weed control;
however, the Applicant has reported
erratic control with this herbicide de-
pending upon weather conditions. In
addition, it will not control some of
the annual grasses such as stinkgrass
and green foxtail.

The Applicant requested permission
to make a single preemergence or
early post-emergence application of
atrazine at a rate of one-half to one
pound active ingredient per acre. The
application will be made by State-li-
censed commercial applicators or
qualified growers using ground or air
equipment. In 1977, the Applicant esti-
mated that growers suffered losses of
about $538,170 due to weed damage
and destruction and incurred a re-
planting cost of $92,500. The Appli-
cant anticipates similar losses in 1978
if the exemption is not granted.

Tolerances are established for resi-
dues of atrazine in meat, milk, poultry
and eggs. EPA has determined the use
of atrazine as specified in this exemp-
tion will place no additional burden of
residues of atrazine on livestock diets.
It has also determined that this use
will pose a minimal hazard to the envi-
ronment. -

After reviewing the application and
other available information, EPA has
determined that (a) a pest outbreak of
grasses and broadleaf weeds has oc-

curred or Is about to occur; (b) there Is
no pesticide presently registered and
available for use to control grasses and
broadleaf weeds in Nebraska; (c) there
are no alternative means of control,
taking into account the efficacy and
hazard; (d) significant economic prob-
lems may result if grasses and broad-
leaf weeds are not controlled; and (e)
the time available for action to miti-
gate the problems posed Is insufficient
for a pesticide to be registered for this
use. Accordingly, the Applicant has
been granted a specific exemption to
use the pesticide noted above until
July 15, 1978, to the extent and in the
manner set forth in the application.
The specific exemption is also subject
to the following conditions:

1. A single pre-emergence or early post-
emergence application of an EPA-registered
atrazine product may be made at a rate of
one-half to one pound active ingredient per
acre;

2. Applications will be'made with ground
or air equipment; if applied by air, an atra-
zine product registered for aerial applica
tion must be used;

3. A maximum of 48,000 acres may be
treated;

4. All applications will be made by quali-
fied growers or State-licensed commercial
applicators. The University of Nebraska Ex-
tension Service will furnish information per-
taining to timing, rates, and procedures to
the applicators;

5. Precautions will be taken to avoid or
minimlze spray drift to non-target areas;

6. Residue levels of atrazine are not ex-
pected to exceed 0.25 ppm on proso millet
grain and 5.0 ppm on the straw and green
forage and fodder. Proso millet grain and
straw with residues which are not in exes=
of these levels may enter interstate com-
merce. The Food and Drug Administation,
U.S. Department of Health, Education, and
Welfare has been advised of this action;

7. All applicable directions, restrictions,
and precautions on the EPA-approved label
must be followed;

8. The Appplicant is responsible for assur-
Ing that all of the provisions of the specific
exemption are met and must submit a
report summarizing the results of this pro-
gram by October 30, 1978;

9. Any residue, efficacy, or phytotoxicity
data which are necessary for establishment
of a permanent tolerance for atrealne on
proso millet and can be obtaned under the
provisions of the specific exemption should
be collected and submitted to EPA; and

10. EPA shall be immediately Informed of
any adverse effects resulting from the use
of atrazine in connection with this exemp.
tion.

STATUTORY AmorTrry: See. 18 of the Fed
eral Insecticide, Fungicide, and Rodenticido
Act (FIFRA), as amended (86 Stat. 973; 89
Stat. 751; 7 U.S.C. 136 et seq.).

Dated: August 10, 1978.

DOUGLAS D. CAIIPT,
Acting Deputy Assistant Admin-

istrator for Pesticide Pro-
grams.

[FR Doc. 78-23106 Filed 8-17-78; 8:45 am]
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[656-o1

EOPP-180220; FlL 949-11

OREGON DEPARTMENT OF AGRICULTURE

Specific Exemption To Use Acephcte To Control
the Redbacked Cutworm

The -Environmental Protection
Agency (EPA) granted a specific ex-
emption to the Oregon Department of
Agriculture (hereafter referred to as
the "Applicant") to use Orthene 75S
(acephate) in ground or air applica-
tions to control the redbacked
cutworm on 10,060 acres of pepper-
mint east of the Cascade Mountains in
Oregon. This exemption was granted
in accordance with, and was subject to,
the provisions of 40 CFR Part 166,
which prescribes requirements for ex-
emption of Federal and State agencies
for use of pesticides under emergency
conditions. '

This notice contains a summary of
certain information required by regu-
lation to be included in the notice. For
more detailed information, interested
parties are referred to the application
on file -with the Registration Division
(TS-767), Office of Pesticide Pro-
grams, EPA, 401 M Street SW., Room
E-315, Washington, D.C. 20460.

According to the Applicant, the red-
backed cutworm, Euoxa ochrogaster
(Guenee), has become a serious pest of
peppermint in central and eastern
Oregon. It- is a subterranean cutworm
which feeds upon peppermint, roots
and rhizomes in April and May, and on
the foliage in late May and June.

No pesticide is registered for use on
mint by EPA to control this cutworm,
but Dyfonate 10S is currently State-
registered by Oregon for this use. This
product-cannot be widely used, the Ap-
plicant claimed, since it requires soil
incorporation, a technique inconsist-
ent wIth the growers' non-tillage pro-
gram to control verticillium wilt, a
very serious disease in peppermint
which spreads by soil incorporation.

Peppermint is a major crop in
Oregon with over 42,000 acres produc-
ing oil valued in excess of $36 million.
The Applicant estimated a potential
loss in central and eastern Oregon of
$1,450,000 this year without effective
control of the redbacked cutworm.

The Applicant proposed to use a
maximum of 20,000 pounds of an ace-
phate formulation, Orthene 75S (0,S-
dimethylacetylphosphoramidothi-
oate), manufactured by the Chevron
Chemical Co., Ortho Division, EPA
Reg. No. 239-2418, at a rate of one
pound active ingredient per acre, with a
maximum of two applications to be
made. No application would be allowed
within 14-days of any harvest.

EPA has determined that residues of
acephate and its metabolites would be
undetectable in oil, thus resulting in

no significant increase In human expo-
sure to the residues of acephate and
its metabolte, methamidophos. This
use of acephate was not expected to
cause any adverse effect to man or the
environment.

After reviewing the application and
other available Information, EPA de-
termined that (a) a pest outbreak of
the redbacked cutworm had occurred
or was about to occur;, (b) there was no
pesticide registered and available for
use to control the redbacked cutworm
in Oregon; (c) there were no alterna-
tive means of control, taking Into ac-
count the efficacy and hazard; (d) sig-
nificant economic problems might
result if the redbacked cutworm was
not controlled; and (e) the time availa-
ble for action to mitigate the problems

-posed was Insufficient for a pesticide
to be registered for this use. Accord-
ingly, the Applicant was granted a spe-
cific exemption to use the pesticide
noted above until July 15, 1978, to the
extent and in the manner set forth In
the application. The specific exemp-
tion was also subject to the following
conditions.

1. The EPA-registered product Orthene
75S (EPA Reg. Np. 239-2418) might be used
at a rate of one pound active Ingredient per
acre per application;

2. A maximum of two applications might
be made;

3. A laximum of 20.000 pounds active In-
gredient might be applied to 10.000 acres;

4. Applications were to be made with
ground or air equipment;

5. Spray mixture volumes of 20-100 gal-
lons per acre were to be applied by ground
equipment or 5-10 gallons by arcraft;

6. All applications were to be made by
qualified growers using their own equip-
ment or by State-licensed commercial appli-
cators. Oregon State University Extension
agents were to furnish information on rates
and procedures;

7. Precautions were to be taken to avoid
spray drift to non-target areas. The pesti-
cide was not to be applied when weather
conditions favored drift;

8. Care was to be exercised to keep the
pesticide out of lake-, streams, or ponds,
and to prevent contaminatlon of water by
cleaning of equipment or disposal of waste;

9. This product is highly toxic to bees ex-
posed to direct treatment or residues on
crops. Tie Cooperative Agricultural Exten-
slon Service was to provide protection Infor-
mation;

10. Combined residues of acephate and its
metaboite methamIdophos were not expect-
ed to exceed 20 ppm in fresh and spent pep-
permint hay. Detectable residues (greater
than 0.05 ppm) were not to occur In pepper-
mint oil. Fresh and spent peppermint hay
and peppermint oil with residues which are
not In excess of these levels may enter inter-
state commerce. The Food and Drug Admin-
istration. U.S. Department of Health, Edu-
cation, and Welfare, was advised of this
action;

IL All applicable directions, restrictions,
and precautions on the EPA-registered label
were to be followed;

12. The Applicant was responsible for en-
suring that all of the provisions of the pe-

cile exemption were met and must submit a
report summarizing the results of this pro-
gram by January 15,1979; and

13. The EPA was to be informed Immedi-
ately of any adverse effects resulting from
the use of acephate in connection with this
exemption.

Sinzu'onr Au-Jop=,z Sec- 18 of the Fed-
eral Incecticide. Funglcde, and Rodentfdde
Act (FIFRA), = amended (86 Stat. 973; 89
Stat. 751; 7 U.S.C. 136 et seq.).

Dated: August 10, 1978.
DouGLAs D. CA=Frr,

Acting Deputy Assistant Admin-
istrator for Pesticide Pro-
gram.

fFR Dc. 78-23105 Filed 8-17-78; 8:45 am]

[6560-01]

EOPP-31017; FRL 948-81

PESTICIDE PROGRAMS

Receipt of Applica ifon to Register a Pesticide
Product Entalilng a Changed Use Pattern

Chempar Chemical Co., Inc., 260
Madison Aveune, New York, N.Y.
10016, has submitted to the Environ-
mental Protection Agency (EPA) an
application to amend the registration
of the pesticide product Rozol Track-
Ing Powder (EPA Reg. No. 7173-113),
which contains 0.2 percent of the
active Ingredient 2-[(p-chorophenyl)
phenylacety-1,3-indandione. The ap-
plication received from Chempar
Chemical Co. proposes that the use
pattern of this pesticide product be
changed from hand application of the
powder In tracking patches inside of
buildings to foot-pump application
into burrows inside and outside of
buildings in the control of mice and
rats. The application also proposes
that the product be classified for gen-
eral use. PM16.

Notice of receipt of this application
does not indicate a decision by this
Agency on the application. Interested
persons are Invited to submit written
comments on this application to the
Federal Register Section, Program
Support Division (TS-757), Office of
Pesticide Programs. Room 401, East
Tower, 401 1 Street SW, Washington,
D.C. 20460. The comments must be re-
ceived on or before September 18,
1978, and should bear a notation indi-
cating the EPA Rigistration No.
"7173-113." Comments received within
the specified time period wM be con-
sIdered before a final decision Is made;
comments received after the specified
time period will be considered only to
the extent possible without delaying
processing of the application. Specific
-questions concerning this application
should be directed to the designated
Product Manager (PM). Registration
Division (TS-767). Office of Pesticide
Programs, at the above address or by
telephone at 202-755-9315. The label
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furnished by Chempar Chemical Co.,
Inc., as well as all written comments
filed pursuant to this notice, will be
available for public inspection in the
Office of the Federal Register Section
from 8:30 a.m. to 4 p.m., Monday
through Friday.

Notice of approval or denial of this
application to register Rozol Tracking
Powder will be announced in the FED-
ERAL REGISTER. Except for such materi-
al protected by section 10 of the Fed-
eral Insecticide, Fungicide, and Roden-
ticide Act (FIFRA), the test data and
other information submitted in sup-
port of registration as well as other
scientific information deemed relevant
to the registration decision may be
made available after approval under
the provisions of the Freedom of In-
formation Act. The procedures for re-
questing such data will be given in the
FEDERAL REGISTER if an application is
approved.

Dated: August 10, 1978.
DOUGLAS D. CAimPT,

Acting Director,
Registration Division.

CFR Doc. 78-23108 Filed 8-17-78: 8:45 am]

[6560-01]

[OPP-31018; FRL 948-5]

PESTICIDE PROGRAMS

Recoipt of Application To Register a Pesticide
Product Entailing a Changed Use Pattern

Chempar Chemical Co., Inc., 260
Madison Avenue, New York, N.Y.
10016, has submitted to the Environ-
mental Protection Agency (EPA) an
application to register the pesticide
product Rozol Meadow Vole Bait (EPA
file symbol 7173-RTO), which con-
tains 0.005 percent of the active ingre-
dient 2-[(p-chlorophenyl) phenylace-
tyll-1,3-indandione. The application
received from Chempar Chemical C6.
proposeA that the use pattern of this
product be changed from use in and
around buildings to control the
Norway rat, roof rat, and house mouse
to use in orchards to control the
meadow mouse. The application also
proposes that this product be classi-
fied for general use.

Notice of receipt of this application
does not indicate a decision bi this
Agency on the application. Interested
persons are invited to submit written
comments on this application to the
Federal Register Section, Program
Support Division (TS-757), Office of
Pesticide Programs, Room 401, East
Tower, 401 M Street SW., Washington,
D.C. 20460. The comments must be re-
ceived within 30 days from the publi-
cation of this notice in the FEDERAL
REGISTER, and should bear a notation
indicating the EPA file symbol "7173-
RTO." Comments received within the

NOTICES

specified time period will be consid-
ered before a final decision is made;
comments received after the specified
time period will be considered only to
the extent possible without delaying
processing of the application. Specific
questions concerning this application
should be directed to Product Man-
ager (PM) 16, Registration Division
(TS-767), Office of Pesticide Pro-
grams, at the above address or by tele-
phone at 202-755-9315. The label fur-
nished by Chempar Chemical Co., Inc.,
as well as all written comments filed
pursuant to this notice, will be availa-
ble for public inspection in the office
of the Federal Register Section from
8:30 a.m. to 4 p.m., Monday through
Friday.

Notice of approval or denial of this
application to register- ROZOL
MEADOW VOLE BAIT will be an-
nounced in the FEDERAL REGISTER.
Exceit for such material protected by'
section 10 of the Federal Insecticide,
Fungicide, and Rodenticide Act
(FIFRA), the test data and other in-
formation submitted in support of reg-
istration as well as other scientific in-
formation deemed relevant to the reg-
istration decision may be made availa-
ble after approval under the provi-
sions of the Freedom of Information
Act. The procedures for requesting
such data will be given in the FEDERAL
REGISTER if an application is approved.

Dated: August 10, 1978.
DOUGLAS D. CAnnoT,

Acting Director,
Registration Division.

[FR Doe. 78-23109 filed 8-17-78;8:45 am]

[6560-01]

[OPP-30151; FRL 948-4]

PESTICIDE PROGRAMS

Application to Register a Pesticide Product
Containing a New Active Ingredient

Herculite Products, Inc., 1107 Broad-
way, New York, N.Y. 10010, has sub-
mitted to the Environmental Protec-
tion Agency (EPA) an application to
register the pesticide product Hercon
Luretape Cotton Boll Weevil (EPA file
symbol 8730-RL), containing the
active ingredients (1R-cis)-l-methyl-2-
(1-methylethenyl) cyclobutaneethanol
1.0 percent; (Z)-2-(3,3-dimethyl-cyclo-
hexylidene) ethanol 1.3 percent; (E)-
(3,3-dimethyl-cyclohexylidene) acetal-
dehyde 0.5 percent; and (Z)-(3,3-
dimethylcyclohexylidene) - acetalde-
hyde 0.5 percent which have not been
included in any previously registered
pesticide products. The application
proposes that the product be classified
for general use to suppress boll weevil
in cotton.

Notice of receipt of this application
does not indicate a decision by the

Agency on the application. Interested
persons are invited to submit written
comments on this application to the
Federal Register Section, Program
Support Division (TS-757), Office of
Pesticide Programs, EPA, Room 401,
East Tower, 401 M Street SW., Wash-
ington, D.C. 20460. The comments
must be received within 30 days from
the date of publication of this notice
in the FEDERAL REGISTER and should
bear a notation indicating the EPA file
symbol "8730-RI." Comments re-
ceived within the specified time period
will be considered before a final deci-
sion is made; comments received after
the specified time period will be con-
sidered only to the extent possible
without delaying processing of the ap-
plication. Specific questions concern-
ing this application should be directed
to Product Manager (PM) 17, Regis-
tration Division (TS-767), Office of
Pesticide Programs, at the above ad-
dress or by telephone at 202-426-0425.
The label furnished by Herculite Prod-
ucts, Inc., as well as all written com-
ments filed pursuant to this notice,
will be available for public inspection
in the office of the FEDERAL REGISTER
Section from 8:30 a.m. to 4 p.m.,
Monday through Friday.

Notice of approval or denial of this
application to register Hereon Lure-
tape Cotton Boll Weevil will be an-
nounced in the FEDERAL REGISTER.
Except for such material protected by
section 10 of the Federal Insecticide,
Fungicide, and Rodenticide Act
(FIFRA), the test data and other In-
formation submitted in support of reg-
istration as well as other scientific in-
formation deemed relevant to the reg-
istration decision may be made availa-
ble after approval under the provi-
sions of the Freedom of Information
Act. The procedures for requesting
such data will be given in the !EDERAL
REGISTER if an application is approved.

Dated: August 10, 1978.
DOUGLAS D. CAMPT,

Acting Director,
Registration Division.

[FR Doc. 78-23110 Filed 8-17-78; 8:45 am]

[6560-01]

EPP 7G2006/T158; FRL 948-1]

PESTICIDE PROGRAMS

Establishment of Temporary Tolerances; 4-
Amino-6-(1,1-Dlmethylothyl)-3-(hMethylthlo)-
l,2,4-Triazln-5(4H)-on9

The Mobay Chemical Corp., Chema-
gro Agricultural Division, P.O. Box
4913, Kansas City, Mo. 64120, and E. I.
du Pont de Nemours & Co., Inc., Wil-
mington, Del. 19898, submitted a Joint
pesticide petition to the Environmen
tal Protection Agency (EPA). This pe-
tition requested that temporary toler-

FEDERAL REGISTER, VOL 43, NO. 161-FRIDAY, AUGUST 18, 1978
1



NOTICES

ances be established for combined resi-
dues of the herbicide 4-amino-6-(1,1-di-
methylethyl) - 3 - (methylthio) - 1,2,4-
triazin-5(4H)-one and its triazinorre
metabolites in or on the raw agricul-
tural commodities wheat forage at 2
parts per million (ppm); barley straw
and wheat straw at 1 ppm; and barley
grain and wheat grain at 0.75 ppm.
- These temporary tolerances will

permit the marketing of-the above raw
agricultural commodities when treated
in accordance with the experimental
use permits that were issued under the
Federal Insecticide, Fungicide, and
Rodenticide Act, as amended (86 Stat.
973, 89 Stat. 751; 7 U.S.C. 136(a) et
seq.).

An evaluation of the scientific data
reported and other relevant material
showed that the requested tolerances
were adequate to cover residues result-
ing firom the proposed experimental
uses, and it was determined that the
temporary tolerances would protect
the public health. The temporary to-
lerances have been established for the
pesticide, therefore, with the following
provisions:

1. The total amount of the pesticide to be
used must not exceed the quantity author-
ized by the experimental use permits.

2. Mobay Chemical Corp. and- E. L du
Pont de Nemours & Co. will immediately
notify the EPA of any findings from the ex-
perimental uses that have a bearing on
safety. The firms must also keep records of
production, distribution, and performance
and on request make the records available
to any authorized officer or employee of the
EPA or the Food and Diug Administration

These temporary tolerances expire
April 11, 1979. Residues not in excess
of 2 ppm remaining in or on wheat.
forage, 1 ppm remaining in or on
barley straw and wheat straw, and 0.75
ppm remaining in or on wheat grain
and barley grain after this expiration
date will not be considered actionable
if the pesticide is legally applied
during the term of and in accordance
with the provisions of the experimen-
tal use permits and temporary toler-
ances. These temporary tolerances
may be revoked if the experimental
use permits are revoked or if any sci-
entific data or experience with this
pesticide indicates such revocation is
necessary to protect the public health.
Inquiries concerning this notice may
be dircted to the Special Registra-
tiong Branch, Registration Division
(WH-567), Office of Pesticide Pro-
grams, Room 315, East Tower, 401 M
Street SW., Washington, D.C. 20460,
202-755-4851.

STATuroRY A=UoRY: Sec. 408(j) of the
Federal Food, Drug, and Cosmetic Act (21
U.S.C. 346a(j)).

Dated: August 10, 1978.
DOUGLAs D. CALPT,

ActingDirector,
Registration Diuision.

[FR Doc. 78-23112 Filed 8-17-78; 8:45 am]

[6560-011

[OPP-1802 17; FRL 948-7]

VERMONT DEPARTMENT OF AGRICULTURE

Specific Exemption To Use Carbaryl To Control
the Maple Loaacutter and the Forest Tent
Caterpillar

The Environmental Protection
Agency (EPA) granted a specific ex-
emption to the Vermont Department
of Agriculture (hereafter referred to
as the "Applicant!') to use carbaryl
(Sevin) on approximately 10,500 acres
in nine counties in Vermont to control
populations of the maple leafcutter
and the forest tent caterpillar, which
were threatening commercial sugar
maple orchards. This exemption was
granted in accordance with, and was
subject to, the provisions of 40 CFR
Part 166, which prescribes require-
ments for exemption of Federal and
State agencies for use of pesticides
under emergency conditions.

This notice contains a summary of
certain information required by regu-
lation to be included in the notice. For
more detailed information, interested
parties are referred to the application
on file with the Registration Division
(WH-567), Office of Pesticide Pro-
grams, EPA, 401 M Street SW., Room
E-315, Washington, D.C. 20460.

According to the Applicant, popula-
tions of the maple leafcutter (Paradte-
mensia acerifoliella Fitch) has be'n a
serious defoliator in Vermont for the
last 4 years. It is estimated that over
42,000 acres of sugar maple were defol-
iated in 1977 due to the maple leafcut-
ter. During 1977, the forest tent cater-
pillar (Malacasoma disstria), another
forest pest found in Vermont, caused
heavy defoliation in 31,000 acres of
maple stands, the Applicant reported.
Unless cpntrol measures were taken
again this year, tree mortality, treetop
and branch kill, and lower sap quality
and syrup production would take
place. Apparently, stress is present
after 1 year of defoliation. Some com-
mercial operators have not "sugared"
for 3 or more years in order to ease
the stress on Infested trees. TheAppli-
cant stated that many others would
not operate during the 1979 spring sap
season unless control measures were
taken. The Applicant estimated that
syrup losses amounting to $250,000
were expected to occur this year due
to defoliating insects. I

There are no insecticides currently
registered for control of maple leafcut-
ter and forest tent caterpillar on sugar

maples that are being used as a food
crop. Several insecticides, including
carbaryl, are registered for use on
forest insect pests on sugar maples in
forest situations.

The Applicant proposed to use car-
baryl (Sevin) applied from fixed-wing
aircraft at a dosage rate of 1 pound
active ingredient per acre. The sugar
maple acreage that was to be treated
is located in the counties of Benning-
ton, Lamoille, Windham, Windsor,
Rutland, Washington, Orange, Frank-
lin, and Caledonia. Personnel from the
University of Vermont Agricultural
Experiment Station and Agricultural
Extension Service, the Vermont De-
partment of Forests and 'Parks, and
the Vermont Department of Agricul-
ture controlled the program. A maxi-
mum of 10,500 acres were to be treat-
ed.

After reviewing the application and
other available information, EPA de-
termined that (a) a pest outbreak of
the maple leafcutter and forest tent
caterpillar had occurred; (b) there was
no pesticide presently registered and
available for use to control the maple
leafcutter, and the forest tent caterpil-
lar In Vermont; (c) there were no al-
ternative means of control, taking into
account the efficacy and hazard; (d)
significant economic problems might
result if the maple leafcutter and tent
caterpillar were not controlled; and (e)
the time available for action to miti-
gate the problems posed was insuffi-
cient for a pesticide to be registered
for these uses. Accordingly, the Appli-
cant was granted a specific exemption
to use the pesticide noted above until
July 30, 1978, to the extent and in the
manner set forth in the application.
The specific exemption was also sub-
ject to the following conditions:

1. The products Sevin 80 Sprayable. EPA
Reg. No. 1016-43 and Sevin 4-0% EPA Reg.
No. 1016-70, manufactured by Union Car-
bide, were authorized:

2. Applications were to be made by State-
certified commercial applicators using fixed-
wing aircraft, at a rate of up to 1 pound car-
baryl per acre;

3. A maximum of one application was to
be made on a maximum of 10,500 acres;

4. A maximum of 10.500 pounds carbaryl
might be applied In the counties mentioned
above;

5. Personnel of the University of Vermont.
Agricultural Experiment Station, University
of Vermont Extension Service, Vermont De-
partnment of Forests and Parks, and the Ver-
mont Department of Agriculture were to
make recommendations of treatment, moni-
tor the program, and apprise applicators of
program criteria;

6. A r&Adue level of carbaryl not exceed-
Ina 0.5 ppm in maple syrup has been evalu-
ated as adequate to protect the public
health. The Food and Drug Administration.
US. Department of Health, Education, and
Welfare was advised of this action;

7. All label precautions were to be fol-
lowed;
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8. The EPA was to be informed immedi-
ately of any adverse effects to man or the
environment resulting from this program;

9. The Applicant was responsible for in-
suring that all provisions of this specific ex-
emption were followed; and

10. A final report summarizing the results
of this program shall be submitted to EPA
by December 31, 1978.

STATUTORY ATmHoEiTY" Sec. 18 of the Fed-
eral Insecticide, Fungicide, and Rodenticide
Act (FIFRA), as amended (86 Stat. 973; 89
Stat. 751; 7 U.S.C. 136(a) et seq.).

Dated: August 10, 1978.
DOUGLAS D. CA'T,

Acting, Deputy Assistant Admin-
istrator for Pesticide Pro-,
grams.

[FR Doe. 78-23107 Filed 8-17-78; 8:45 am]

[6560-01]
EFRI. 949-5]

GASOHOL (ETHANOL-GASOLINE BLENDS)
AND METHYL T-BUTYL ETHER

Waiver Request, Public Hearing

AGENCY: Environmental Protection
Agency.
ACTION: Notice of hearing.

SUMMARY: Section 211(f) of the
Clean Air Act establishes prohibitions
and limitations on the use of certain
fuels and fuel additives including Ga-
sohol (a blend of 90 percent gasoline
and 10 percent ethanol) and Methyl t-
Butyl Ether (MITBE). Section 211(f)(4)
provides for the granting of waivers to
any of these prohibitions or limita-
tions upon a. showing by a fuel or fuel
additive manufacturer that the fuel or
fuel additive will not cause or contrib-
ute to a failure of any emission control
device or system. Guidelines for the
submission of waiver requests have
been previously published in the FED-
ERAL REGISTER, 43 FR 24131, June 2,
1978.

The Environmental Protection
Agency (EPA) has received a request
for a waiver for Gasohol from James
Lustgarten of "Gas Plus", Inc., Lin-
coln, Nebr. and the Farm Energy Con-
servation Program of the Illinois De-
partment of Agriculture. The waiver
request for MIBE was made by Petro-
Tex Chemical Corp., Houston, Tex.
The purpose of this notice is to an-
nounce a public hearing and to give in-
terested persons an opportunity to
participate in the proceeding by the
presentation of data, views, argu-
ments, or other pertinent information
concerning the Administrator's review
of the data pursuant to a determina-
tion whether to grant or deny a.
waiver. Participation by automobile
manufacturers and other parties who
have studied the potential emission ef-
fects of Gasohol is specifically encour-
aged.

NOTICES

Notice of intent to make comments
or submit material should be made by
August 29, 1978. Five copies of the pro-
posed testimony and supporting mate-
rials should be submitted by this date.
Send notice of intent to make com-
ments or submit material to:

Director: Mobile Source Enforce-
ment Division (EN-340), U.S. Envi-
ronmental Protection Agency, 401 M
Street SW., Washington, D.C. 20460.

FOR FURTHER INFORMATION
CONTACT:

Margaret Pena, Mobile Source En-
forcement Division (EN-340), U.S.
Environmental Protection Agency,
401 M Street SW., Washington, D.C.
20460 202-426-4147.

SUPPLEME ARY INFORMATION:
Section 211(f)(4) of the Clean Air Act
provides for a. waiver of any prohibi-
tion of the use of any fuel or fuel addi-
tive which is controlled by section
211(f). The Administrator may grant a
waiver if he determines that the appli-
cant has established that the fuel or
fuel additive or a specified concentra-
tion thereof and the emission products
of the -fuel or fuel additive or a. speci-
fied concentration thereof will not
cause or contribute to a failure of any
emission control device or system
(over the useful life of any vehicle in
which such device or system is used)
to achieve compliance by the vehicle
with the emission standards with re-
spect to which it had been certified
pursuant to section 206 of the Clean
Air Act.

Notice is hereby given that:
(i) A request for a. waiver for Gaso-

hol has been received from "Gas
Plus", Inc., and the Farm. Energy Con-
servation Program of the Illinois De-
partment of Agriculture on June 19,
1978; and (ii) A request for a waiver
for MTBE has been received from
Petro-Tex Chemical Corp. on June 30,
1978; and (iii) A public hearing on the
request for a waiver will be convened
at the General Services Administra-
tion auditorium, 18th and F Streets
NW., Washington,. D.C., on September
6, 1978,.at. 9 a.m. The hearing will con-
tinue through September 8, 1978,
should additional time be necessary.

The Presiding Officer will have the
responsibility for maintaining order,
excluding irrelevant or repetitious ma-
terial, scheduling presentations, and to
the extent possible notifying partici-
pants of the time at which they may
appear. Any person desiring to make a
statement at the hearing or to submit
material for the hearing record should
file notice of such intent along with
five copies of his or her proposed testi-
mony (and other relevant material> by
August 29, 1978, with the Director,
Mobile Source Enforcement Division'
(EN-340), U.S. Environmental Protec-
tion Agency, 401 Y Street SW, Wash-

ington, D.C. 20460. In addition, If fea-
sible, additional copies of such state-
ment or material should be made
available to the public at the time of
the hearing.

Data and information which are
available to EPA do not appear to indt.
cate any adverse emissions effects re-
sulting from the use of Gasohol or
MTBE. In the absence of a showing or
any significant adverse emissions ef-
fects, it is likely that the application
for waiver will be granted.

VEHICLE MA14UFACTURER PARTICIPATIOnT:

Vehicle manufacturers are specifical.
ly invited to participate in this hear-
ing. Due to the potential Impact that
any fuel or fuel additive, including Ga-
sohol or MTBE may have on a vehicle
manufacturer's ability to meet emis-
sion standards It Is anticipated that
such participation will be conducive to
a fully informed decision by the Ad-
ministrator. It is recommended that
vehicle manufacturers be prepared to
discuss in detail the technical merits
and deficiencies of the data presented
to EPA in support of a waiver request.

STARDm FOR REvEv:

In making a determination as to
whether a. waiver should be granted 6r
denied the Administrator is required
to apply the statutory standard. EPA
will review any application in order to
determine whether the applicant has
established that such fuel or fuel addi-
tive or a specified concentration there-
of, and the emission products- of such
fuel or fuel additive or a specified con-
centration thereof, will not cause or
contribute to a failure of any emission
control device or system (over the
useful life of any vehicle In which
such device or system Is used) to
achieve compliance by the vehicle
with the emission standards with re-
spect to which 'it has been certified
pursuant to section 206 of the Act.
The applicant must establish such
lack of effect. Any data analysis sup-
porting an application must clearly
present the analytical and/or statisti-
cal techniques in the analysis.

PROCEDURES

Since the public hearing Is designed
to give interested parties an opportu-
nity to participate in the proceeding
by the presentation of data, views, ar-
guments, or other pertinent informa-
tion concerning the Administrator's
determination to grant or deny the
waiver request, there are no adversary
parties as such. Statements by the
participants will not be subject to
cross-examination.

Presentations by the participants
should address the following consider-
ations:

(1) Whether the data~submitted In
support of a request for a waiver
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meets the statutory standard as estab-
lished in section 211(f)(4); (2) any time
and concentration dependent effects
which Gasohol or MTBE may have on
automotive systems such as gaskets or
other parts of fuel systems, both me-
tallc and nonmetallic; and (3) any ad-
ditional comments on the submitted
data and analysis where relevant to a
determination of whether- a waiver for
Gasohol and MTBE should be grant-
ed.

However, the Administrator is not
required to make his determination on
this matter solely on the record of this
hearing.

A verbatim record of the proceedings'
will be made, and a copy of the tran-
script will be made available at the ex-
pense of the person so requesting. A
copy of the request for a waiver for
Gasohol is available for public inspec-
tion during normal working hours (8
a.m. to 4:30 pam.) at the U.S. Environ-
mental Protection Agency, Public In-
formation Reference Unit, Room 2922
(EPA Library), 401 M Street SW.,
Washington, D.C. 20460.

Dated: August 11, 1978.

1AviN B. Duurrw,
AssistantAdministrator

forEnforcement.
FRM Doc. 18-23152 Filed 8-17-78; 8:45 am]

[6560-01]

EFRL 950-4]

GROUND-WATER SYSTEM OF CENTRAL SANTA
CRUZ COUNTY, CALIF.

Request for EPA Deterrnination Regarding
Aquifers

Section 1424(e) of the Safe Drinking
Water Act (Pub. L. 93-523) authorizes
the Administrator to determine, on his
own initiative or upon petition, that
an area has an aquifer which is the
sole or principal drinking water source
for the area and which, if contaminat-
ed, would create a significant hazard
to public health. After such a determi-
nation is made, no commitment for
Federal financial assistance (through
a grant, contract, loan guarantee, or
otherwise) may be entered into for
any project which the Administrator
determines may contaminate such an
aquifer through a recharge zone so as
to create a significant hazard to public
health.

A petition has been submitted by
Mr. Al Haynes, chairperson' of the
Santa Cruz Regional Group of the
Sierra Club, P.O. Box 604, Santa Cruz,
Calif. 95061, requesting the Adminis-
trator of EPA to determine that the
ground-water system of central Santa
Cruz County is the sole or principal
drinking water source for the central
area of Santa Cruz County, and that
contamination of this source would

create a significant hazard to public
health. This petition, as submitted to
Mr. Paul De Falco, Regional Adminis-
trator, Region IX, Is reprinted in full
belov

In accordance with attached requirements
we submit the following Information and
herewith request the Administrator to des-
ignate the subject aquifer as the sole and
principal source of drinking water for por-
tions of the Scotts Valley and San Lorenzo
Valley areas and which, if contaminated.
would create a significant hazard to public
health.

A. This petition Is submitted by.
Santa Cruz Reglonal Group, Ventana Cha-
ter, Sierra Club. P.O. Box 604, Santa Cruz.
Calif. 95061,408-426-9348.
B. The Santa Cruz Regional Group of the

Sierra Club has interest In the Administra-
tor's determination in that many of Its
members live within the areas for which the
subject aquifer is their principal source of
drinking water, and in that the members as
a whole desire to see the natural resources
of the county protected from mlsuse and
degradation.

C. The subject aquifer s located In north
central Santa Cruz County, Calif., -and in
the vicinity of the city of Scotts Valley. The -
area covers about 12 square miles and lies
mostly between Carbonera Creek, the San
Lorenzo River, and 7kayante Creek. It Is not
now highly urbanized, but the population
and demand for water have been growing
rapidly. The aquifer s more completely de-
scribed in the attached USGS Open-File
Report "Ground Water in the Scotts Valley
Area, Santa Cruz County, Calif." (Exhibit
A).

D. The location, and approximate bound-
aries of the area for which we allege the
aquifer is the sole and principal source of
drinking water'are as shown for the "study
area" in Figures 1 and 2 of Exhibit A.

E. The population in the area described
under D totaled 10.647 according to the
April 1976 Census. Alternative sources of
drinking water for the subject area would
depend on development of reservoirs In
nearby watersheds, such as the proposed
Glenwood and Zayante Reservoirs. These
reservoirs are not projected for completion
for at least another 10-20 years and their
development is not certain because of re-
ported geologic hazards in the area of the
proposed dams. Zayante Reservoir Is pri-
marily intended to serve the City of Santa
Cruz and no certain amounts would be avail-
able -for the subject area. The Glenwood
Reservoir would not have capacity to serve
the total projected population of the area in
question.

F. The reclarge zones are unknown at the
present time. They are generally thought to
be areas of exposed Santa Margarita Sand-
stone. The Association of Monterey Bay
Area Governments has commissioned an in-
vestigation of the recharge zones for the
San Lorenzo Valley, including the area
which Is the subject of this petition.

G. Nearly all the water that enters the
Santa Margarita Sandstone Formation is
from direct precipitation on exposed areas
or from runoff. The water from precipita-
tion enters where the formation is exposed.
and that from runoff enters the exposures
along the streams n the subject area (see
Figure 2 of Exhibit A and Exhibit B). The
streams would be Ruins Creek, Carbonera

Creek, Bean Creek. Lackhart Creek. Newell
Creek. Zayante Creek, and McKenzie Creek.

H. Existing or planned federally as-isted
projects which might contaminate the
aquifer through the recharge zones are:

Expansion of the City of Scotts Valley
Wastewater Treatment Facilities (EPA
Project No. C-06-1329, State Clearing-
house No. 76041905).

Implementation of the City of Scotts
Valley Storm Drainage Plan.
L Contamination of the aquifer would

result in a serious hazard to public health
by virtue of the fact that contaminants
most likely to enter the aquifer are toxic to
human health and that treatment of
ground-water will not. be available to per-
sons relying on individual wells drawing
from the aquifer and that treatment of
ground-water which does occur cannot
remove all possible contaminants which
may be present. In addition, the costs of
treatment to remove such contaminants
may be prohibitively expensive. These con-
taminants ma y include fecal coliform bacte-
ria, PCB's, phenols, lead. heavy metals, as-
bestos, and nitrates. Other public health
hazards include ground subsidence resulting
from excessive drawdown of the water table.

We hope this information will be suffi-
clent to establish the merit of the request.
If you have any questions please do not
hesitate to call.

Sincerely,

•Chairpersom
Ornsn REr~pmczs

"Potental for Developing Groundwater in
Western Santa Cruz County, Calif, with
Partcular Emphasis on the Santa Margar-
Ita Sandstone"; J. P. Akers and Lionel E.
Jackson. USGS. Menlo Park. September
197/6.

"Geological and Geophysical Survey for
Groundwater Supply, Phase I Report
(June 1976) and Phase nI Report (January
1977)"; Scotts Valley County Water Dis-
trict. Santa Cruz County. Calif.

' "Mter Plan for Water Development, 1968-
2020"; Santa Cruz County Mood Control
and Water Conservation District, Santa
Cruz County.
EPA Intends to 'make a determina-

tion consistent with a complete review
of the relevant data and information,
and a full opportunity for public par-
ticipation. In this regard, the Agency
solicits comments, data, and references
to additional sources of information
which will contribute, to the factual
record. In particular, EPA seeks infor-
mation relevant to (a) that portion of
the hydrologic system underlying cen-
tral Santa Cruz County which should
be designated for protection as an
aquifer which provides drinking water;
(b) the surface boundary of the re-
charge area for the aquifer, which is
the area that would be subject to regu-
lation under this provision; (c) the
boundary of the recharge source zone,
that is, any area which drains into the
recharge zone and thus contributes to
the recharge of the aquifer, (d) the
source or sources; (e) any current or
anticipated Federal financially assist-
ed projects which may cause contami-
nation of the aquifer;, and (g) any
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other information deemed relevant to
the determination.

Comments, data and references
should be submitted in writing to the
Regional Administrator, Region IX,
Environmental Protection Agency, 215
Fremont Street, San Francisco, Calif.
94105; Attn: Central Santa Cruz
County Aquifer Designation, on or
before November 17, 1978. Informa-
tion which is available to the Agency
concerning the Groundwater System
of Central Santa Cruz County, Calif.,
will be available to the public for in-
spection at this address.

Dated: August 3, 1978.
SHEILA M. PRINDIVILLE,

Acting Regional Administrator.
EFR Doc. 78-23114 Filed 8-17-78; 8:45 am]

[6560-01]

EFEL 951-3; PF-1073

PESTICIDE PROGRAMS
Notico of Filing of Pesticide Petitions

Pursuant to the provisions of section
408(d)(1) of the Federal Food, Drug,
and Cosmetic Act, the Environmental
Protection Agency (EPA) gives notice
that the following petitions have been
submitted to the Agency for considera-
tion:

PP 8F2089. Montedison U.S.A, Inc., 1114
Avenue of the Americas, New York, N.Y.
10036. Proposes that 40 CFR 180 be amend-
ed by establishing a tolerance for residues
of the insecticide ethyl alpha-E(dimethoxy-
phosphinothloyl)tho] benzeneacetate in or
on the raw agricultural commodities citrus
fruits at 2.0 parts per million (ppm). Pro-
posed analytical method for determining
residue Is by gas liquid chromatographic
procedure. PM16. (202-426-9425.)

PP 8F2090. Mobay Chemical Corp., P.O.
Box 4913, Kansas City, Mo. 64120. Proposes
that 40 CPR 180 be amended by establish-
ing a tolerance for residues of the insecti-
cide 1-methylethyl 2-[(ethoxy-[(1-
methylethyDamino] phosphinothioyl)oxy]
benzoate and Its cholinesterase-inhibiting
metabolites in or on the following raw agri-
cultural commodities:

Parts
per

Commodity miUion

Corn, forage and fodder .... _.._-. - Lo
Corn, fresh (including sweet, kernels plus

cob with husk removed) .............................. 0.1
Corn, grain (including field and popcorn). 0.1
Meat. fat and meat byproducts of cattle,

goats, hogs, horses, and sheep .................. 0.02
ilk .................. ............. 0.004

Proposed analytical method for determining
residues Is by gas liquid chromatography
with thermionic detection. PM16.

PP 8F2096. Union Carbide Corp., 1730
Pennsylvania Avenue NW., Washington
D.C. 20006. Proposes that 40 CFR 180.269 be
amended by establishing a tolerance for the
combined residues of the insecticide aldi-
carb (2-methyl-2-(methylthio)pro- pionalde-
hyde O-methylcarbamoyl)oxime and its cho-

NOTICES

linesterase-inhibiting metabolites, aldicarb
sulfoxide and aldicarb sulfone in or on raw
agricultural commodity tomatoes with a tol-
erance limitation of 0.06 ppm. The proposed
analytical method for determining residues
is by gas chromatography utilizing a flame

-photometric detector specific for sulfur-con-
taining compounds. PM 12. (202-426-9425.)

PP 8F2098. Ciba-Geigy Corp.. Agricultural
Division, P.O. Box 11422, Greensboro, N.C.
27409. Proposes that 40 CFR 180.368 be
amended by establishing a tolerance for re-
sidues for the herbicide metolachlor [2-
chloro-N-(2-ethyl-6-methylphenyl)-N-(2-
meth- oxy-l-methylethyl) acetamide] and
Its metabolites determined as (2-(ethyl-6-
methylphenyl)aminol--propanol) and 442-
ethyl-6-methylphenyll 2-hydroxy-5-methyl-
3 morpholinone), each expressed as parent
metolachlor in or on sorghum forage-and
fodder at 1.5 ppm and sorghum grain at 0.3
ppm. The proposed analytical method for
determining residues is by gas chromatogra-
phic procedure using a hall electrolytic con-
ductivity detector specific for nitrogen.
PM23. (202-755-1397.)

Interested persons are invited to
submit written comments on these pe-
titions to the Federal Register Section,
Program Support Division (TS-757),
Office of Pesticide Programs, EPA

-Room 401, East Tower, 401 M Street
SW., Washington D.C. 20460: Inquiries
concerning these petitions may be di-
rected to the designated Product Man-
ager (PM), Registration Division (TS-
767), Office of Pesticide Programs, at
the above address, or by telephone at
the numbers cited. Written comments
should bear a notation indicating the
petition number to which the com-
ments pertain. Comments may be
made at any time while a petition is
pending before the Agency. All written
comments filed pursuant to this notice
will be available for public inspection
in the office of the Federal Register
Section from 8:30 a.m. to 4 p.m.
'Monday through Friday.

Dated: August 14, 1978.
Ea HARRISON,
Acting Director,

Registration Division.
[FR Doc. 78-23249 Filed 8-17-78; 8:45 am]

[6712-01]

FEDERAL COMMUNICATIONS
COMMISSION

[FCC 78-6141

BOARD OF COMMISSIONERS

Establishment; Order

Adopted: August 9, 1978.
Released: August 11, 1978.

By the Commission:'
1. To assure the continuity of Com-

mission operations durifig the latter
half of August 1978, we are hereby es-
tablishing a Board of Connissioners,
to function during that period when-

'Commissioner Washburn absent.

ever a quorum of the Commission Is
not present and able to act.

2. Authority for this action Is con.
tained in section 5(d) of the Communi-
cations Act, 47 U.S.C. 155(d). Subject
to the provisions of section 5(d), the
Board shall have the authority of a
Board established under § 0.212 of the
Rules and Regulations, 47 CFR 0.212.

3. In view of the foregoing, it Is
hereby Ordered, effective August 14,
1978, that a Board of Commissioners,
composed of all Commissioners pres-
ent and able to act, Is established to
function during the period August 14-
September 1, 1978, in accordance with
the provisions of this Order when a
quorum of Commissioners Is not pres-
ent.

FEDERAL COl=UNICATIONS
COrmaISsIoN,

WxLzj. J. TRICAIUCo,
Secretary.

[FR Doec. 78-22978 Filed 8-17-78: 8:45 am]

[6712-01]

FM BROADCAST APPLICATION

Ready and Available for Processing

Adopted: August 11, 1978.

Released: August 11, 1978.

By the Chief, Broadcast Bureau:
Cut-off date: September 25, 1978.
Notice is hereby given that the FM

broadcast application listed below will
be considered as ready and available
for processing on September 25, 1978.
Since this application was timely filed
and mutually exclusive with the earli-
er-filed and cut-off application of
Amber Productions, Inc. (File No.
BPH-10,388), no other applications
which involve conflict with this appli-
cation may be filed. Rather, the pur-
pose of this 'Notice Is to establish a
date by which the parties to the forth-
coming comparative hearing may com.
pute the deadlines for filing amend-
ments as a matter of right under
§ 1.52 (a)(2) of the Rules and plead-
ings to specify Issues pursuant to
§ 1.584.

BPH-10,651-New, Owasso, Okla.,
John K. Major. REQ: 106.1 MIlz
channel 291C. ERP: 100 kW; HAAT-
485 ft.

FEDERAL COMIEdUNICATIONS
COMMIssIon,

WILLI= J. TRICARICO,
Secretary.

[FR Doe. 78-23115 Filed 8-17-78; 8:45 am
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[6712-01]

. [FCC 78-4233

ENGINEERING PERSONNEL

FCC Policy Concerning Technical Standards for
Television Broadcast Signals

JuNE 16, 1978.
The Commission has received nu-

merous inquiries from television sta-
tion licensees, independent program
production studios, and distributors of_
video-taped program material concern-
ing the Commission's policy regarding
transmission of television signals not
in conformance with-prescribed stand-
ards. The video signal transmitted by
TV stations contains not only the
actual picture information of the pro-
gram, but also contains other signals
necessary to reproduca the picture at
the receiver. Certain additional test
and reference signals .may also be
transmitted , concurrently with the
program material for telemetry and
quality control purposes. The studio
that originates the program as a video
signal also originates the synchroniz-
ing pulses and color burst components
of the signal transmitted to the home
receivers, but additional signal compo-
nents may be originated elsewhere in
the transmission chain.

The Commission's rules and regula-
tions contain technical standards and
tolerances governing the form of the
transmitted TV signal. The Commis-
sion has consistently held that each
TV station licensee is fully responsible
for insuring that the transmitted
signal conforms with these regula-
tions. Monitoring observations made
by the Commission's field staff and in-
quiries received from station engineers
indicate frequent occurrences of pro-
gram signals which are not in compli-
ance with regulations. Some of the
reasons given for the faulty signals are
as follows:

1. Video signals are distorted or
modified in the network distribution
circuits between the point of program
origination and the station studios.

2. Use of video tape recordings that
were either originally made or dupli-
cated which did not conform with
Commission standards.

3. Program material is prepared with
waveform parameters set near the
limits allowed by the Commission's
rules. Distortions and changes in the
waveform which may occur . in the
transmission process results in radi-
ation of a nonconforming signal.

4. Program signals are modified
when passed through a series of pro-
duction processing or special effects
devices.

5. Certain equipment desikned for
portable use is difficult to adjust or
maintain within tolerances during op-
eration.

6. Video cameras, tape recorders, and
other equipment not designed for the
broadcast service are used for program
production.

7. Use of video tape recordings that
were not originally prepared for
broadcast purposes.

Some defects encountered in net-
work or prerecorded program material
can be corrected by licensees prior to
transmission through the use of spe-
cial equipment designed for this pur-
pose. However, there are other types
of deficiencies or defects that, once
generated, are very difficult to correct
in order to make the program signal
acceptable for transmission.

In light of the Commlon's obser-
vations and the numerous inquiries
from station engineeers, we find it ap-
propriate to state the Commission's
policy concerning adherence to pre-
scribed TV waveform standards.

In the following respects, the Com-
mission's policy is as It has been, Le.

1. All licensees are required to have
signal monitoring and measuring
equipment to insure that the TV
signal as transmitted complies with
the Commission's broadcast standards.

2. Each station licensee is solely re-
sponsible for the technical quality of
the TV signal as transmitted, regard-
less of the source of the program ma-
terial. In exercising this responsibility,
licensees should preview program ma-
terial, when practicable, to Insure its
technical acceptability. Suppliers of
program material that cannot be
broadcast In conformance with the
Commission's rules should be notified
that the material is technically unac-
ceptable for broadcasting.

3. The use of television cameras,
tape recorders, or other program pro-
duction equipment which cannot be
adjusted or mantained to provide TV
signals for transmission within the
Commission's prescribed standards is
to be avoided. Those marketing equip-
ment intended for use in production of
broadcast program material should be
made aware of this policy.

4. Test and reference signals trans-
mitted during the vertical interval
shall be transmitted only on those
lines specifically designated for their
use.

In regard to standards concerning
the horizontal and vertical blanking
intervals, It is to be emphasized that
the maximum horizontal blanking in-
terval permitted by the Commission's
rules is 11.44 microseconds at that
level of the radiated signal correspond-
Ing to 90 IRE units, and vertical blank-
ing is limited to a maximum of 21
lines. In making blanking interval
measurements, the picture should be
observed on a picture monitor to
verify that the black edges are consist-
ent with the scene content and not the

result of improper equipment adjust-
ment.

While we find no sound justification
for modifying the blanking standards,
we shall with release of this policy
statement, clarify and slightly modify
our current policy reg-arding enforce-
ment of the horizontal blanking stand-
ard and institute a new temporary
policy concerning enforcement of the
vertical blanking standard.

Recognizing that various random
timing errors may accumulate during
normal processing of color programs,
which may result in moderate length-
ening of the horizontal blanking inter-
val in the transmitted signal, the Com-
mission, in 1975, adopted a policy per-
mitting occasional excursions of up to
12 microseconds of blanking, pending
further consideration. Contrary to the
intent of the 1975 action, 12 microse-
conds of horizontal blanking has
tended to become the norm rather
than an occasional occurrence. This, in
turn, has generated an increase in inci-
dence of horizontal blanking in excess
of 12 microseconds.

Excessive vertical blanking is also
observed to be on the increase.

Our own observations regarding in-
creased occurrences of excessive blank-
ing is buttressed by the increasing fre-
quency with which our attention is
being directed to the distribution of
program material which cannot be
broadcast in conformance with our
blanking standards. Rejection of such
program material generates repercus-
sions adverse to the public interest. As
a result of our analysis of the factors
giving rise to this situation, we are per-
suaded that strict enforcement of our
blanking interval standards tends to
work a severe hardship on station li-
censees and. to some extent, deprives
the public of some otherwise valuable
programing.

It has been urged that, given time,
the problems being encountered can
be remedied. Accordingly, the Com-
mission finds It in the public interest
to adopt a temporary policy concern-
Ing enforcement of Its blanking inter-
val standards and will, until C1 year),
issue advisory notices when horizontal
blanldng is detected in excess of 1L44
microseconds, up to 12 microseconds,
and when vertical blanking of 22 or 23
lines is detected. Horizontal blanking
in excess of 12 microseconds, and verti-
cal blanking in excess of 23 lines, will
be cause for Issuance of a notice of vio-
lation. Irrespective of this pronounce-
ment of our temporary policy, stations
demonstrating a pattern of operation
with horizontal blanking in excess of
11.44 microseconds, and vertical blank-
ing in excess of 21 lines, will be subject
to more severe sanctions.

As a further matter of clarification,
the use of black or other colored bor-
ders, or reinserted video, solely to-
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mask excessive horizontal or vertical
blanking, is an unacceptable practice.

It is to be emphasized that the
policy announced herein places reli-
axce upon representations made to us
that a temporary modification of our
enforcement effort regarding blanking
standards will provide needed relief,
consistent with public interest consid-
erations, while fundamental corrective
action is diligently pursued.

Action by the Commission June 15,.
1978. Commissioners Ferris (Chair-
man), Lee, Quello, Washburn, Fogarty
and Brown.

FEDERAL COMMUNICATIONS
COMMISSION,

WILLIAM J. TRiCARico,
Secretary.

[PR Doc. 78-23248 Filed 8-17-78; 8:45 am]

[6730-01]
FEDERAL MARITIME COMMISSION

[Independent Ocean Freight Forwarder
License No. 322]

CITY TRANSFER CO., LTD.

Order of Revocation

The bond issued in favor of City
Transfer Co., Ltd., 98-1054-A Kuleana
Road, Pearl City, Hawaii 96782, FMC
No. 322, was canceled effective August
4, 1978.

By letter dated July 11, 1978, City
Transfer Co., Ltd. was advised by the
Federal Maritime Commission that In-
dependent Ocean Freight Forwarder
License No. 322 would be automatical-
ly revoked or suspended unless a valid
surety bond was filed with the Com-
mission on or before August 4, 1978.

Section 44(c), Shippping Act, 1916,
provides that no independent ocean
freight forwarder license shall remain
in force unless a valid bond is in effect
and on file with the Commission. Rule
510.9 of Federal Maritime Commission
General Order 4, further provides that
a license will be automatically revoked
or suspended for failure of a licensee
to mantain a valid bond on file.

City Transfer Co., Ltd. has failed to
furnish a valid surety bond.

By virtue of authority vested in me
by the Federal Maritime Commission
as set forth in Manual of Orders, Com-
mission Order No. 201.1 (Revised)
§ 5.01(d) dated August 8, 1977;

It is ordered, That Independent
Ocean Freight Forwarder License No.
322 be and is hereby revoked effective
August 4, 1978.

It is further ordere, That Independ-
ent Ocean Freight Forwarder License
No. 322 issued to City Transfer Co.,
Ltd. be returned to the -Commission
for cancellation.

it is further ordered, That a copy of
this order be published in the FEDERAL

REGISTER and served upon City Trans-
fer Co., Ltd.

ROBERT G. DRExV,
Director, Bureau of

Certification and Licensing.
[FR Doc. 78-23199 Filed 8-17-78; 8:45 am]

[673001]
COLLECTIVE BARGAINING AGREEMENT

AMENDMENTS

- Temporary Exemption

Notice is hereby given that on
August 4, 1978, the Commission deter-
mined the following collective bargain-
ing agreement amendments to be tem-
porarily exempt from the filing and
approval requirements of section 15 of
the Shipping Act, 1916, as amended
(39 Stat. 733, 75 Stat. 763, 46 U.S.C.
814), pending FEDERAL REGISTER
notice, opportunity for comment, and
subsequent determination by the Com-
mission that the agreements (or any
specific provision thereof) should be
permanently exempt frbm the filing
and approval requirements of section
15 of the Shipping Act, 1916, or should
be approved, disapproved, or modified
under that section. This action was
taken in accordance with our June 9,
1978, Interim Policy Statement-Col-
lective Bargaining Agreement (46 CFR
530.9).

Interested parties may inspect the
agreements at the Washington Office
of the Federal Maritime Commission,
1100 L Street NW., Room 10128; or at
the field offices located at New York,
N.Y.; New Orleans, La.; San Francisco,
Calif.; Chicago, Ill.; and San Juan,
P.R. Comments on the agreenents, in-
eluding requests for hearing, may be
submitted to the Secretary, Federal
Maritime Commission, Washington,
D.C. 20573, on or before.September 11,
1978. Comments should include facts
and arguments concerning thd exemp-
tion, approval, modification, or disap-
proval of the proposed agreements.
Comments shall discuss with particu-
larity allegations that the agreements
are unjustly discriminatory or unfair
as between carriers, shippers, export-
ers, importers, or ports, or between ex-
porters from the United States and
their foreign competitors; detrimental
to the commerce of the United States,
or are contrary to the public interest,
or are in violation of the act.

A copy of any comments should also
be forwarded to the party filing the
agreements and the statement should
indicate that this has been done.
Agreements Nos.: LM-4-A-1, LM-4-A-2,

IM-4-B-1 and IM-4-C-1.
Filing Party: Edward D. Ransom, Esquire,

Lillick, McHose & Charles, Two Embarca-
dero Center, San Francisco, Calif. 94111.
Summary* Agreements Nos. LM-4-A-1,

LM-4-A-2, IM-4-B-1 and LM-4-C-1 amend
subsidiary agreements of Agreement No.
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LM-4, which Is the 1978-1981 collective bar.
gaining agreement between the Internation.
al Longshoremen's and Warehousemen's
Union (ILWU) and the Pacific Maritime As-
sociation (PMA). Agreements Nos, LM-4-A-
1, and LM-4-A-2, supplement the basic
ILWU-PMA Pension Agreement. The pur-
pope of Agreement No. LM-4-A-1, Is basical.
ly twofold: (1) It conforms the ILWU-PMA
Pension Plan with the Employee Retire-
ment Income Security Act of 1974; and (2) it
modifies the provision of the basic agree-
ment relating to non-PMA members particl-
pation in the Plan. Agreement No. LM-4-A-
2, supplements the basic agreement by pro.
viding for non.PMA members participation
in the Plan. Agreement No. LM-4-B-1
amends the ILWU-PMA pension Fund.Dec-
laration of Trust which establilshes the
Trust employed to administer the ILWU-
PMA Pension Plan. The purpose of Agree-
ment No. LM-4-B-1 is to make certain clari-
fying technical changes to the provisions of
the basic agreement setting forth the proce-
dures for action by the Pension Plan'ti
Trustees, Agreement No. LM-4-C-1 sup-
plants the parties original Nonmember Par-
ticipation Agreement Form (Pension Plan).
Agreement No. LM-4-C-1 is "Exhibit A" to
Agreement No. LM-4-A-2.

By Order of the Federal Maritime
Commission.

Dated: August 14, 1978,
FRANCIS C. HunIuy,

Secretary.
[FR Doec. 78-23200 Filed 8-17-78; 8:45 am]

[6730-01]

COLLECTIVE BARGAINING AGREEMENTS

Temporary Exemption and Inforim Approval
Notice is hereby given that on July

27, the Commission determined §§21.23
through 21.25 of Agreement No. LM-4
to be approved on an interim basis,
and determined the balance of the
agreement, as amended by Agreement
No. LM-4-1 and supplemented by
Agreements Nos. LM-4-A through
LM-4-F to be temporarily exempt
from the filing and approval require-
ments of section 15 of the Shipping
Act, 1916, as amended (39 Stat, 733, 75
Stat. 763, 46 U.S.C. 814), pending FED-
ERAL REGISTER notice, opportunity for
comment, and subsequent determina-
tion by the Commission that the
agreements (or any specific provision
thereof) should be permanently
exempt from the filing and approval
requirements of section 15, Shipping
Act, 1916, or should be approved, dis-
approved or modified under that sec-
tion. This action was taken in accord.
ance with our June 9, 1978, Interim
Policy Statement-Collective Bargain-
ing Agreements (46 CFR § 530.9).

Interested parties may inspect the
agreements at the Washington Office
of the Federal Maritime Commission,
1100 L Street NW., Room 10218; or at
the Field Offices located at New York,
N.Y.; New Orleans, La.; San Francisco,
Calif.; Chicago, Ill.; and San Juan,

18, 1978
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Puerto Rico. Comments on the agree-
ments, including request for hearing,
may be submitted to the Secretary,
;Federal Maritime Commission, Wash-
ington, D.C., 20573, on or before Sep-
tember 11, 1978. Comments should in-
clude facts and arguments concerning
the exemption, approval, modification
or disapproval of the agreements.
Comments shall discuss with particu-
larity allegations that the agreements
are unjustly discriminatory or unfair
as between carriers, shippers, export-
ers, importers, or ports, or between ex-
porters from the United States and
their foreign competitors or operates
to the detriment of the commerce of
the United States, or are contrary to
the public interest, or are in violation
of the Act.

A copy of any comments should also
be forwarded to the party filing the
agreements and the statement should
indicate that this has been done.
Agreement No.: LM-4, as amended and sup-

plemented, between 'the International
Longshoremen's and Warehousemen's
Union and the Pacific Maritime Associ-
ation.

Filing Party:. Edward D. Ransom, Esq., Lil-
lick, Mcfose & Charles, Two Embarca-
dero Center, San Francisco, Calif. 94111.
Summary: The following agreements con-

stitute the 1978-81 collbctive bargaining
agreement between the International Long-
shoremen's and Warehousemen's Union
(ILWU) and the Pacific Maritime Associ-
ation (PMA):

FMC No. LM-4: 1975-78 Pacific Coast
Longshore Contract Document and Pacif-
ic Coast Clerks Contract Document;

FMC No. LM-4-1: July 1, 1978, Memo-
randum of Understanding,
FPC No. LM-4-A" ILWU-PMA Pension

Agreement;
FMC No. I-4-B- IL.WU-PMA Pension

Fund-Declaration of Trust;
FMC No. LM-4-C: Nonmember Partici-

pation Agreement Form (Pension);
FMC No. IM-4-D: ILWU-PMA Welfare

Agreement.
FMC No. LM-4-E: ILWU-PMA Welfare

Fund-Declaration of Trust;
FMC No. .M-4-E-1: December 30. 1977,

Amendment to ILWU-PMA Welfare
Fund-Declaration of Trust; and
FMC No. IM-4-P. Nonmember Partici-

pation Agreement Form (Welfare).

By order of the Federal Maritime
Commission.

Dated: August 15, 1978.
FaNCIS C. HurNEY,

Secretary.
(FR Doc. 78-23202 Filed 8-1778; 8:45 am]

[6730-013

COLLECTIVE BARGAINING AGREEMENTS

Temporary Exemption

Notice is hereby given that on
August 9, 1978, the Commission Deter-
mined the following collective bargain-
ing agreements to be temporarily

NOTICES

exempt from the filing and approval
requirements of section 15 of the Ship-
ping Act, 1916, as amended (39 Stat.
733, 75 Stat. 763, 46 U.S.C. 814), pend-
ing FEDERAL REGisTER notice, opportu-
nity for comment, and subsequent de-
termination by the Commission that
the agreements (or any specific provi-
sion thereof) should be permanently
exempt from the filing and approval
requirements of section 15 of the Ship-
ping Act, 1916, or should be approved.
disapproved or modified under that
section. This action was taken In ac-
cordance with our Interim Policy
Statement-Collective Bargaining
Agreements, served June 12, 1978. This
temporary exemption Is effective until
November 17, 1978.

Interested parties may Inspect the
agreements at the Washington Office
of the Federal Maritime Commission,
1100 L Street NW., Room 10218; or at
the Field Offices located at New York,
N.Y.; New Orleans, La.; San Francisco,
Calif.; Chicago, IIL; and San Juan.
Puerto Rico. Comments on the agree-
ments, including requests for hearing,
may be submitted to the Secretary,
Federal Maritime Commission, Wash-
ington, D.C. 20573, on or before Sep-
tember 11, 1978. Comments should In-
clude facts and arguments concerning
the exemption, approval, modification
oir disapproval of the proposed agree-
ments. Comments shall discuss with
particularity allegations that the
agreements are unjustly discriminato-
ry or unfair as between carriers, ship-
pers, exporters, importers, or ports, or
between exporters from the United
States and their foreign competitors,
or operate to the detriment of the
commerce of the United States, or are
contrary to the public interest, or are
in violation of the Act.

A copy of any comments should also
be forwarded to the party filing the
agreements and the statement should
indicate that this has been done.

Agreement No. LM-10, as amended and
supplemented, between the American
Radio Association and the Pacific Mari-
time Association.

Filing Party* Edward D. Ransom. Esq.. LIl-
lick. McHose & Charles, Two Embarca-
dero Center, San FrancLsco, Calif. 94111.
Summary. The following agreements

constitute the 1978-81 collective bar-
gaining agreement between the Ameri-
can Radio Association (ARA) and the
Pacific Maritime Association (PMA):

FMC No. LM-10: Agreement dated June
16, 1972;

- FMC No. LM-10-1: Memorandum of Un-
derstanding dated July 1, 1975;

FMC No. LM-10-2: Memorandum of Un-
derstanding dated June 16, 1978;

FMC No. LM-10-A: Revised ARA-PMA
Pension Plan Agreement;

FMC No. LM-10-B: Revised ARA-PMA
Pension Plan.Declaratlon of Trust;

FMC No. LM-10-C: Revised ARA-PMA
Welfare Plan Agreement;
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FIMC No. 1.14-10-D: Second Revised
ARA-PM& Welfare Plan-Declaration of
Trust;

FTAC No. LW.-10-E: Revised ARA-PlVEA
Vacation Plan Agreement; and

FZC No. LM-l0-F. Revised ARA-PIA
Vacation Plan-Declaration of Trust
By Order of the Federal Maritime

Commission.
Dated: August 14, 1978.

Famas C. Hummy,
Secretary.

EFR Doe. 78-23201 Filed 8-17-78; 8:45 am]

[4110-83]

DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE

Alcohol, Drug Abuse, and Mental Health
Administration

ADVISORY COMMITTEES
Meetings

In accordance with section 10(aX2)
of the Federal Advisory Committee
Act (5 U.S.C. Appendix I), announce-
ment is made of the following national
advisory' bodies scheduled to assemble
during the month of September 1978:

PSYcuHTMc NuRsING EDucoN REMW
Conn -nz

September 14. 1978, 9 am.- Open meeting.
Conference Room I. Parklawn Building.
5600 F shers Lane, Rockville, Md. 20357.
Contact: Dr. Jeanette G. Chamberlain,
Room 9-C-24. Parkawn Bufldln, 5600
FL-hers Lane, Rockville, Md. 20357, 301-
1443-4423.
Purpose. The Committee is charged

with the initial review of grant appli-
cations for Federal assistance in the
program areas administered by the
National Institute of Mental Health
relating to psychiatric nursing man-
power development and makes recom-
mendations to the National Advisory
Mental Health Council for final
review.

Agenda. From 9 am. to 4 p.m. Sep-
tember 14, the meeting will be open
for administrative announcements and
discussion of review criteria in the
light of new program initiatives and

-priorities of the Institute.

MEr AL HEALT SMLAU GxAa Co~nnrnm
September 14-16; 1 p.m. Board Room and

Chef's Comer. Shoreham Americana
Hotel. 2500 Calvert Street NW . Washing-
ton, D.C. 20008. Open: September 14. 1 to
2 p.m. Closed: Otherwlse. Contact: Mary
E. Enyart, Room 10C-14, Parklawn Build-
Ing. 5600 Fishers Lane, Rockville. Md .
20857. 301-443-4337.

Purpose. The Committee Is charged
with the initial review of small grant
applications for Federal assistance in
all disciplines relevant to the National
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Institute of Mental Health and for
small grant projects submitted for
support to the other Institutes of the
Alcohol, Drug Abuse, and Mental
Health Administration. Makes recom-
mendations to the National Advisory
Councils of the respective Institutes
for final review.

Agenda. From 1 to 2-p.m., September
14, the meeting will be open for discus-
sion of administrative announcements
and program developments. Other-
wise, -the Committee will be perform-
ng initial review of grant applications

for Federal assistance and will not be
open to the public in accordance with
the determination by the Administra-

• tor, Alcohol, Drug Abuse, and Mental
Health Administration, pursuant to
the provisions of Section 552b(cX6),
Title 5, U.S. Code and section 10(d) of
Pub. L. 92-463 (5 U.S.C. Appendix I).

* a * a *

BIOLOGICAL ScENcrs TRAInIG REviEwCOmLUT=E

September 22-23, 9 a.m. Conference Room
C, Parklawn Building, 5600 Fishers Lane,
Rockville, Md. 20857. Open: September 22,
9 to 11 'a.m. Closed: Otherwise. Contact:
Donna Spain, Room 9C-09, Parklawn
Building, 5600 Fishers Lane, Rockville,
Md. 20857, 301-443-3855.
Purpose. The Committee is charged

with the initial review of grant appli-
cations for Federal assistance in the
program areas administered by the
National Institute of Mental Health
relating to biological sciences research
training and makes recommendations
to the National Advisory Mental
Health Council for final review.

Agenda. From 9 to 11 a.m., Septem-
ber 22, the meeting will be open for
discussion of administrative announce-
ments and program developments.

NOTICES

Otherwise, the Committee will be per-
forming initial review of grant applica-
tions for Federal assistance and will
not be open to the public in accord-
ance with the determination by the
Administrator, Alcohol, Drug Abuse,
and Mental Health Administration,
pursuant to the provisions of Section
552b(c)(6), Title 5, U.S. Code and sec-
tion 10(d) of Pub. L. 92463 (5 U.S.C.
Appendix I).

Substantive program information
may be obtained from contact persons
listed above. The NIMH Information
Officer who will furnish upon requesb
summaries of these meetings and ros-
ters of the committee members Is Dr.
Jacquelyn Hall, Acting Chief, Public
Information Branch, Division of Scien-
tific and Public Information, NIMH,
Room 15C-17, Parkla.vm Building,
5600 Fishers Lane, Rockville, Md.
20857, 301-443-4573.

* - * * * * Dated: August 14, 1978.

PSYCHOLOGICAL ScIEsCS FELLowsHIP
RsEvrw Cos UTnE

September 29-30, 9 am. Conference Room
C, Parklavm Building, 5600 Fishers Lane,
Rockville, Md. 20857. Open: September 29,
9 tF 11 a.m. Closed: Othervwise. Contact:
Mary Cope, Room 9C-15, Parklawn Build-
Ing, 5600 Fishers-Lane, Rockville, Md.
20857, 301-443-3856.

Purpose. The Committee is charged
with the initial review of fellowship
applications for Federal assistance in
the program areas administered by
the National Institute of Mental
Health relating to psychological sci-
ences fellowships and mi-akes recom-
mendations to the National Advisory
Mental Health Council for final
review.

Agenda. From 9 to 11 a.m., Septem-
ber 29, the meeting will be open for
discussion of administrative announce-
ments and program developments.
Otherwise, the Committee will be per-
forming initial review of fellowship ap-
plications for Federal assistance and
will not be open to the public in ac-
cordance with the determination by
the Administrator, Alcohol, Drug
Abuse, and Mental Health Administra-
tion, pursuant to the provisions of Sec-
tion 552b(c)(6), Title 5, U.S. Code and
section 10(d) of Pub. L. 92-463 (5
U.S.C. Appendix I).

ELIzABETH A. CONNOLLY,
Committee Management Officer,

Alcohol, Drug Abuse, and
Mental Health Administration.

[FR Doc. 78-23129 Filed 8-17-78; 8:45 am]

[4110-03]
Food and Drug Administrtion

ADVISORY COMMITTEES

Moolings

AGENCY: Food and Drug Administra-
tion.
ACTION: Notice.

SUMMARY: This notice announces
forthcoming meetings of public adviso-
ry committees of the Food and Drug
Administration (FDA). This notice
also sets forth a summary of the pro-
cedures governing committee meetings
and methods by which interested per-
sons may participate In open public
hearings conducted by the committees
and is Issued under section 10(a) (1)
and (2) of the Federal Advisory Com-
mittee Act (Pub. L. 92-463, 86 Stat,
770-776 (5 U.S.C. App. I)), and FDA
regulations (21 CFR Part 14) relating
to advisory committees. The following
advisory committee meetings are an-
nounced:

Committee name Date, time, and place Type of meeting and contact person

1. Ophthalmic Panel ............... ... . Sept. 15 and 16, 9 anm.; Conference Room C, Open public hearing Sept. 15, 9 to 10 am.: open committee dis.
Parklawn Bldg., 5600 Fishers Lane, Rock- cusslon Sept. 15, 10 am. to 4:30 p.m., Sept. 10, 9 a.m. to 4:V0
viUle, Md. (Sept. 15), Holiday Inn, Bethes- p.m.; John T. McElroy (HID-510), 5600 Fishers Lane, Rock.
da. Md. (Sept. 16). vIlle, Md. 20857, 301-443-4960.

General function of the Committee. 'a presentation should notify the con- a- Open committee discussion. The
The Committee reviews and evaluates tact person before September 12, 1978, Panel will review data submitted in re-
available date on the safety and effec- and submit a brief statement of the sponse to the over-the-counter (OTC)
tiveness of nonprescription drug prod- general nature of the data; informa- review's call for data for this Panel
ucts. (see also § 330.10(a)(2) (21 CFR

Agenda-Open public hearing. Any tion, or views they wish to present, the 330.10)(A)(2))).
Interested parties may present data, names and addresses of proposed par- The Panel will be reviewing, voting
information, or views, orally or in writ- ticipants, and an indication of the ap- upon, and modifying the content of
ing, on issues pending before the Coin- proximate time desired for their pres- summary minutes and categorization
mittee. Those who desire to make such entation. of ingredients and claims.

Committee name Date, time, and place Type of meeting and contact person

2. Miscellaneous External Drug Products Panel . Sept. 17 and 18, 9 anm.; Holiday Inn, Bethes- Open committee discussion Sept. 17, 9 a.m. to 4:30 p.m.: open
da, Md. (Sept. 17); Conference Room C, public hearing Sept. 18, 9 to 10 a.m.: open committee dicus-
Parklawn Bldg., 5600 Fishers Lane, Rock- slon Sept. 18, 10 a.m. to 4:30 p.m.: John T. McElroy (HFD-
ville, Md. (Sept. 18). 510), 5600 Fishers Lane. Rockvile, Md. 20857, 301-443-4000,
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General function of the Committee.
The Committee reviews and evaluates
available data on the safety and effec-
tiveness of nonprescription drug prod-
ucts.

Agenda-Open public hearing. Any
interested parties may presaent data,'
information, or views, orally or in writ-
ing, on issues pending before the Con-

mittee. Those who desire to make such
a presentation should notify the con-
tact person before September 13, 1978,
and submit a brief statement of the
general nature of the data, informa-
tion, or views they wish to present, the
names and addresses of proposed par-
ticipants, and an indication of the ap-
proximate time desired for their pres-
entation.

Open committee discussion. The
Panel will review data submitted in re-
sponse to the over-the-counter (OTC)
review's call for data for this Panel
(see also § 330.10(aX2) (21 CFR
330.10(aX2))).

The Panel will be reviewing, voting
upon, and modifying the content of
summary minutes and categorization
of ingredients and claims.

Date, time, and place Tpe of meeting and contact person

3. Antimicrobial Panel. .... .................... Sept. 22 and 23, 9 a.=.; Conference Room K, Open public hearing Sept. 22. 9 to 10 ar= open committee dis.
ParkIawn Bldg.. 5G00 Fishers Lane. Rock- cu:"-'on Sept. 22. 10 a - to 4:30 p.m SepL 23, 9 Am. to 4:30
ville, MLd. (Sept. 22); Ramada Ian. Rrl=yn. pm.: Armond L WelchIRPD-510). 5600 Fizhers Lane. Rock-
Va. (Sept. 23). %lte. Md. 20357. 301-443-42C0.

General function of the Committee, mittee. Those who desire to make such Open committee discussion. The
The Committee reviews and evaluates a presentation should notify the con- Panel will review data, submitted in re-
available data on the safety and effec- tact person before September 19, 1978, sponse to tim over-the-counter (OTC)
tiveness of nonprescription drug prod- and submit a brief statement of the review's call for data for this Panel

general nature of the data, Informa- (see also §330.10(aX2) (21 CFR
tion, or views they wish to present, the 330.10(a)(2))).

Agenda-Open public hearing. Any names and addresses of proposed par- The Panel will be reviewing, voting
interested parties may !resent data, ticipants, and an indication of the ap- upon, and modifying the content of
information, or views, orally or in writ- proximate time desired for their pres- summary minutes and categorization
ing on issues pending before the Corn- entatlon. of ingredients and claims.

Committee name Date, time, and place 'ype of meeting and contact person

4. Hepatotoxicity Subcommitte- of the Sept. 25. 9 am.. Conference Room C, Park. Open public hearing 9 to 10 a n open committee discu -Ion 10
Gastrointestinal Drugs Advisory Committee lawn Bldg., 5600 Fishers Lane, Rockellle, am. to 5 p= Joan C. Standaert1 (EFD-110). 5600 Fishers

MLd.. Lane. RockelUe. d. 20857. 301-443-4730.

General function of the Committee. Agjnda-Open public hearing. Any Open committee -discussion. The
The Committee reviews-and evaluates interested persons may present data, Committee will discuss the revision of
available date on the safety and effec- information, or views, orally or In writ- the "Guidelines for Early Detection of
tiveness of marketed and investiga-
tional prescription drugs for use in ing, on Issues pending before the Corn- Hepatotoxclty In New Drug Trials,"
gastrointestinal diseases. mittee. Post Pogarty Conference.

Committee name Date, time, and place Type of meeUng and contact prson

5. Drug Abuse Advisory Committee........ .- Sept. 28 and 29, 9 nm., Research Institute of Open public hearing Sept. 23.9 nm. to 10 nm. open committee
Pharmaceutical Sclences Unliverslty of dlsu-ion Sept28. 10 .m. to 4:0 p.m. Sept 29.9 a.m- to 4:30
Mississippl. Oxford. L84 p.m.: Robert C lklon (HEM-120). 5600 Fishers Lane, Rock-

yule. Md. 20357.301-443-3900.

General function of the committee.
The Committee advises the Commis-
sioner of Food and Drugs on the scien-
tific and medical evaluation of all in-
formation gathered by the Depart-
ment of Health, Education, and Wel-
fare and the Department of Justice
with regard to safety, efficacy, and

abuse polential for drugs or other sub-
stances and recommends actions to be
taken by the Department of Health,
Education, and Welfare with regard to
marketing, investigation, and control
of such drugs or other substances.

Agenda-Open public hearing. Any
interested persons may present data,

information, or views, orally or in writ-
ing, on Issues pending before the Com-
mittee.

Open committee discussion. Open
discussion will include presentations
by the staff of the Research Institute
of Pharmaceutical Sciences with a
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tour of the facilities and marihuana report on the current controlled sub- tation to the new and composite duties
farm; discussion of a proposal for
study entitled "Effects of Scheduling"; stances research protocols; and orien- of this newly merged committee,

Committee name Date. time, and place Type of meeting and contact person

6. Allergenic Extracts Panel ................... Sept. 28 and 29, 2:30 p.m.; Room 719. 11400 Open public hearing Sept. 28. 2:30 p.m. to 3:30 p.m., open con.
Rockville Pike, Rockville, Md.. mittee discussion Sept. 28. 3:30 p.m. to 9 p.m., Sept. 29. 0 nm.

to 4 p.m.; Clay Sisk (HFB-5), 8800 Rockville Pike, Bethesda,
Md. 20014, 301-443-5455.

General function of the Committee. Agenda-Open public hearing. Any Open committee discussion. The
The Committee reviews and evaluates interested parties may present data, Committee will discuss alum-precpi-

information, or views, orally or in writ- tated allergenic extracts of ragweed
available data on the safety and effec- ing, on issues pending before the Con- pollen and the editing of the panel
tiveness of biological products. mittee. report draft.

Committee name Date, time, and place Type of meeting and contact person

7. Neurological Section of the Respiratory and Sept. 29. 9 am., Room 1409, FB-8, 200 C St. Open public hearing 9 a.m. to 10 n.m.: open committee discus.
Nervous System Devices Panel. SW., Washington, DC. slon 10 am. td 4 pm.: James R. Veale (HIMf-430). 8751 Geor

gla Ave., Silver Spring, Md. 20910, 301-427-7226,

General function of the Committee.
The Committee reviews and evaluates
available data on the safety and effec-
tiveness of devices currently in use
and makes recommendations for their
regulation.

Agenda-Open public hearing. Inter-
ested parties are encouraged to pres-
ent information pertaining to the clas-
sification and evaluation of neurologi-

cal devices to the Director, Division of
Anesthesiology and Neurological De-
vices. Submission of data relating to
tentative classification findings is also
invited. Those desiring to make formal
presefitations should notify the divi-
sion director by September 15, 1978,
and submit a brief statement of the
general nature of the evidence or ar-
guments they wish to present, the

names and addresses of proposed par-
ticipants, references to any data to be
relied on, and also an Indication of the
approximate time required to make
their presentations.

Open committee discussion. Open
discussion will Include discussion and
classification of "temporary" aneu
rysm clips and discussion of progress
toward a standard for aneurysm clips.

Committee name Date. time, and place Type of meeting and cbntact person

8. Contraceptives and Other Vaginal Drug Prod- Sept. 28, 29, and 30, 9 am.; Conference room Open public hearing Sept. 28. 9 to 10 a.mn.: open committee dis-
ucts Panel. I. Parklawn Bldg., 5600 Fishers Lane, cusslon Sept. 28, 10 a.m. to 4:30 p.m., Sept. 29 and 30, 9 a.m, to

Rockville. Md. (Sept. 28 and 29); Holiday 4:30 pm.; Armond M. Welch (HIFD-510), 500 Fishers Lkne,
Inn, Bethesda, Md. (Sept. 30). Rockville. Md. 20857. 301-443-4960.

General function of the Committee. a presentation should notify the con- Open committee discussion. The
The Committee reviews and evaluates tact person before September 26, 1978, Panel will review data submitted in re-
available data on the safety and effec- and submit- a brief statement of the sponse to the over-the-counter (OTC)
tiveness of nonprescription drug prod- general nature of the data, informa- review's call for data for this Panel
ucts. (see also § 330.10(a)(2) (21 CEIR

Agenda-Open public hearing. Any tion, or views they wish to present, the 330.10(a)(2))).
interested parties may present data, names and addresses of proposed par- The Panel will be reviewing, voting
information, or views, orally or in writ- ticipants, and an indication of the ap- upon, and modifying the content of
ing, on issues pending before the Coin- proximate time desired for their pres- summary minutes and categorization
mittee. Those who desire to make such entation. of ingredients and claims.

I

Committee name Date, time, and place 'Type of meeting and contact person

9. Miscellaneous Internal Drug Products Panel . Sept. 29, 30, and Oct. 1. 9 a m. conference Open public hearing Sept. 29, 9 a.m. to 10 a.m.; open committee
room K, Parklawn Bldg.. 5600 Fishers discussion Sept. 29, 10 anm. to 4:30 p.m.. Sept. 30 and Oct. 1. 0
Lane, Rockville, Md. (Sept. 29); Holiday am. to 4:30 p.m.: Armond M. Welch (HFD-510). 5600 Fishers
Inn, Bethesda, Md. (Sept. 30 and Oct. 1). Lane, Rdckville, Md. 20857, 301-443-4960.
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General function of the Committee.
The Committee reviews and evaluates
available data on the safety and effec-
tiveness of nonprescription drug prod-
ucts:

Agenda-Open public hearing. Any
- interested parties may present data,
information, or views, orally or in writ-

" ing, on issues pending before the Com-
mittee. Those who desire to make such
a presentation should notify the con-
tact person before September 26, 1978,
and submit a brief statement of the
general nature of the data, informa-
tion, or views they wish to present, the
names andaddresses of proposed par-
ticipants, and an indication of the ap-
proximate time desired for their pres-
entation.

Open committee discussion. The
Panel will review data submitted in re-
sponse to the over-the-counter (OTC)
review's call for data for this Panel
(see also §330.10(a)(2) (21 CFR
330.10(a)(2))).

The Panel will be reviewing, voting
upon, and modifying the content of
summary minutes and categorization
of ingredients and claims.

FDA public advisory committee
meetings may have as many as four
separable portions: (1) An open public
hearing, (2) an open committee discus-
sion, (3) a closed presentation of data
and (4) a closed committee delibera-
tion. Every advisory committee meet-
ing shall have an open public hearing
portion. 'Whether or not it also in-
cludes any of the other three portions
will depend upon the specific meeting
involved. There are no closed portions
for the meetings announced in this
notice. The dates and times reserved
for the open portions of each commit-
tee meeting are listed above.

The open public hearing portion of
each meeting shall be at least 1 hour
long unless public participation does
not last that long. It is emphasized,
however, that the 1-hour time limit
for an open public hearing represents
a minimum rather than a maximum
time for public participation, and an
open public hearing may last for what-
ever longer period the committee
chairman determines will facilitate the
committee's work.

Meetings of advisory committees
shall be conducted, insofar as is practi-
cal, in accordance with the agenda
published in this FEzmA REGisTER
notice. Changes in the agenda will be
announced at the beginning of the
open portion of a meeting.

Any interested person who wishes to
be assured of the right to make an
oral presentation at the open public
hearing portion of a meeting shall
inform the contact person listed
above either orally or in writing, prior
to the meeting. Any person attending

the hearing who does not In advance
of the meeting request an opportunity
to speak will be allowed to make an
oral presentation at the hearing's con-
clusion, If time permits, at the chair-
man's discretion.

Persons interested in specific agenda
items to be discussed in open session
may ascertain from the contact person
the approximate time of discussion.

A list of committee members and
summary minutes of meetings may be
obtained from the Public Records and
Documents Center (HFC-18). 5600
Fishers Lane, Rockvllle, Md. 20857, be-
tween the hours of 9 am. and 4 pm,
Monday through Friday. The FDA
regulations relating to public advisory
committees may be found in 21 CFR
Part 14.

The Commissioner approves the
scheduling of meetings at locations
outside of the Washington, D.C., area
on ,he basis of the criteria of 21 CPR
14.22 of FDA's regulations relating to
public advisory committees.

Dated: August 10, 1978.

WMiwUZ F. RMooLH,
ActingAssociate Commissioner

for RegulatoryAffair.
(FR Do. 78-22755 Filed 8-17-78; 8:45 al

[4110-03]

(Docket No. 75P-01521

COCA/COLA CO.

Frozen Concentrated Orange Juice; Extension
of Temporary Permit for Market Testing

AGENCY: Food and Drug Administra-
tion.
ACTION: Notice.
SUMMARY: This document an-
nounces that an extension of a tempo-
ray. permit has been Issued to Coca-
Cola Co. to market test reduced acid
frozen concentrated orange Juice. The

.purpose of the extension is to provide
the Coca-Cola Co. with the opportuni-
ty to complete the market test pro-
gram
DATES: This extension is effective on
August 18, 1978, and shall terminate
either on the effective date of an af-
firmative order ruling on a proposal
based on a Coca-Cola Co. petition to
establish a standard for the new prod-
uct or 30 days after a negative order
ruling on the proposal.

FOR FURTHER INFORMATION
CONTACT,

F. Leo Kauffman. Bureau of Foods
(HFF-414), Food and Drug Adminis-
tration, Department of Health, Edu-
cation, and Welfare, 200 C Street
SW.. Washington, D.C. 20204, 202-
245-1164.

36695

SUPPLEMENTARY INFORMATION:
In the FMxmA Rrcsrra of August 6,
1975 (40 FR 33063). notice was given
that a temporary permit had been
Issued to the Coca-Cola Co. The
permit covered limited Interstate
market tests of frozen concentrated
orange juice that deviates from the
standard of Identity set forth in
§ 146.146 (21 CFR 146.146) hi that
citric acid is removed from a portion of
the orange juice. Two amendments to
the original permit were published in
the F=ERAL R x xsra of September 3,
1976 (41 FR 37386) and November 4,
1977 (42 FR 57748). The amendments
provided for a change in the effective
date of the permit, a change in the
market test areas, and a change in the
brand name of the food. The company
has now requested an extension of its
temporary permit. It stated that due
to conditions beyond Its control, it had
been unable to complete the test mar-
keting program set out in the original
permit.

The Coca-Cola Co. has submitted a
petition, In .conjunction with the re-
quest for an extension to the tempo-
rary permit, proposing to establish a
standard of Identity for reduced acid
frozen concentrated orange juice. The
petition, which is being considered by
the Food and Drug Administration, is
on file with the Hearing Clerk (HFA-
305), Food and Drug Administration,
Room 4-65, 5600 Fishers Lane, Rock-
ville, Md. 20857 for review by interest-
ed persons.

The Commissioner of Food and
Drugs concludes that It will be in the
interest of consumers to extend the
temporary permit as requested. Under
§ 130.17 (21 CFR 130.17), all interested
persons may participate in the market
tests under the conditions that apply
to the Coca-Cola Co., including the la-
beling requirements and amounts to
be distributed (100,000 cases each of
forty-eight 6-ounce and twenty-four
12-ounce containers). The designated
area of distribution does not apply to
such interested persons. Any interest-
ed person who elects to participate in
the extended market test shall notify
the Commissioner In writing of that
fact, the amount to be distributed, and
the area of distribution. Along with
such notification, such person shall
submit the labeling under which the
food is to be distributed.

This permit extension, as issued to
the Coca-Cola Co. and others who par-
ticipate In accordance with the provi-
sions set out above, expires either on
the effective date of an affirmative
order ruling on the proposal based on
the Coca-Cola Co. petition, or 30 days
after a negative order ruling on the
proposal, whichever the case may be.
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Dated: August 10, 1978.
WnLLIAm F. RANDOLPH,
Associate Commissioner

forRegulatory Affairs.
[FR Doe. 78-22959 Filed 8-17-78; 8:45 am]

[4110-03]

[Docket No. 76N-0504]

FOOD SERVICE SANITATION MANUAL IN-
CLUDING A MODEL FOOD SERVICE SANITA-
TION ORDINANCE

Availability

AGENCY: Food and Drug Administra-
tion.

ACTION: Notice.

SUMMARY: The Food and Drug Ad-
ministration (FDA) announces avail-
ability of the Food Service Sanitation
Manual (1976) including a model food
service sanitation ordinance.
ADDRESSES: Copies of the manual
are available from the Superintendent
of Documents, U.S. Government Print-
ing Office, Washington, D.C. 20402, at
a price of $2.30 per copy, properly
Identified as: Food Service Sanitation
Manual, DHEW Publication No.
(FDA) 78-2081.
FOR FURTHER INFORMATION
CONTACT:

A. Sidney Davis, Bureau of Foods
(HFF-220), Food and Drug Adminis-
tration, Department of Health, Edu-
cation, and Wt. are, 200 C Street
SW., Washington, D.C. 20204, 202-
245-1511.

SUPPLEMENTARY INFORMATION:
In the FEnD REGIsTER of March 22,
1977 (42 FR 15428), FDA announced
withdrawal of a proposed food service
sanitation regulation and revision of
the Food Service Sanitation Manual,
including a model food service sanita-
tion ordinance recommended for State
and local government adoption. Draft
copies of the Food Service Sanitation
Manual were sent at that time to Fed-
eral and State offices so that they
might familiarize themselves with the
model ordinance.

Printed copies of the manual are
now available. Copies have been
mailed to appropriate Federal and
State offices and a copy has been
placed on display in the office of the
Hearing Clerk (HFA-305), Room 4-65,
5600 ]Fishers Lane, Rockville, Md.
20857.

I Dated: August 9, 1978.
WIuL.sz F. RANmOLPH,

Acting Associate Commissioner
for Regulato ry Affairs.

(FR Doe. 78-22961 Filed 8-17-78; 8:45 am]

NOTICES

[4110-03]

[Docket No. 77P-0247J

MEDICAL DEVICES

Gonorrhea Antibody Screening Kit; Denial of
Approval

AGENCY: Food and Drug Administra-
tion.

ACTION: Notice.
SUMMARY: The Food and Drug Ad-
ministration (FDA) announces Its
denial of approval of the application
for premarket approval of the Gonos-
ticon Dri-Dot gonorrhea antibody
screening kit (N, 17985), sponsored by
Organon Diagnostics, El Monte, Calif.
After reviewing the Microbiology
Device Classification Panel's recom-
mendation, FDA notified the sponsor
that the application was denied ap-
proval because the device had not
been shown to be safe and effective
and because of deficiencies in the la-
beling.
ADDRESS: Requests for copies of the
letter denying approval of the applica-
tion and of the summary of safety and
effectiveness data may be sent to the
Hearing Clerk (HFA-305), Food and
Drug Administration, Room 4-65, 5600
Fishers Lane, Rockville, Md. 20857.
FOR FURTHER INFORMATION
CONTACT:

Keith Lusted, Bureau of Medical De-
vices (HFK-402), Food and Drug Ad-
ministration, Department of Health,
Education, and Welfare, 8757 Geor-
gia Avenue, Silver Spring, Md. 20910,
301-427-7550.

SUPPLEIENTARY INFORMATION:
The sponsor, Organon Diagnostics, El
Monte, Calif., submitted the applica-
tion for premarket approval of the
Gonosticon Dri-Dot gonorrhea antf-
body screening kit to FDA on Decem-
ber 29,-1976. The Microbiology Device
Classification Panel recommended
that the application not be approved.
On April 11, 1978, FDA denied approv-
al of the application by a letter to the
sponsor from the Director, Bureau of
Medical Devices, FDA. The letter noti-
fied the sponsor of its right to file, by
May 12, 1978, a petition for a formal
hearing on, or for independent adviso-
ry committee review of, FDA's deci-
sion. On May 9, 1978, a representative
of the sponsor informed FDA that the
sponsor would not petition for a hear-
ing or for advisory committee review.

Copies of FDA's denial letter and of
a detailed summary of the information
on which FDA's decision is based are
available upon request from the Hear-
ing Clerk (HFA-305), Food and Drug
Administation, Room 4-65, 5600 Fish-
ers Lane, Rockville, Md. 20857. Re-
quests should be identified with the
name of the device and the Hearing

Clerk docket number found in brack-
ets in the heading of this document.

Dated: August 8, 1978.

SHERWIN GARDNER,
Acting Commissioner

of Food and Drmgs.

[FR DoC. 78-22960 Filed 8-11-78; 8:45 am]

[1505-01]
Food and Drug Administration

[Docket No. 78N-0197; DESI 12339]

INHALATION PRODUCTS CONTAINING
ISOETHAIIINE MESYLATE OR ISOETHARINE
HYDROCHLO1IDE

Drug Efficacy Study Implementation, Followup
Notice

Correction

In FEDERAL RE0STER Doe. 78-19228
appearing at page 30349 in the issuo
for Friday, July 14, 1978, in the para-
graph entitled "For Further Informa-
tion Contact," the phone number for
Herbert Gerstenzang, now reading
"301-443-4650," should have read
"301-443-3650."

[4110-03]

[Docket No. 77N-0437; PESI Nos. 9149.
11020, 11127, and 124861

PHYSICIAN LABELING FOR ANTIPSYCHOTIC
DRUGS

Amendment of Notice Regarding Precaution
Statement

AGENCY: Food and Drug Administra.
tion.

ACTION: Notice.
SUMMARY: This notice amends a
notice published in the FEDERAL Rinis-
TER of May 16, 1978 (43 FR 21051),
which required that physician labeling
for certain antipsychotic drugs contain
a precaution statement, by proposing
a revised precaution statement to be
included in the labeling for these
drugs.
DATE: Comments by September 18,
1978.
ADDRESSES, Communications for.
warded in response to this notice
should be identified with docket No.
77N-0437, directed to the attention of
the appropriate office named below,
and addressed to the Food and Drug
Administration, 5600 Fishers Lane,
Rockville, Md. 20857.

Written comments to Ann Greenstein, Di.
vision of Neuropharmacological Drug Prod-
ucts (HFD-120), Bureau of Drugs.

Requests for opinion of the applicability
of this notice to a specific product: Division
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of Drug labeling Compliance (B7D-310),
Bureau of Drugs.

FOR FURTHER INFORMATION
CONTACT.

Mary _ Catchings, Bureau of Drugs
(HFD-32), Food and Drug Adminis.
tration Department of Health, Edu-
cation, and- Welfare, 5600 Fishers
Lane, Rockville, Md. 20857, 301-443-
3650.

SUPPLEMENTARY INFORMATION:
A notice was published in the FmERAL
REGIsTER of May 16, 1978 (43 FR
21051) which required that physician
labeling for antipsychotic drugs,
except for lithium carbonate, include a
precaution statement about the chron-
ic administration of these drugs. The
notice provided a July 17, 1978 dead-
line for submitting supplements to ap-
proved NDA's or ANDA's incorporat-
ing the statement and announced a
meeting to be held on June 26, 1978
between FDA and all sponsors of
NDA's and IND's to discuss the design
and initiation of epidemiological stud-
ies involving the chronic administra-
tion of the drugs. Because of new in-
formation presented at this meeting,
the agency has reconsidered the pre-
caution statement stated in the May
16, 1978 notice and now amends that
notice by proposing a revised precau-
tion statement for comment. Also, the
time limits for submitting supple-
ments to approved NDA's or ANDA's
(July 17, 1978) and for putting revised
labeling into use (Sept. 13, 1978) are
hereby postponed. New dates will be
set forth in a subsequent notice to be
published after review of the com-
ments on the proposed precaution
statement.

This notice also corrects the heading
of the FDERAL REorsEr notice of May
16, 1978, page 21051, by changing
'DESI 11120" to read "DESI 11020."

Aceordingly, the Director of the
Bureau of Drugs proposes that the
physician labeling for antipsychotic
drugs, except for lithium carbonate, be
revised to include under the precau-
tion section the following statement:

"The chronic administration of antipsy-
chotic drugs in rodents induces the develop-
ment of mammary neoplasms under the
apropriate experimental conditions. These
drugs elevate prolactin levels in both ani-
nals and man, but the role of prolactin in
human mammary tumorlgenesis is uncer-

- tain. Studies conducted to date have not
shown an association between chronic ad-
minitration of antipsychotic drugs and
mammary tumors in human beings, but the
available evidence is considered too limited
to be conclusive at this time. Inasmuch as a
fraction of human breast tumors appears to
be prolactin-dependent, periodic breast ex-
aminations are advised, especially in pa-
tients -with a previously detected -breast

. cancer-or in those with a strongfamily his-
tory of breast cancer."

NOTICES

RnM'aMcrs

L Minutes of the Toxicology Advisory
Committee meeting. February 23-24. 1977.

2. Minutes of the Toxicology Advisory
Committee meeting. May 12-23. 1977.

3. Minutes of the PsychophnrmaclogIcal
Agents Advisory Committee meeting, June
16, 1977.

4. FDA Toxicology Advisory Committee
report on antlpsychotic drugs.

5. Transcript of Ad Hoe Meeting between
FDA and Industry Representatives to dls-
cuss epidemiological studies Involving the
chronic administration of antipsychotic
drugs, June 26, 1978.

Reprints of the above references
have been placed on file with the
Hearing Clerk (HFA-305), Room 4-65.
5600 Fishers Lane, Rockvlle, Md.
20857, and may be seen between 9 a-m.
and 4 p.m., Monday through Friday.

Interested persons are invited to
submit comments regarding the pro-
posed statement and further com-
ments on the design and initiation of
epidemiological studies. All comments
should-be addressed to Mr. Gerald R.
Hajarlan, Division pf Neuropharmaco-
logical Drugs Products (HFD-120),
(address given above). Comments on
the proposed statement should be sub-
mitted on or before September 18,
1978.

The following drug entities, and
their salts and esters, are examples of
antipsychotic agents which are cov-
ered by this notice, although this Is
not intended to be an exhaustive list-
ing. Acetophenazine, butaperazine,
carphenazine, chlorpromnilne, chlor-
prothixene, mesoridazine, fluphena-
zine, haloperidol, loxapine, molindone,
perphenazine, piperacetazine, proch-
lorperazine, promazine, thlopropazate,
thiothixene, trfuoperazine, triflupro-
mazine, and thioridazine.

This notice applies not only to the
particular antipsychotic drugs subject
to the drug efficacy study but to all
antipsychotic drug products that are
the subject of new drug applications
approved either before or after the
drug amendments of 1962 and also to
any identical, related, or similar drug
product (21 CFR 310.6), whether or
not it is the subject of an approved
new drug application. Any person may
request an opinion of the applicability
of this notice to a specific drug prod-
uct the person manufactures or dis-
tributes by writing to the Division of
Drug Labeling Compliance (address
given above.) The following antpsy-
chotlo drugs were reviewed by the
drug efficacy study and conclusions on
them were published in the following
F DERAL REoisvm notices:

November 28, 1970 (35 FR 18213;
DESI 11020): Acetophenazine maleate;
Fluphenazine hydrochloride; Thiopro-
pazate hydrochloride.

April 3, 1971 (36 FR 6447; DESI
9149): Chlorpromazine hydrochloride;
Perphenazine; Prochlorperazlne edisy-

36697

late; Prochlorp-azine maleate; Pro-
mazine hydrochloride; Thioridazine
hydrochloride; Trifluoperazine hydro-
chloride: Triflupromazine hydrochlo-
ride; Triflupromazine.

July 27, 1972 (37 FR 15038; DESI
11127): Chlorpromazine; Prochlorpera-
zine.

August 8, 1972 (37 FR 15947; DESI
12486): Chlorprothlxene.

This notice Is Issued under the Fed-
eral Food, Drug, and Cosmetic Act
(sees. 502, 505, 52 Stat. 1050-1053; as
amended (21 U.S.C. 352, 355)) and
under the authority delegated to the
Director of the Bureau of Drugs (21
CFR 5.70).

Dated: August 10, 1978.
J.moRmE A. HAI.Pu,

ActingDirector,
Bureau offDrug,&

(FR Dcc. 78-23128 Filed 8-17-78; 8:45 am]

E4110-03]

Docket No. 78N-0276]

NITRITES

Availability of Dietary Nitrite Animal Study

AGENCY: Food and Drug Administra-
tion.

ACTION: Notice.

SUMMARY: This document an-
nounces the availability of a report on
an animal feeding study involving ni-
trite. The study strongly suggests that
nitrite produces cancer of the-lympha-
tic system in test animals.

ADDRESS: Single copies of the study
are available from the office of the
Hearing Clerk (HFA-305), Food and
Drug Administration, Room 4-65, 5600
Fishers Lane, Rockville, Md. 20857.
FOR FURTHER INFORMATION
CONTACT:

John J. McAuliffe, Bureau of Foods
(HFF-334), Food and Drug Adminis-
tration, Department of Health, Edu-
cation, and Welfare, 200 C Street
SW., Washington, D.C. 20204, 202-
472-5690.

SUPPIMENTARY INFORMATION:
The Commrsiloner of Food and Drugs
announces the availability of a study
recently completed for the Food and
Drug Administration by the Massa-
chusetts Institute of Technology.

In the study, 13 percent of the test
animals receiving nitrite contracted
cancer of the lymphatic, system,
whereas about 8 percent of those re-
ceiving no nitrite contracted cancer.
The difference is statistically signifi-
cant and leads to the concern that ni-
trite may increase the risk of human
cancer.
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Dated: August 15, 1978.
SHERWIN GARDNER,

Acting Commissioner of
Food and Drugs.

[FR Doe. 78-23261 Filed 8-16-78; 10:23 am]

[4110-351
Health Care Financing Administration

PHARMACEUTICAL REIMBURSEMENT BOARD

Proposed MAC's and Announcement of Public
Hearing

AGENCY: Health Care Financing Ad-
minstrations (HCFA), HEW.

ACTION: Notice.

SUMMARY. In accordance with 45
CFR 19.5 (as amended at 43FR 35310-
11, August 9, 1978), the Pharmaceuti-
cal Reimbursement Board proposes
maximum allowable cost (MAC), limits
on the drugs specified below and an-
nounces a public hearing with regard
to these proposed M.AC's. -

DATES: Hearing* October 4, 1978 (9
a.m. to 5 p.m.), and October 5, 1978 (9
a.m. to 5 p.m.). End of comment
period: September 18, 1978. End of
period for submission of requests to
appear at the hearing* September 19,
1978.
PLACE OF HEARING: Auditorium,
Hubert H. Humphrey Building, 200 In-
dependence Avenue SW., Washington,
D.C. 20201
FOR FURTHER INFORMATION
CONTACT:

Peter Rodler, Executive Secretary,
Pharmaceutical * Reimbursement
Board, 3076 Switzer Building, 330 C
Street SW., Washington, D.C. 20201.

SUPPLEMENTARY INFORMATION:
The Pharmaceutical Reimbursement
Board has been established within the
Health Care Firiancing Administration
for the purpose of setting a MAC for
multiple-source drugs for which reim-
bursement is provided under medicaid,
medicare, and other programs admin-
istered by the Department. Pursuant
to 45 CFR 819.5 (as amended at 43 FR
35310-11, August 9, 1978), the Phar-
maceutical Reimbursement Board pro-
pose the following MAC limits:
Doxepln HCI, capsules, 10 mg ...................... 1$0.0940
Doxepin HCI, capsules, 25 ng ....................... 1150
Doxepin HCl, capsules, 50 mg . ........... '.1765
Meprobamate, tablets, 200 mg ............. . .0108
Mleprobaiate, tablets. 400 mg .......... .0117
Phenylbutazone, tablets, 100 mg .................. .0750
Phenylbutazone, alka, capsules, 100 mg '.0940

'Per capsule.
'Per tablet.

The Board originally identified
these multiple-source drugs as drugs
for whichsignificant amounts of Fed-
eral funds are expended and for which
there are significantly different prices.
The Food and Drug Administration

NOTICES

has advised the Board that there is no
regulatory action, either pending or
under consideration, that would be a
reason for delaying or witholding the
establishment of MAC's on the drugs
listed above. In making the initial de-
termination'of the lowest unit price at
which each of the drugs is widely and
consistently available from any formu-

,,lator or labeler, the Board made use of
a HCFA-sponsored survey of drugstore
sales by IMS America, offers to sell as
found in the Red Book, several com-
ments from manufacturers, and cer-
tain State MAC limits on these drugs
already in effect In 15 States. The
FDA advice and the economic data
listed above are available for inspec-
tion at the Office of Pharmaceutical
Reimbursement and a limited number
of copies are available upon request.

Interested persons and organizations
are invited to submit in writing com-
ments on the proposed MAC's. All
comments received by September 18,
1978, will be considered and will be
maintained for public inspection at
the office of Pharmaceutical Reim-
bursement.

A public hearing on the proposed
MAC's will be held October 4 and 5,
1978. Persons or organizations wishing
to make presentations must submit to
the Board's executive secretary by
September 19, 1978, at least 20 copies
of the proposed oral presentation in
its entirety, together with all support-
ing studies and materials and the
names and addresses of proposed par-
ticipants. The Board will grant every
request to appear when the presenta-
tion is relevant to the proposed MAC.

Dated: August 16, 1978.

PETER RODLER,
Executive Secretary, Pharmaceu-

tical Reimbursement Board.
[FR Doc. '78-23407 Filed 8-17-78; 9:21 am]

[4110-02]

Office of Education

GRANTS FOR NONCOMMERCIAL
EDUCATIONAL BROADCASTING FACILITIES

Acceptance of Applications for Filing

Notice is hereby given that the fol-
lowing described application for Feder-
al financial assistance in the construc-
tion of noncommercial educational
broadcasting facilities is accepted for
filing under provisions of Title III,
Part IV of the Communications Act of
1934, as amended (47 U.S.C. 390-399)
and in accordance with 45 CFR 153.8.

Any interested person may, pursu-
ant to 45 CFR 153.9, file comments re-
garding this application on or before
August 18, 1978, with the Chief, Edu-
cational Broadcasting Facilities
Branch, Division of Educational Tech-
nology, Bureau of Elementary and

Secondary Education, Office of Educa-
tion, Washington, D.C. 20202.

EDUCATIoNAL RADio

Austin Community Radio, KAZI,
5505 Pendleton Lane, Austin, Texas
78723, File No. 465-R/413BH80004 for
the establishment of a noncommercial
educational radio station on 88.7 MH/
z, Austin, Texas. Proposal determined
acceptable: March 6, 1978. Estimated
total project costs $46,754. Grant re-
quested: $35,056. Application signed
by: John Warfield, President, Board of
Directors.
(Catalog of Federal Domestic Assistanco
Program No. 13.413, Educational Broadcast-
ing Facilities Program)
(47 U.S.C. 390-95; 397-99)

This notice issued in Washington,
D.C.

Dated: August 14, 1978.
ERNEST L. BoyRn,

U.S. Commissioner of Education.
[FR Doe. '78-23154 Filed 8-17-78; 8:45 am]

[4210-01]
DEPARTMENT OF HOUSING AND

URBAN DEVELOPMENT

Office of the Secretary

[Docket No. N-78-8881

PRIVACY ACT OF 1974

Deletion of Systems of Rocords

AGENCY: Department of Housing
and Urban Development.
ACTION: Deletion of systems of rec-
ords.
SUMMARY: Notice is given that 20
Privacy Act systems of records are de-
leted.

EFFECTIVE DATE: August 18, 1978.
ADDRESS: Rules Docket Clerk, Room
5218, Department of Housing and
Urban Development, 451 Seventh
Street SW., Washington, D.C. 20410.
FOR FURTHER INFORMATION
CONTACT:

Mr. Harold Rosenthal, Department-
al Privacy Act Officer, telephone
202-755-5192.

SUPPLEMENTARY INFORMATION:
On October 7, 1977, the Department
published in the FEDERAL REGISTER (42
FR 54756-79) an annual notice of
system of records as required by the
Privacy Act of 1974. All record systems
being deleted were described In the
October 7, 1977 notice, except the ad-
verse and disciplinary action and em-
ployee grievance records system which
was described in a notice published on
June 12, 1978, at 43 FR 25387. This
notice deletes the systems of records
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listed below. The pecific reason for
deletion is shown for each system.

HUD/DEPT-3

System name:
Appraisal Review File.

Reason:

The records contained in the system
are covered by system number HUD/

-DEPT-4, entitled Appraisals/Apprais-
ers Files.

HUD/DEPT-6

System name:
Audits and Financial Reports Files.

Reason:
The records contained in this system

have been determined not to be sub-
ject to the provisions of the Privacy
Act. The system contains records
about business firms.

HUDIDEPT-7

.System name:
Board of Contract Appeals Files.

Reason:
'The records contained in this system

have been determined not to be sub-
"ject to the provisions of the Privacy
Act. This -system contains records
about business firms.

HUD/DEPT-8

System name:
Builder, Contractor and Developer

Evaluations-Workmanship Adjust-
ment Records.

Reason:
The iecords contained in this system

have been determined not to be sub-
ject to the provisions of the Privacy
Act. The system contains records
about business firms.

HUD/DEPT-11

System name:
Contractors-Adverse Actions.

Reason:
The records contained in this system

have been determined not to be sub-
ject to the provisions of the Privacy
Act. This system contains records
about business firms.

HUD/DEPT-12

System name:
Contractors' Brokers" and Manage-

ment Agents, Qualifications and Bid-
ders' List.

Reason:
The records contained in this system

have been determined not to be sub-
ject to the provisions of the Privacy
Act. This system contains records
about business firms.

HUD/DEPT-14

System name:
Credit Processing.

Reason:
Th6 records contained In this system

have been determined not to be sub-
Ject to the provisions of the Privacy
Act. These records are filed chronolo-
gically and duplicate those in system
number HUD/DEPT-46, entitled
Single Family Case Files or are about
business firms,

IUD/DEPT-16

System name:
Equal Opportunity Programs-Con-

struction.

Reason:
The records contained in this system

have been determined not to be sub-
ject to the provisions of the Privacy
Act. This system contains records
about business firms.

HUD/DEPT-19

System name:
Grant and Loan ies.

Reason:
The records contained in this system

have been determined not to be sub-
ject to the provisions of the Privacy
Act. This system contains records
about community development pro-
posals, finding and project details.

JIUD/DEPT-21

System name:
Housing Assistance Applicants.

Reason:
The records contained in this system

pertain to individuals who applied for
Home Rehabilitation Grants and Gov-
ernment agencies that applied for
HUD grants. The records on individ-
uals are covered by system number
HUD/DEPT-29, entitled Mobile
Home, Home Improvement Loans and
Rehabilitation Grants and Loans; rec-
ords pertaining to government agen-
cies are not subject to the provisions
of the Privacy Act.

HUD/DEPT-26

System name:
Loan Management 'iles.

Reason:
The records contained in this system

are covered by system number HUD/
DEPT-32, entitled Mortgages-Delin-
quent/Default.

HUD/DEPT-27

System name:
Local Housing Mortgage Insurance.

Reason:
The records contained in this system

are covered by system number HUD/
DEPT-46, entitled Single-Family Case
File or are about projects.

HUD/DEPT-31

System name:
Mortgages Servicing Files on HUD-

Held Properties.

Reason:
The records contained In this system

are covered by system number HUD/
DEPT-43, entitled Real Estate Files.

HUD/DEPT-38

System name: -

Pre-Construction, Plans, Bids and
Contracts.

Reason:
The records contained in this system

have been determined not to be sub-
ject to the-provisions of the Privacy
Act. This system contains records
about business firms.

HUD/DEPT-40

System name:
Property Inspection

System.
Reports

Reason:
The records contained in this system

are covered by system number HUD/
DEPT-4, entitled Appraisals/Apprais-
ers Files or are about business firms.

HUD/DEPT-45

System name:
Repair and Maintenance Contrac-

tors.

Reason:
The records contained in this system

have been determined not to be sub-
Ject to the provisions of the Privacy
Act. This system contains records
about business firms.

HUD/DEPT-47

System name:
Spanish Speaking Program.
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Reason:
The records contained in this system

were transferred into the U.S. Civil
Service pommission Government-wide
system of records entitled, Recruiting,
Examining and Placement Records-
CSC (CSC/GOVT-5) published on
September 23, 1977 at 42 FR 48741.

HUD/DEPT-48

System name:
Subdivision Files.

Reason:
The records contained in this sytem

have been determined not to be sub-
ject to the provisions of the Privacy
Act. This system contains records
about HUD insured projects and busi-
ness firms.

HUD/DEPT-49

System name:
Wage Complaints and Compliance.

Reason:
The records contained in this system

have been determined not to be sub-
ject to the provisions of the Privacy
Act. This system contains records
about business firms.

HUD/DEPT-57

System name:
Adverse and Disciplinary Action and

Employee Grievance Records.

Reason:
This system is covered by the U.S.

Civil Service Commission Govern-
ment-wide system of records entitled
Appeals, Grievances, and Complaints
Records (CSC/GOVT-1) published on
September 23, 1977 at 42 FR 48737.

AuTHoarry: 5 U.S.C. 552a, 88 Stat. 1896;
Sec. 7(d). Department of HUD Act (42
U.S.C. 3535(d)).

Issued at Washington, D.C., August
7, 1978.

WILLa A. 1iVEDiNA,
Assistant Secretary
forAdministration.

[FR Doe. 78-23182 Filed 8-17-78; 8:45 am]

[4310-84]

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

[NM 34099]

NEW MEXICO

Application

AUGUST 9, 1978.
Notice is hereby given that, pursu-

ant to section 28 of the Mineral Leas-
ing Act of 1920 (30 U.S.C. 185), as

amended by the Act of November 16,
1973 (87 Stat. 576), El Paso Natural
Gas Co. has applied for one 12/4-inch
natural gas pipeline right-of-way
across the following lands:

NEw M xico PnmrcnPAL I mxuni , NEw
MEXIco

T. 19 S., R. 30 E.,
Sec. 13, S SY2;
See. 14, S S ;
Sec. 15, SYS ;
Sec. 17, SSY2;
Sec. 18, lot 4, SE 4SW A and S /zSE .

T. 19 S., R. 31 E.,
Sec. 13, S 2S ;
Sec. 14, SY2S ;
Sec. 15, S /SV2;
Sec. 17, S S ;
Sec. 18, lot 4, SEVSW 4 and S SE 4;
Sec. 24, NYzNE4.

T. 19 S., R. 32 E.,
Sec. 18, lot 4, SE /4SW/4.

This pipeline will convey natural gas
across 10.351 miles of public lands in
Eddy and Lee Counties, N. Mex.

The purpose of this notice is to
inform the public that the Bureau will
be proceeding with considerAtion of
whether the application should be ap-
proved, and if so, under what terms
and conditions.

Interested persons desiring to ex-
press their views should promptly
send their name and address to the
District Manager, Bureau of Land
Management, P.O. Box 1397, Roswell,
N. Mex. 88201.

FRED E. PADILLA,
Chief, Branch of Lands

.and Minerals Operations.
(FR Doc. 78-23142 Filed 8-17-78; 8:45 am]

[4310-84]

(NM 34100]

NEW MEXICO

Application

AUGUST 9,1978.
Notice is hereby given that, pursu-

ant to section 28 of the Mineral Leas-
ing Act of 1920 (30 U.S.C. 185), as
amended by the act of November 16,
1973 (87 Stat. 576), Natural Gas Pipe-
line Co. of America has applied for one
6-inch natural ga pipeline right-of-
way across the following land:

NEw Mmxico PsmciFAL MEnzDim, NmW
Maxxco

T. 19 S., R. 21 E.,
Sec. 1, lot 1;
Sec. 3, SE SE h;
Sec. 9. EV2SE and SW SE4;
Sec. 10, N NE 4, SW4NEY4, S NW and

NW SW4;
Sec. 17, SW NEY4, SE SW , N SEY4

and SWY4SE4.
This pipeline will convey natural gas

across 2.670 miles of public land in
Eddy County, N. Mex.

The purpose of this notice Is to
inform the public that the Bureau, will
be proceeding with consideration of
whether the application should be ap-
proved, and if so, under what terms
and conditions.

Interested persons desiring to ex-
press their views should promptly
send their name and address to the
District Manager, Bureau of Land
Management, P.O. Box 1397, Roswell,
N. Mex. 88201.

FW E. PADILLA,
Chief, Branch of Lands

and Minerals Operations,
[FR Doc. 78-23143 Filed 8-17-78; 8:45 a.m.]

[4310-84]

[NIM 34263]

NEW MEXICO
Order Providing for Oponing of Public Lands
to Mineral Leasing and General Mining Laws

AUGoUST 10, 1978.
1. In an exchange of lands made

under the provisions of section 8 of
the Act of June 28, 1934, as amended;
U.S.C. 315g (1970); the following de-
scribed land has been reconveyed to
the United States:

Nw MlExco PRnmcPAL MIUDXA, NLw
Mnxxco

T. 21 S., R. 1W.,
Sec. 2, lots 1, 2, 3, 4, 5, 6, 7, 8, N/aN'/la and

The area described contains 636.34
acres in Dona Ana County.

2. The subject land Is a part of a
State exchange whereby Bureau of
Land Mangement acquired State lands
within the boundary fences of the
New Mexico State University Ranch,
The land is in a known geothermal re-
source area (KGRA) and considered
highly valuable for geothermal re-
source development.

3. Subject to valid existing rights,
the provisions of existing withdrawals
and requirements of applicable law,
the lands described above shall at 10
a.m., on October 20, 1978, be open to
application and offers under the
mining laws and the mineral leasig
laws and to geothermal leasing. All
valid applications received at or prior
to 10 a.m., on October 20, 1978, shall
be considered as simultaneously filed
at that time. Those received thereaf-
ter shall be considered In order of
filing.

Inquiries concerning the land should
be addressed to the Bureau of Land
Management, P.O. Box 1449, Santa
Fe, N. Mex. 87501.

ARTHUR W. ZIMUMMIAN,
State Director.

[FR Doe. 78-23144 Filed 8-17-78; 8:45 am]
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[4310-84]

[INT FE 78-19]

NEVADA

Availability of Final Supplement to the Final
Environmental Statement for the Sale of Fort
Mohave Lands to the State of Nevada

[4310-84]

WORLAND

Notice is
with the I
Act (Pub.]

In accordance with section 102(2)(c) the Worla
of the National Environmental Policy Board will
Act of 1969, the Bureau of Land Man- ber 28, 197
agement has prepared a Final Supple- the BLM o
ment to the Final Environmental The age
Statement for the Sale of Fort eludes: (1)datton for
Mohave Lands to the State of Nevada. provement

The proposed action contained in tyfor publ
the Final Environmental Statement The me
itself involves the transfer of 9,000 public. Int
acres of public land in Clark County, oral statet
Nev. to the State of Nevada's Division written st
of Colorado River Resources. If ap- considerati
proved by the Secretary of the Interi- make an
or, the transfer could take place over a the Dstric
6-year period. Manageme

The Final Supplement contains up- land, Wyo
dated information on the Fort Mohave 1978.
land sale area developed in response to Summat
comments and concerns expressed by wvill be on

various agencies, groups, and individ- available fI

uals reviewing the Draft Supplement followingreleased in March 1977. Information

in the Final Supplement pertains pri-
marily to: existing habitat and limit-
ing factors associated with the poten- [FR Doe. 7
tial presence of endangered or threat-
ened wildlife and plant species; flood
hazard evaluation; cultural resources [4810-10]
of the land sale area; and social-eco- (
nomic conditions affecting the Mojave
Indian Tribe. NONFUEL MI

A final decision on whether to ap- HATING (
prove the sale will not be made until "MINERAL
at least 30 days after issuance of the AL LANDS'
Final Supplement. Nonfuel Mine

A limited number of copies of the on Fedora
Final Supplement are available at the AGENCY:
Bureau of Land Management's Nevada Review

State Office, Room 3008, Federal Problem .

Building, 300 Booth Street, Reno, Nev. the Interlo
89509, and the Las Vegas District
Office, P.O. Box 5400, 4765 Vegas ACTION:
Drive, Las Vegas, Nev. 89102. Copies informatio
may also be obtained by writing the companies

Director (321), Bureau of Land Man- erais locat

agement, Department of the Interior,

19th and C Streets, Washington, D.C. S"
20240. notice is
-Reading copies of the Final Supple- companies

ment are available at the University of been enga

Nevada libraries in Las Vegas and lnds Ti

Reno, and at various Nevada public 1 in a study

Dated: August 15, 1978.
LARRY E. Mxrsorro,

Deputy Assistant Secretary.
[FR Do.c 78-23181 Filed 8-17-78; 8:45 am]

of U.S. nor
The Non

was called
it is being
House E
System. A

DISTRICT GRAZING ADVISORY
BOARD

Meeting

hereby given, in accordance
'ederal Advisory Committee
:. 92-463), that a meeting of
nd District Grazing Advisory
be held at 9 am., Septem-

8, in the conference room of
ffice in Worland, Wyo.
nda for this meeting In-
discussion and recommen-
1979 fiscal year range ia-
projects; and (2) opportunl-
Ic comment.
eting will be open to the
;erested persons may make
nents to the board, or file
atements for the board's
on. Anyone wishing to
oral statement must notify
:t Manager, Bureau of Land
nt, 1700 Robertson, Wor-
. 82401, by September 22,

y minutes of this meeting
file in the district office and
or public Inspection (during
iness hours) within 30 days

he meeting.
JoHN A. KwxAT owsrr,

District Manager.
8-23194 Filed 8-17-78; 8:45 am]

ffice of the Seaetary

NERAL POLICY REVIEW COORDI-
:OMMITTEE, PROBLEM AREA 4,
RESOURCE POTENTIAL OF FEDER-

orl Exploration and Development
Ii Lands; request for Comments

Nonfuel Mineral Policy
Coordinating Committee,
rea 4, U.S. Department of
r.
Request for comments and
n relating to experiences of
,and individuals in explora-
evelopment of nonfuel min-
ed on Federal lands.
Y: The purpose of this
to seek information from
and individuals who have

ged in nonfuel mineral ex-
md development on Federal

information is to be used
of the minerals potential of
nds, part of a larger review
kfuel minerals policy.
fuel Minerals Policy Review
for by President Carter, and
conducted under the White
tomestic Policy Review
Cabinet-level Policy Coord-

nating Committee, chaired by Secre-
tary of the Interior Cecil D. Andrns, is
responsible for developing appropriate
policy options and recommendations
for the President's consideration.

An interagency group, denominated
Problem Area 4 and led by the US.
Geological Survey, Is looking at the
effect of different types of land-use
decisions on present and future miner-
als resource exploration, development
and production on those lands. Com-
panies and individuals who have en-
gaged in these activities are asked to
furnish comments and suggestions.

DATE: Responses must be received by
September 22, 1978. to allow sufficient
time for compilation and evaluation.
ADDRESS: Responses should be ad-
dressed to: John D. Wells, UZS. Geo-
logical Survey, 913 National Center,
Reston, Va. 22092, 703-860-6568.
These comments will be available for
viewing at this address from 9 am, to
12 noon and I pam. 4 pa., Monday
through Friday, exclusing holidays.

FOR FURTHER INFORMATION
CONTACT:.

Bernice Steinhardt, Nonfuel Mmer-
als Policy Review, Room 6647, De-
partment of the Interior, 18th and C
Streets NW., Washington, D.C.
20240, 202-343-4176.

REQUEST FOR INFORMATION: 1.
With regard to actions on projects, ini-
tiated within the last 3 years, by your
organization on public lands where a
Federal land-use decision has had sig-
nificant effects, describe any.problems
encountered in obtaining the decision.
Include in your discussion, relevant
references to: (a) The law, regulation,
or policy cited as the authority for the
land-use decision, (b) documents and
information you were required to fur-
nish Federal managers, including your
opinion of the requirements: In pre-
paring your comments, consider the
nature of the action or project, and (c)
the time required for the Government
to render its decision In the cited pro-
jects or actions. Was this longer or
shorter or about the same time as you
anticipated?

2. where It took longer than you an-
ticipated for the agency to render a
decision on your proposed actions or
projects, please discuss the reasons for
the delay, e.g.. were you required to
prepare additional documents and in-
formation or did the agency require
additional time to render a decision?

3. For projects where unanticipated
delays in decisionmaking added sub-
stantially to their costs, discuis the es-
timated percent of such increase, and
the effect on dollar amounts and acre-
age of land affected.

4. Realizing the complexity of land-
use decislonmaking (and community
goals), briefly describe how you be-

FEDERAL REGISTER, VOL 43, NO. 161-FRIDAY, AUGUST 18, 1978

36701



NOTICES

lieve the process could be improved so
that better, more timely, decisions
could be made.

For projects where substantial
changes in plans for mineral explora-
tion, development, or production were
brought about by actual or pending
land-use decisions; discuss how such
decisions affected your programs. In-
clude a discussion of the costs and
benefits of the changes, and the effect
on dollar amounts and acreages of
land affected.

6. Do you expect that future nonfuel
mineral exploration and development
actions or projects of your association
or corporate planning body will be in-
fluenced because of a known or antici-
pated land-use decision? Briefly -de-
scribe how the decision will affect
your total program. Include a discus-
sion of the effect on dollar amounts
and acreage of land affected.

7. Do you expect the trends reflected
in the information provided in Item 6
will become, (1) much better, (2)
better, (3) same, (4) worse, (5) much
worse, over the next 3 years; over the
next 10 years?

Dated: August 14, 1978.
JoAN DAVERPORT,

Assistant Secretary-Energy and
Minerals, Department of the
Interior.

[FR Doe. 78-23141 Filed 8-17-78; 8:45 am]

[4310-10]

Office of the Secretary

[iNT DES 78-333

NAVAJO LAND SELECTION

Avallabilty of Draft Environmental Statement

Pursuant to section 102(2)(C) of the
National Environmental Policy Act of
1969, the Department of the Interior
has prepared a Draft Environmental
Statement for the Navajo Land Selec-
tion proposal, under which 250,000
acres of public domain land in Arizona
or New Mexico will be made available
for purchase by the Navajo, Indian
Tribe under Pub. L. 93-531.

The environmental statement exam-
ines the proposed land transfer in
terms of Its effects on the physical,
biological, cultural, economic, and
other aspects of the human environ-
ment.

Copies of the statement are availa-
ble for inspection at the following lo-
cations:
Branch of Environmental Quality Services,
Bureau of Indian Affairs, Interior Building,
Room 4554, Washington. D.C. 20245. Tele-
phone 202-343-8248.
Flagstaff Administrative Office, Bureau of
Indian Affairs, 121 East. Birch, Arizona
Bank Building, Room 307, Flagstaff, Ariz.

86001, Telephone 602-774-5261, Extension
1372.

Single copies of the Draft Environ-
mental Statement may be obtained
from the Flagstaff Administrative
Office, Bureau of Indian Affairs, P.O.
Box 1889, Flagstaff, Ariz. 86002.

Written comments will be accepted
within forty-five (45) days of this
notice, and such comments will be con-
sidered during the preparation of the
final environmental statement. The
comments should be addressed to: Wil-
liam L. Benjamin, Project Officer,
Flagstaff Administrative Office,
Bureau of Indian Affairs, P.O. Box
1889, Flagstaff, Ariz. 86002.

Dated: August 15, 1978.
LA ,RY E. ManoTro,

DeputyAssistant
Secretary of the Interior.

[FRDoc. 78-23178 Filed 8-17-78; 8:45 am]

[4310-10]
NAVAJO LAND SELECTION

Draft Environmental Statement; Public Hearings

Publia hearings on the Navajo Land
Selection Environmental Impact
Statement, each to begin at 7:30 pm.,
will be held September 11, 1978, in the
San Juan Community College audito-
rium in Farmington, N. Mex.; Septem-
ber 12, in the Day School gymnasium,
Oraibi, Ariz.; September 13, at the
Public Schools Cultural Arts Center,
Page, Ariz., and September 15, in the
Maricopa County Supervisors. Room,
205 West Jefferson, Phoenix, Ariz.
These hearings are being held to
enable members of the public to pres-
ent comments concerning the Depart-
ment of Interior's Draft Environmen-
tal Impact Statement on the proposal,
under which 250,000 acres of public
domain land in Arizona or New Mexico
will be made available for purchase by
the Navajo Indian Tribe.

Oral and written comments by inter-
ested parties are invited. The number
of persons desiring to present oral
statements may make it necessary ,to
limit the time allowed for any single
statement. Written comments supple-
mentary to, or in lieu of, oral state-
ments will be accepted at the hearings.
Copies of the Draft Environmental
Impact Statement may be obtained
from the Flagstaff Adminitative
Office, Bureau of Indian Affairs, P.O.
Box 1889, Flagstaff, Ariz. 86002.

Those desiring to make an oral pres-
entation at the hearings should make
that fact known by advising the Flag-
staff Administrative 0.fice in advance
of the hearing or by registering on the
date and at the place of hearing prior
to the scheduled hour. An interpreter
will be present at the Oraibi hearing
to translate comments from the

Navajo language into English and vice
versa.

Date: August 15, 1978.
LARRY E. MEzIEoTTo,

DeputyAssistant
Secretary of the Interior.

EFR Doe. 78-23179 Filed 8-17-78; 8:45 am]

[4410-09]

DEPARTMENT OF JUSTICE

Drug Enforcement Administration

[Docket No. 78-8]

JOSEPH J. GODOROV, D.O.

Revocation of Registration

On April 11, 1978, the Administrator
of the Drug Enforcement Administra-
tion (DEA) directed to Joseph .. Go-
dorov, D.O. (Respondent), of St. Pe-
tersburg, Fla., an Order to Show
Cause as to why the Respondent's
DEA Certificate of Registration,
AG6206064, should not be revolted for
reason that on March 1, 1978, in the
Circuit Court for the Sixth Judicial
Circuit of Florida, in and for Pinellas
County, the Respondent was convicted
of 19 counts of unlawfully delivering
methaqualone and amphetamine,
Schedule II controlled substances,
felony violations of Chapter 893.13,
Florida Statutes. The Order to Show
Cause was Issued to section 824(a)(2),
Title 21, United States Code.

On May 12, 1978, the Respondent re-
quested a hearing on the Issues raised
by the Order to Show Cause and this
matter was placed on the docket of
the Honorable Francis L. Young, Ad-
ministrative Law Judge. In his re-
sponse to the Order to Show Cause,
the Respondent raised a preliminary
objection to these proceedings. This
objection was founded on the Respon-
dent's contention that since he was ac-
tively prosecuting an appeal of the
trial court's verdict and sentence, his
conviction was not final and he had
not been "convicted," therefore,
within the intent and meaning of 21
U.S.C. 824(a)(2).

On May 31, 1978, Judge Young con-
ducted a prehearing conference by
telephone with counsel for the Gov-
ernment and for the Respondent par-
ticipating. Judge Young subsequently
ordered that counsel file legal memo-
randa with respect to the conviction
issue. After receiving and considering
theze memoranda, the Administrative
Law Judge issued a Memorandum
Opinion in which he concluded that
"the Issue whether Respondent has
been convicted within the purview of
21 U.S.C. 824(a)(2) must be answered
in the affirmative."

Further prehearing conferences
were held by telephone on July 20 and
21, 1978. A tentative hearing date was
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set. However, prior to
date, counsel for the Go'
the Respondent entered:
tion designed to preclude
for an evidentiary hea
narrow the issues to be d
Administrator in this
effect, the parties have
to the Florida criminal tr
and the subsequent app
spondent conceded that
issue of his conviction, or
is ultimately resolved agx
Administrator's action
Respondent's registratio
constitute abuse of admi
cretion. Thus, any judic

.this proceeding and th
therein will be limited
issue of whether or not
dent had been "convicte
purview and meaning
824(a)(2).

On July 31, 1978, the A
Law Judge certified the
proceeding to the Adml
suant to the provisions
§ 1316.65. This record i
alia, the Order to Sho
Respondents request fo
the respective legal mex
Judgement and Sentence
ida court in State of Flor

. Godorov, the Admin
Judge's Memorandum
the Joint Stipulation an
Termination of Proceed
thorough review of this
pursuant to the provisior
§ 1316.66, the Administ
publishes his final order I
based on the findings of
cluslons of law set forth b

The Administrator ft
March 1, 1978, in the Cr
the Sixth Judicial Circu
in and for Pinellas Con

* spondent, following a ju
adjuged guilty of violati
ida Comprehensive Drul
vention and Control Act
and was sentenced to a te
onment of 3 years, less
spent in the St. Petersbur

The Administrator f
that the aforementioned
felony offenses relating V
controlled substances, toamine and methaqualone.

Section 304 of the Ca
stances Act (Title 21,
Code, section 824) provi
nent part, that:

§824. Denial, revocation, or
registration-Grounds.

(a) A registration pursuant
of this title to manufacture
dispense a controlled substa
pended or revoked by the At
upon a finding that the regist

NOTICES

such hearing (2) has been convicted'of a felony under
vernment and this subchapter or subchapter Ir of this
into a stipula- chapter or any other law of the United
the necessity States, or of any State, relating to any sub-
rng and to stance defined in this subchapter as a con-Lrig ndto trolled substance; • •

ecided by the
matter. In The Respondent contends that since

stipulated as his conviction on 19 counts of an Infor-
rial, its result, mation In a Florida Circuit Court Is
)eal. The Re- presently on appeal to the Florida Dis-

if the legal trict Court of Appeals, it is not a final
lack thereof, conviction and cannot, therefore, serve

alnst him, the as a basis for revocation of his DEA
revoking the registration pursuant to the above-
n would not quoted statutory provision.
nistrative dis- As the Government counsel pointed

al review of out in its memorandum of law filed In
e final order this matter, we must look not to the
to the single Intricacies of Florida law, but to Fed-
the Respon- eral law and the Intent of Congress In

d" within the the enactment of the Federal Con-
of 21 U.S.C. trolled Substances Act. Specifically,

we must determine whether Congress
dministrative intended that a "conviction" In order
record of this to form the basis for administrative
aistrator pur- action under §824 must be a "final

of 21 CPR conviction as the Respondent con-
ncludes, inter tends.
w Cause, the "Conviction" is not defined In the
r ausering, Controlled Substances Act. Thus, their a hearing, Administrator, charged with enforce-
moranda, the ment and administration of the Act,

of the For- and ultimately the courts, must deter-
'dav. Tseh mine what Congress intended. Inrative Law doing so, the Administrator must be
Opinion and bound by the axiom that words in a
d Motion for statute are to be given their ordinary
lag. After a meaning in the absence of persuasive

record, and reasons to the contrary. Burna v.
ns of 21 (FR AlcaZa, 420 U.S. 575, 580-581, 95 S.CL
rator hereby 1180, 1184 (1975); Banks v. Chicago
in this matter Grain Trimmers, 390 U.S. 459, 465, 88
fict and con- S.Ct. 1140, 1144 (1968). As a general
elow. rule, words In a statute are to be given
ads that on their usual and commonly understood
suit Court for meaning, unless It Is plain from the
It of Florida, statute that a different meaning Is In-
nty, the Re- tended. A "conviction" is "the result of
Lry trial, was a crimnal trial which ends In a Judg-
n of the Flor- ment or sentence that the prisoner is
g Abuse Pre- guilty as charged." Black's Law Dictlo-

(19 counts), nary, fourth edition.
am of impris- The Judgement and Sentence of the
time already Circuit Court for Pinellas County,
g City Jail. Fla., upon which this proceeding is
urther finds based, shows on Its face that the Re-
19 counts are spondent was adjudged guilty as
o Schedule II charged. He has been convicted In the
wit: amphet- plain sense of the word.

In several other sections of the Con-
ntrolled Sub- trolled Substances Act, 21 U.S.C.
Jnited States 841(b), 842, 844(a), 845(b) and 848(a),
des, in perti- Congress expressly provided for ac-

tions to be taken after
"convictions .. have become final."

su.vion of As Judge Young concluded in his
t to section 823 Memorandum Opinion, where Con-
, distribute, or gress meant "final," it said "final."
ice may be sus- Judge Young's conclusion is supported
torney General by the unreported Memorandum
trant- Opinion and Order of the U.S. District

Court for the District of Vermont in
• * Civil Action No. 75-273, John H. Perry-

36763

Hooker, M.D. v. Four Unnamed Known
Agents of the Drug Enbforcement Ad-
ministration, et aL, a case in which
the plaintiff's sentence, resulting from
his conviction in the US. District
Court for the District of Massachu-
setts, had been stayed pending appeal.
In Perry-Hooker the Court concluded
that the plaintiff had been "convict-
ed" for the purposes of § 824(a)(2) at
the time a guilty verdict was returned
and that the suspension of his regis-
tration was proper.

Therefore, the Administrator con-
cludes that the Respondent has been
convicted of feloniy offenses relating to
controlled substances within the
meaning and intent of 21 US.C.
824(a)(2). There is a lawful basis for
the revocation of the Respodent's
DEA registration as proposed in the
Order to Show Cause. The registration
should be revoked.

Accordingly, pursuant to the author-
ity vested in the Attorney General by
21 U.S.C. 824, and redelegated to the
Administrator of the Drug Enforce-
ment Administration, the Administra-
tor hereby orders that DEA Certifi-
cate of Registration AG6206064, previ-
ously issued to Joseph J. Godorov,
D.O., be, and it hereby is, revoked, ef-
fective on September 18, 1978.

Dated: August 14, 1978.
PEm B. Bmisn cxn,

Administrator,
Drug Enforcement Administration.
[FR Dec. 78-23204 Filed 8-17-78; 8:45 am]

[4510-30]
DEPARTMENT OF LABOR

Employment and Trlning Administration

EMPLOYMENT TRANSFER AND BUSNESS COM-
PETMITON DETERM]NATIONS UNDER THE_
RU AL DEVELOPMENT ACT

Applications

The organizations listed in the at-
tachment have applied to the Secre-
tary of Agriculture for financial assist-
ance in the form of grants, loans, or
loan guarantees In order to establish
or Improve facilities at the locations
listed for the purposes given in the at-
tached list. The financial assistance
would be authorized by the Consoli-
dated Farm and Rural Development
Act, as amended, 7 U.S.C. 1924(b),
1932, or 1942(b).

The Act requires the Secretary of
Labor to determine whether such Fed-
eral assistance is calculafed to or is
likely to result in the transfer from
one area to another of any employ-
ment or business activity provided by -
operations of the applicant. It is per-
missible to assist the establishment of
a new branch, affiliate or subsidiary,
only if this will not result in Increased
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unemployment in the place of present
operations and there is no reason tb
believe the new facility is being estab-
lished with the intention of closing
down an operating facility.

The Act also prohibits such assist-
ance if the Secretary of Labor deter-
mines that it is calculated to or is
likely to result In an increase in the
production of goods, materials, or com-
modities, or the availability of services
or facilities in the area, when there is
not sufficient demand for such goods,
materials, commodities, services, or fa-
cilities to employ the efficient capacity
of existing competitive commercial or
industrial enterprises, unless such fi-
nancial or other assistance will not
have an adverse effect upon existing
competitive enterprises in the area.

The Secretary of Labor's review and
certification procedures are set forth
act 29 CFR Part 75. In determining
whether the applications should be ap-
proved or denied, the Secretary will
take into consideration the following
factors:

1. The overall employment and un-
employment situation in the local area
in which the proposed facility will be
located.

2. Employment trends in the same
industry in the local area.

3. The potential effect of the new fa-
cility upon the local labor market,
with particular emphasis upon its po-
tential impact upon competitive enter-
prises in the same area.

4. The competitive effect upon otlier
facilities in the same industry located
in other areas (where such competi-
tion is a factor).

5. In the case of applications involv-
ing the establishment of branch plants
or facilities, the potential effect of
such new facilities on other existing
plants or facilities operated by the ap-
plicant.

All persons wishing to bring to the
attention of the Secretary of labor any
information pertinent to the determi-
nations which must be made regarding
these applications are invited to
submit such information in writing
within two weeks of publication of this
notice to:
Deputy Assistant Secretary for employment

and Training, 601 D Street NW., Washing-
ton. D.C. 20213.

Signed at Washington, D.C., this
14th day of August 1978.

ERrEST G. GREEN,
Assistant Secretary for

Employment and Training.

AppZications Received During the Week
EndingAugust 1!, 1978

Name of applicant Principal product or activity
and location of

enterprise
0

Franconla Paper Co, Manufacture of . re
Lincoln. N.H. bond paper.

Columbus Landing Yacht club, marina, ar
Development Co, service hotel.
St. Croix, Virgin
Islands.

Famly Recreational Membership sparta an
Clubs of America. reatlon clubs.
Inc.. Clarence, N.Y..

rMasters Health Care Intermediate and s
Center. Inc., care nursing services.
Algood. Tenn..

Cane River Feed Manufacture of liv
mill. Inc., feed.
Natehiteches, La-

Red Cross Drugs, Retail drug sales.
Inc- Columbia, La-

Ancestor Square Retail shopping plaza.
Development St.
George. Utah.

Harris Ranch. Service statlon-restaurs
Coallngs. Calif..

E. KM Fernandez Theme amusement an
Shows, Inc.. Bm., reational park.
Oahu, Hawail. ,

Star Fleet. Inc.. Work boat rentals.
Morgan City, La.

cycled

td full

d ee-

killed

estock

ant.

d rec-

FR Doe 78-23015 Filed 8-17-78; 8:45 am]

[4510-28]

Office of ihe Secretary

ETA-W-3547]

ACE KNITTING MILLS, LONG ISLAND CITY, N.Y.

Negative Determination Regarding Eligibility
To Apply for Worker Adjustment Assistance

In accordance with section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-3547: Investigation regarding
certification of eligibility to apply for
worker adjustment assistance as pre-
scribed in section 222 of the act.

The investigation was initiated on
April 27, 1978, in response to a worker
petition received on April 27, 1978, in
response to a worker petition received
on April 17, 1978, which was filed on
behalf of all.workers producing knit-
ted fabrics at Ace Knitting Mills in
Long Island City, N.Y.

The notice of investigation was pub-
lished in the FEDERAL REGISTER on
May 16, 1978 (43 FR 21069).-To public
hearing was requested and none was
held.

The information upon which the de-
termination was made was obtained
principally from officials of Ace Knit-
ting Mlls, the U.S. Department of
Commerce, the U.S. International
Trade Commission, industry analysts
and Department files.

In order to make an affirmative de-
termination and issue a certification of
eligiblity to apply for adjustment as-

FEDERAL REGISTER, VOL 43, NO. 161-FRIDAY, AUGUST

sistance, each of the group eligibility
requirements of section 222 of the
Trade Act of 1974 must be met. With-0out regard to whether any of the
other criteria have been met, the fol-
lowing criterion has not been met.
that increases of Import- of artcle3 li:e or
directly competitive with article:; produced
by the firm or appropriate subdivision havo
contributed Importantly to the separatlons,
or threat thereof, and to the absolute de-
cline in sales or production.

The company closed in October
1977. Imports of circular knit fabric
declined 40.8 percent from 3,790,000
pounds In 1976 to 2,244,000 pounds in
1977. The ratio of imports fell from
0.28 percent In 1976 to 0.17 percent in
1977.

Coi cLusIOr

After careful review, I determine
that all workers of Ace Knitting Mills
in Long Island City, New York are
denied eligibility to apply for adjust-
ment assistance under Title IX, Chap-
ter 2 of the Trade Act of 1974.

Signed at Vashington, D.C., this 0th
day of August 1978.

HARRY J. Gn Wr=,
Acting Director, Office of

Foreign Economic Research.
EFR Doe. 78-22866 Filed 8-17-78; 8:46 am]

[4510-28]

[TA-W-30641

FAIRFIELD WORKS, U.S. STEEL CORP.,
BIRMINGHAM, ALA.

Negative Dolonlnation RegardIng Eligibility
To Apply for Worker Adjustmont Assistance

In accordance with seftton 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-3064 investigation regarding
certification of eligibility to apply for
worker adjustment assistance as pre-
scribed in section 222 of the Act,

The investigation was Initiated on
February 6, 1978, in response to a
worker petition received on January
16, 1978, which was filed by the United
Steelworkers of America on behalf of
all workers producing railroad prod-
ucts at the Fairfield Works of the
United States Steel Corp.

Workers engaged in employment re-
lated to the production of plates,
structurals, wire and wire products at
the Fairfield Works were previously
certified eligible to apply for trade ad-
justment assistance on June 9, 1077
(see TA-W's-1429, 1451, 1452).

Workers engaged in employment re-
lated to the production of cold rolled
sheet, coated sheet, painted sheet, tin
mill products and hot rolled sheet
products at the Fairfield Works were
previously certified eligible to apply

18, 1978
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for trade adjustment assistance on
January 31, 1978 (see TA-W's-2364,
2365, and 2366).
1 The notice of investigation was pub-
lished in the FEDERAL REGIsTER on
February 17, 1978 (43 FR 7064). No
public hearing was requested and none
was held.

The information upon which the le-
termination was made .was obtained
principally from officials of theU.S.
Steel Corp., its customers, the U.S. De-
partment of Commerce, the U.S. Inter-
national Trade Commission, industry
analysts and Department files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance, each of the group eligibility
requirements of section 222 of the
Trade Act of 1974 must be met.

The investigation has revealed that
without regard to whether any of the
other criteria have been met, the fol-
lowing criterion has not been met with
respect to railroad products:

that increases of imports of articles like or
directly competitive with articles produced
by the firm or appropriate subdivision have
contributed importantly to the separation.
or threats thereof, and to the absolute de-
cline in sales or production.

The Department conducted a survey
of some of the Fairfield Works' cus-
tomers that purchased railroad prod-
ucts (rails, tie plates and spikes), in
1976 and 1977. None of these custom-
ers purchased imports of these prod-
ucts. Among the responding customers
that purchased axles, none of the cus-
tomers purchased imports in 1976 and
only one customer purchased imports
in 1977. The customer that purchased
imports increased purchases of axles
from the Fairfield Works in 1977.

Coa cLsON

After careful review I determine
that all workers -engaged in employ-
ment related to the production of rail-
road products at -the Fairfield Works
in Birmingham, Ala. of U.S. Steel
Corp. are denied eligibility to apply
for adjustment assistance under Title
IL Chapter 2 of the Trade Act of 1974.

Signed at Washington, D.C. this 9th
day of August 1978.

JAMEs F. TAYLOR,
Director, Office of Management

Administration, and Planning.
MR Doc. 78-22879 ied 8-17-78; 8:45 am]

[4510-28]

LTA-W-35881

FASHION CLOTHING, INCORPORATED,
PATERSON, NJ.

Negative Determination Regarding EllgibilIly
To Apply for Worker Adjustment Assistance

In accordance with section 223 of
the Trade Act of 1974, the Depart-
ment of Labor herein presents the re-
sults of TA-W-3588: Investigation re-
garding certification of eligibility to
apply for worker adjustment assist-
ance as prescribed in section 222 of the
act.

The investigation was Initiated in
May 8, 1978, in response to a worker
petition received on April 28, 1978,
filed on behalf of workers and former
workers producing ladles' coats.

The notice of Investigation was pub-
lished in -the Frmmns REGasTER on
May 26, 1978 (43 FR 22793). No public
hearing was requested and none was
held.

The information upon which the de-
termination was made was obtained
principally from officials of Fashion
Clothing, Inc. and Department files.

In order to make an affirmative de-
termination and Issue a certification of
eligibility to apply for adjustment as-
sistance, each of the group eligibility
requirements of section 222 of the Act
must be met. Without regard to
whether any of the other criteria have
been met, the following criterion has
not been met:

that sales or production, or both, of such
firm or subdivision have decreazed absolute-
ly.

Sales increased in value in 1977 com-
pared to 1976 and also Increased in the
first five months of 1978 compared to
the same period in 1977. Fashion
.Clothing produces on order, therefore,
sales and production are equal.

CONCLUSION

After careful review, I determine
that all workers of Fashion Clothing,
Incorporated, Paterson, New Jersey
are denied eligibility to apply for ad-'
justment assistance under title II,
chapter 2 of the Trade Act of 1974.

Signed at Washington, D.C. this 9th
day of August 1978.

JAMES F. TAYLOR,
Director, Office of Management,

Administration, and Planning.
[FR Doc. 78-22880 Filed 8-17-78:8:45 am]

[4510-28]

ETA-W-29001

FAY SPORTSWEAR CO., BURLINGTON, N.L

Negative Determlnation Regarding Eligibility
To Apply for Worker Adjustment Assistance

In accordance with section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-2900: Investigation regarding
certification of eligibility to apply for
worker adjustment assistance as pre-
scribed in section 222 of the Act.

The investigation was initiated on
January 11, 1978, in response to a
worker petition received on December
27, 1977, which was filed by the Inter-
national Ladles' Garment Workers'
Union on behalf of workers and
former workers producing children's
dresses and women's sportswear at
Fay Sportswear Co., Burlington, N.J.-

The notice of investigation was pub-
lished In the FEDERAL REcrIsm on Jan-
uary 27, 1978 (43 FR 3776). No public
hearing was requested and none was
held.

The information upon which the de-
termination was made was obtained
principally from officials of. ay
Sportswear Co., Its customers, the U.S.
Department of Commerce, the US. In-
ternational Trade Commission, the
National Cotton Council, industry an-
alysts, and Department files.

In order to make an affirmative de-
termination and Issue a certification.of
eligibility to apply for adjustment as-
sistance, each of the group eligibility
requirements of section 222 of the Act
must be met. Without regard to
whether any of the other criteria have
been met, the following criterion has
not been met:
that Increaes of imports of articles like or
directly competitive with articles produced
by the firm or subdivision have contributed
Importantly to the separations or threat
thereof, and to the absolute decline In sales
or production.

Evidence developed during the
course of the investigation revealed
that Fay Sportswear produced chil-
dren's dresses and women's sportswear
under contract to apparel manufactur-
ers.

A departmental survey of manufac-
turers for whom the subject firm
worked in the 1975-77 period revealed
that none of the manufacturers im-
ported any children's dresses or
women's sportswear and none used
foreign contractors. All of the manu-
facturers reported increased sales in
quantity in 1977 compared to 1976,
and either increasing or constant
dollar sales in the same period.

Furthermore, the total value of con-
tract work-performed by Fay Sports-
wear increased from 1976 to 1977 and
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in the first 2 months of 1978 compared
to the first 2 months of 1977.

CONCLUSION

After careful review I determine
that all workers of Fay Sportwear Co.,
Burlington, N.J., are denied eligibility
to apply for adjustment assistance
under Title II, Chapter 2 of the Trade
Act of 1974.

Signed at Washington, D.C., this 9th
day of August 1978.

*HARY J. GIIN,
Acting Director, Office of

Foreign Economic Research.
(FR Doc. 78-22881 Filed 8-17-78; 8:45 am]

[4510-28]

[TA-W-3508]

FLORSHEIM SHOE CO., OLNEY, ILL.

Certification Regarding Ellgibiliiy To Apply for
Worker Adjustment Assistance

In accordance with section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-3508: Investigation regarding
certification of eligibility to apply for
worker adjustment assistance as pre-
scribed in section 222 of the Act.

The investigation was initiated on
April 13, 1978, in response to a worker
petition received on April 3, 1978,
which was filed by the United Shoe
Workers of America on behalf of
workers-and former workers producing
men's shoes and boots at the Olney,
Ill., plant of the Florsheim Shoe Co.

The notice of investigation was pub-
lished in the FEDERAL REGISTEa on
April 25, 1978 (43 FR 17552). No public
hearing was requested and none was
held.

The inf6rmation upon which the de-
termination was made was obtained
.principally from officials of the Flor-
sheim Shoe Co., the Department of
Commerce, the U.S. International
Trade Commission, industry analysts,
and Department files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance, each of the group eligibility
requirements of section 222 of the Act
must be met. It is concluded that all of
the requirements have been met.

Imports of men's dress and casual
footwear declined in absolute terms
from 1973 to 1974, increased from 1974
to 1975, and increased from 1975 to
1976. Imports declined 3.7 percent
from 1976 to 1977. The ratios of im-
ports to domestic production and con-
sumption increased from 70.4 percent
and 41.3 percent, respectively, in 1976
to 71.7 percent and 41.8 percent, re-
spectively, in 1977.

Production of men's shoes at the
Olney plant declined, in quantity,

from 1976 to 1977, and declined in the
first quarter of 1978 compared to the
same quarter of 1977. All production
ceased in April 1978 when the plant
was permanently shut down.

Average employment of production
workers at the plant declined from
1976 to 1977, and declined in the first
quarter of 1978 compared to the same
quarter of 1977. All Workers were per-
manently released from employment
in April 1978 when the plant shut
down.

The decline in production and em-
ployment at Florsheim's Olney plant
can be linked to the import influence
in the shoe industry generally, in ac-
cordance with the findings of the In-
ternational Trade Commission. After
careful consideration of all the alleged
factors causing injury, the Commis-
sion concluded that certain footwear
articles,, including men's nonrubber
shoes, were being Imported into the
United States in such increased quan-
tities as to be the most substantial
cause of injury to domestic producers.
In the case of men's dress and casual
footwear, the ratio of imports to do-
mestic production has been greater
than 50 percent in each of the past 5
years, reaching a peak level of 71.7
percent in 1977.

CONCLUSION

After careful review of the facts ob-
tained in the investigation, I conclude
that increases of imports like or direct-
ly competitive with men's shoes and
boots produced at the Olney, Ill., plant
of the Florsheim Shoe Co., contribut-
ed importantly to the total or partial
separation of workers at the plant. In
accordance with the provisions of the
Act, I make the following certification:

.All workers of the Olney, Ill., plant of the
Florsheim Shoe Co., who became totally or
partially separated from employment on or
after March 23, 1977, are eligible to apply
for adjustment assistance under Title II,
Chapter 2 of the Trade Act of 1974.

Signed at Washington, D.C., this 7th
day of August 1978.

HARRY J. Gi.xmAN,
Acting Director, Office-of

Foreign Economic Research.
[FR Dec. 78-22882 Filed 8-17-78; 8:45 am]

[4510-28]

[TA-W-3637]

GAYLOR FASHIONS, INC., PASSAIC, N.J.

Negative Determination Regarding Eligibility
To Apply for Worker Adjustment Assistance

In accordance with section 223 of
the Trade Act of 1974, the Depart-
ment of Labor herein presents the re-
sults of TA-W-3637: investigation re-
garding certification of eligibility to
apply for worker adjustment assist-

ance as prescribed in section 222 of the
Act.

The investigation was Initiated oxl
May 8, 1978, in response to EL worker
petition received on April 28, 1978,
filed on behalf of workers and former
workers producing ladles' blazers and
jackets.

The Notice of Investigation was pub-
lished in the FmDERAL REGISTER Ol
May 26, 1978 (43 FR 22793). No public
hearing was requested and none was
held.

The information upon which the de-
termination was made was obtained
principally from officials of Gaylor
Fashions, Inc. and Department files.

In order to make an affirmatice de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance, each of the group eligibility
requirements of section 222 of the Act
must be met. Without regard to
whether any of the other criteria have
been met, the following criterion has
not been met:
that a significant number or proportion of
the workers in such workers' firm or an ap-
proprlate subdivision of the firm have
become totally or partially separated, or are
threatened to become totally or partially
separated.

Employment increased in 1977 com-
pared to 1976 and also increased in the
first quarter of 1978 compared to the
first quarter of 1977.

CONCLUSION

After careful review, I determine
that all workers of Gaylor Fashions,
Inc., Passaic, N.J., are denied eligibil-
ity to apply for adjustment assistance
under title II, Chapter 2 of the Trade
Act of 1974.

Signed at Washington, D.C., this 9th
day of August 1978..

JAIEs F. TAYLOR,
Director, Office of Management,

Administration, and Planning,
(FR Doc. 78-22883 Filed 8-17-78; 8:45 am]

[4510-28]

ETA-W-3709]

HARRISON WESTERN CORP., CASA GRANDE,
ARIZ.

Nlegative Determination Regarding ElIgibility
To Apply for Worker Adjustment Asgistanco

In accordance with section 223 of
the trade Act of 1974, the Department
of Labor herein presents the results of
TA-W-3709: Investigation regarding
certification of eligibility to apply for
worker adjustment assistance as pre-
scribed in section 222 of the act.

The investigation was Initiated on
May 15, 1978, in response to a worker
petition received on May 2, 1978,
which was filed on behalf of workerG
and former workers of Harrison West-
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ernCorp., Casa Grande, Ariz., engagi
in shafting, drifting, and developih
m nines.

The notice of investigation was pu
]ished in the FEDERAL REGISTER c
June 27, 1978 (43 FR 27923). No pub]
hearing was requested and none w;
held.

The information upon which the d
termination was -made was obtaini
principally from officials of Harrisc
Western Corp. and Department files.

In order to make an affirmative d
termination and issue a certification
eligibility to apply for adjustment a
sistance, each of the group eligibilil
requirements of section 222 of the a
must be met. The Department has d
termined that services are not "an
cles" within the meaning of sectlt
222 of the act and that independei
firms for which the subject firm pr
vides services cannot be considered
be the "workers' firm."

Harrison Western Corp. was incorp
rated in 1976 in Florida and Is affi
ated through common stockholde
with Patrick Harrison & Co., Ltd.,
Canadian company engaged in co
struction and other business venture
Harrison -Western is a contractor e
gaged in mine development work f
mineral companies. Harrison Westei
operates facilities - at 16 sites in
States.

The -petitioning group of workers
engaged in the coistruction of mh
facilities and shaft sinking for a maji
copper company in Casa Grande, Ar
The buildings and some of the equi
ment at the Casa Grande facility a
owned by Harrison Western. Some
the equipment is owned by the copp
company.

The workers at Harrison Westerr
Casa Grande facility are engaged
mine construction and do not produ
an article within the meaning of se
tion 222(3) of the Trade Act.
. Harrison Western Corp. and its cu
tomers have no controlling interest
each other.

All workers who perform mine co
struction work at Harrison Westei
are employed by that firm. All perso
nel action and payroll transactions a
controlled by Harrison Western. A
employment benefits are provided ax
maintained by Harrison and Wester
Thus, Harrison Western Corp. must I
considered the "workers' firm."

CONCLUSION

After careful review, I determi
that all workers at Harrison Westei
Corp., Casa Grande, Ariz., are deniq
eligibility to apply for adjustment a
sistance under title IL Chapter 2
the Trade Act of 1974.

ed Signed at.Washington, D.C., this 9th
ig day of August 1978.

JAMEs F. TAYLOR,
b- Director, Office of Management
)n Administration, andPlanning.
li EM Doc. 78-2288h Filed 8-17-78; 8:45 am]
Eas

e- [4510-28]
!d

on LTA-W-33641

HICKEY-1REEIAA CO., INC., ROCHESTER, N.Y..s-
of Negative Determination Regarding EIghIlty
S- To Apply for Worker Adlustment Assistance
ty In accordance with section 223 of
ct the Trade Act of 1974, the Depart-
e- ment of Labor herein presents the re-
ti- suits of TA-W-3364: Investigation re-
n garding certification of eligibility to
at apply for worker adjustment assist-
0. ance as prescribed in section 222 of the
to act.

The investigation was initiated on
0- March 20, 1978, in response to a
,- worker petition received on Febrpary
rs 21, 1978, which was filed by the Arnal-

gamated Clothing & Textile Workers
Union on behalf of workers producingn- men's tailored clothing at Hickey-

. Freeman Co., Inc., Rochester, N.Y.
a- During the course of the investigation
or, it was revealed that Hickey-Freeman
m operates.two plants In Rochester, one
Li in Buffalo, N.Y., and a sales office in

New York City.
is The notice of Investigation was pub-
ie lished in the FnomERAL REGISrER on
or April 7, 1978 (43 FR 14776). No public
[7 hearing was requested and none was
p. held.
re The information upon which the de-
of termination was made was obtained
of -principally from officials of Hickey-
er Freeman Co, Its customers, the U.

International Trade CommisIon, the
L's U.S. Department of Commerce. indus-in" try analysts, and Department files.
De In order to make an affirmative de-
c- termination and issue a certification of

eligibility to apply for adjustment as-
Ls- sistance, each of the group eligibility
in requirements of section 222 of the

Trade Act of 1974 must be met. With-
n- out regard, to whether any of the
rn other criteria have been met, the fol-
a- lowing criterion has not been met:
re that Increases of Imports of articles like or
Jll directly competitive with articles produced
id by the firm or subdivision have contributed

Importantly to- the separaUtons, or threat
n. thereof and to the absolute decline In sales
be or production.

Imports of men's and boys' tailored
dress coats and sportcoats Increased
from 5,465 thousand units in 1975 to

ie 6,965 thousand units in 1976 and de-
rn creased to 6,269 thousand units in
d 1977.

s- Imports of men's and boys' tailored
of suits increased absolutely from 3,106

thousand units in 1975 to 4,091 thou-

sand units in 1977. Imports also in-
creased relative to domestic produc-
tion from 18.3 percent in 1975 to 20.0
percent in 1976.

None of the customers of Hickey-
Freeman who were surveyed reduced
purchases from Hickey Freeman while
increasing purchases from foreign
sources.

CONCLUSION

After careful review, I determine
that workers of Hickey-reeman Co,
Inc., Rochester, N.Y4 Buffalo, N.Y.
and New York, N.Y., are denied eligi-
billty to apply for adjustment assist-
ance under title IL chapter 2 of the
Trade Act of 1974.

Signed at Washington, D.C, this 'Ith
day of August 1978.

HARRY J. GIMAN,
Acting Director, Office of
Foreign Economic Research.

[FIR E.- '1822885 Pied 8-17-78;.8:45 am]

[4510-28]

[TA-W-34943

HASPEL, INC., TYLERTOWN, MISS.

Certirwaion Regarding Eligibility To Apply for
Worker Adjustment Assistaca

In accordance with section 223 of'
the Trade Act of 1974, the Depart-
ment of Labor herein presents the re-
sults of TA-W-3494: Investigation re-
garding certification of eligibility to
apply for worker adjustment assist-
ance as prescribed in section 222 of the
act.

The investigation was initiated on
April 11, 1978, in response to a worker'
petition received on March 31, 1978,
which was filed by the Amalgamated
Clothing & Textile Workers Union on
behalf of all workers producing men's
suits and sportcoats at Haspel, Inc.,
Tylertown, Mis

The notice of investigation was pub-
lished in the FDA RES= on
May 2. 1978 (43 Fl' 18790). No public
hearing was requested and none was
held.

The information upon which the de-
termination was made was obtained
principally from officials of HEaspel,
Inc., its customers, the U.S. Depart-
ment of Commerce, the US. Interna-
tional Trade CommLson, industry an-
alysts, and Department files.

In order to make an affirmative de-
termination and Issue a certification of
eligibility to apply for adjustment as-
sistance, each of the group eligibility
requirements of section 222 of the
Trade Act of 1974 must be met. It is
concluded that all of the requirements
have been met.

Imports of men's and boys' tailored
dress coats and spoitcoats declined
slightly in -1977 compared to 19-76,
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however the level of imports in 1977
was still greater than import levels in
the years 1973 through 1975. Imports

'of men's and boys' tailored suits in-
creased each year from 1973 through
1977.

A survey of a sample of customers
who purchase suits and sportcoats
from Haspel indicated that some cus-
tomers have been reducing purchases
'from Haspel while increasing pur-
chases of imported suits and sport-
coats.

The Tylertown plant was previously
certified eligible for adjustment assist-
ance on April 2, 1976, expiring April 2,
1978.

CONCLUSION

After careful review of the facts ob-
tained in the investigation, I conclude
that increases of imports of articles
like or directly competitive with men's
suits and sportcoats produced by
Haspel, Inc., Tylertown, Miss., contrib-
uted importantly to the total or par-
tial separations of the workers of that
plant. In accordance with the provi-
sions of the act, I make the following
certification:

All workers at Haspel, Inc., Tylertown,
Miss., who became totally or partially sepa-
rated from employment on or after April 2,
1978, are eligible to apply for adjustment as-
sistance under title II, chapter 2 of the
Trade Act of 1974.

Signed at Washington, D.C., this 9th
day of August 1978.

JAMES F. TAYLOR,
Director, 4'ffice of Management;

Administration, and Planning.
(FR Doc. 78-22886 Filed 8-17-78; 8:45 am]

[4510-28]

[TA-W-3659]

J & J FASHIONS, INC., LONG-BRANCH, N.J.

JNegativo Determination Regarding Eligibility
To Apply for Workor Adjustment Assistance

In accordance with section 223 of
the Trade Act of 1974, the Depart-
ment of Labor herein presents the re-
sults of TA-W-3659: Investigation re-
garding certification of eligibility to
apply for worker adjustment assist-
ance as prescribed in section 222 of the
act.

The investigation was initiated on
May 8, 1978, in response to a worker
petition received on April 28, 1978,
filed on behalf of workers and former
workers producing children's coats.

The notice of investigation was pub-
lished in the FEDERL REGISTER on
May 26, 1978 (43 FR 22793). No public
hearing was requested and none was
held.

The information upon which tle de-
termination was made was obtained

principally from officials of J & J
Fashions, Inc., and Department files.

In order to make an affirmative de-
termination and issue a certification of
eligiblity to apply for adjustment as-
sistance, each of the group eligibility
requirements of section 222 of the Act
must be met. *Without regard to
whether any of the other criteria have
been met, the following criterion has
not been met.
that sales or production, or both, of such
firm or subdivson have decreased absolute-
ly.

Sales increased from 1976 to 1977
and also increased in the first 5
months of 1978 compared to the first 5
months of 1977. J & J Fashions pro-
duces on order; therefore, sales and
production are equal.

CONCLUSION

After careful review, I determine
that all workers of J & J Fashions,
Inc., Long Branch, N.J., are denied eli-
gibility to apply for adjustment assist-
ance under title II, chapter 2 of the
Trade Act of 1974.

Signed at Washington, D.C., this 9th
day of August 1978.

* HARRY J. GmAmN,
Acting Director, Office of

Foreign Economic Research.
(FR Doc. 78-22887 Filed 8-17-78; 8:45 am]

[4510-28] -

[TA-W-3196]

MANHATTAN COAT CORP., NEW YORK CITY,
N.Y.

Negative Determination Regarding Eligibility
To Apply for Worker Adjustment Assistance

In accordance with section 223 of
the Trade Act of 1974, the Depart-
ment of Labor herein presents the re-
sults of TA-W-3196: Investigation re-
garding certification of eligibility to
apply for worker adjustment assist-
ance as prescribed in section 222 of the
Act.

The investigation was initiated on
February 22, 1978, in response to a
worker petition received on February
6, 1978, which was filed by the Amal-
gamated Clothing & Textile Workers
Union on behalf of workers and
former workers producing men's suit-
coats, sportcoats, and vests at the
Manhattan Coat Corp., New York
City, N.Y.

The notice of investigation was pub-
lished in the FEDERAL REGISTER on
March 3, 1978 (43 FR 8863). No public
hearing was requested and none was
held.

The information upon which the de-
termination was made was obtained,
principally from officials of the Man-
hattan Coat, Corp., its customers, the

U.S. Department of Commerce, the
U.S. International Trade Commission,
industry analysts, and Department
files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance, each of the group eligibility
requirements of Section 222 of the act
must be met. Without regard to
whether any of the other criteria have
been met, the following criterion has
not been met:
that sales or production, or both, of tho
firm or subdivision have decreased absolute-
ly.

A certification applicable to the peti-
tioning group of workers was issued on
January 27, 1976 (TA-W-373), and ex-
pired on January 27, 1978.

Sales is equal to production at the
Manhattan Coat Corp. Sales increased
16.1 percent in value from 1975 to 1976
and 22.4 percent from 1976 to 1977.
Sales increased 23.2 percent in the
first quarter of 1978 compared to the
same period in 1977.

CONCLUSION

After careful review I determine
that all workers at the Manhattan
Coat Corp., New York City, N.Y., are
denied eligibility to apply for trade ad-
justment assistance under title II,
chapter 2 of the Trade Act of 1974,

Signed at Washington, D.C., this 9th
day of August 1978.

HARlY J. GLLIAN,
Acting Director, Office of

Foreign Economic Research.
[FR Doc. 78-22888 Filed 8-17-78; 8:45 am]

[4510-28]

ETA-W-32811

MID-HUDSON LEATHER GOODS CO., INC.,
NEWBURGH, N.Y.

Negative Determination Regarding ElIgibility
To Apply for Worker Adjustment Assistance

In accordance with section 223 of
the Trade Act of 1974, the Depart-
ment of Labor herein presents the re-
sults of TA-W-3281: Investigation re-
garding certification of eligibility to
apply for worker adjustment assist-
ance as prescribed in section 222 of the
act.

The investigation was initiated on
March 1, 1978, in response to a worker
petition received on February 21, 1978,
which was filed by the International
Leather Goods, Plastic & Novelty
Workers Union on behalf of workers
and former workers producing ladies'
vinyl handbags at Mid-Hudson Leath-
er Goods Co., Inc., Newburgh, N.Y.

The notice of investigation was pub-
lished in the FEDERAL REGISTER on
March 14, 1978 (43 FR 10649). No
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public hearing was requested and none
was held.

The information upon which the de-
termination was made was obtained
principally from officials of Mid-
Hudson Leather Goods Co., Inc., its
customers, the U.S. Department of
Commerce, the U.S. International
Trade Commission, industry analysts,
and Department files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance, each of .the group eligibility
requirements of section 222 of the Act
nust be met. Without regard to
whether any of the other criteria have
been met, the following criterion has
not been met:
that sales or production, or both, of such
firm or subdivison have decreased absolute-
ly.

The value and quantity of sales and
the quantity of production of Mid-
Hudson Leather- Goods increased in
1977 from 1976 and in January-April
1978 compared to the same period in
1977. -

CONCLUSION

After careful review, I determine
that workers of Mid-Hudson Leather
Goods Co., Inc., Newburgh, N.Y., are
denied eligibility to apply for adjust-
ment assistance under title II, chapter
2 of the Trade Act of 1974.

Signed at Washington, D.C., this 9th
day of August 1978.

HARRY J. GILLIAN,
Acting Director, Office of

Foreign Economic Research.
[FR Doe. 78-22889 Filed 8-17-78; 8:45 am]

[4510-28]

[TA-W-3576]

M&O SPORTSWEAR, PATERSON, NJ.

Negative Determination Regarding Eligibility
To-Apply for Worker Adjustment Assistanco

In accordance with section 223 of
the trade Act of 1974, the Department
of Labor herein presents the results of
TA-W-3576: Investigation regarding
certification of eligibility to apply for
-worker adjustment assistance as pre-
scribed in section 222 of the act.

The investigation was initiated .on
May 4, 1978, in response to a worker
petition received on April 19, 1978,
which was filed on behalf of former
-workers producting boys' and girls'
jackets at M&O Sportswear, Paterson,
N.J.

The notice of investigation was pub-
lished in the FEDERAL REGISTER on
May 23, 1978 (43 FR 22087). No public
hearing was requested and none was
held.

The information upon which the de-
termination was made was obtained
principally from officials of M&O
Sportswear, its customers, the U.S. De-
partment of Commerce, the U.S. Inter-
national Trade Commission, Industry
analysts, and Department files.

In order to make an affirmative de-
termination and Issue a certification of
eligibility to .apply for adjustment as-
sistance, each of the group eligibility
requirements of section 222 of the act
must be met. Without regard to
whether any of the other criteria have
been met the following criterion has
not been met.
that increases of Imports. of articles like or
directly competitive with articles produced
by the firm or appropriate subdivision have
contributed importantly to the separations,
or threats thereof, and to the absolute de-
cline in sales or production.

U.S. imports of men's and boys' non-
tailored outer jackets increased 1 per-
cent in 1976 compared to 1975 and In-
creased 24 percent In 1977 compared
to 1976. The ratios of imports to do-
mestic production and consumption
declined from 26.3 percent and 20.8
percent, respectively, in 1975 to 25.3
percent and 20.2 percent, respectively,
in 1976 then increased to 30.8 percent
and 23.6 percent, respectively, in 1977.

U.S. imports of women's, misses',
and children's coats and Jackets In-
creased 48 percent in 1976 compared
to 1975 and increased 21 percent In
1977 compared to 1976. The ratios of
imports to domestic production and
consumption increased from 38.9 per-
cent and 28.0 percent, respectively, In
1975 to 48.3 percent and 32.6 percent,

,respectively, in 1976 to 54.9 percent
and 35.4 percent, respectively, in 1977.

The Department's survey of the sole
manufacturer for whom M&O Sports-
wear did ontract work revealed that
the manufacturer's sales were increas-
ing and no contracting was performed
by foreign sources.

CONCLUSION

After careful review, I determine
that all 'workers of M&O Sportswear,
Paterson, N.J., are denied eligibility to
apply for adjustment assistance under
title II, Chapter 2 of the Trade Act of
1974.

Signed at Washington, D.C., this 9th
day of August 1978.'

HARRY J. GzrAnu,
- Acting Director, Office of
Foreign Economic Researck.

[FR Doc. 78-22890 Filed 8-17-78; 8:45 am]

[4510-28]

ETA-W-3451, 3453, 3480]

NATIONAL APPAREL INDUSTRIES, INC, NEW
YORK, N.Y., RAINCRAFT CORP., FARMING-
DALE, N.Y., AND WEATHERCRAFT CORP.,
NEW YORK, N.Y.

Certifications Regarding Eiigibity To Apply
for Worker Adjustment Assistanca

In accordance with section 223 of
the Trade Act of 1974, the Depart-
ment of Labor herein presents the re-
sults of TA-W-3451; 3453 and 3460: In-
vestigations regarding certification of
eligibility to apply for worker adjust-
ment assistance as prescribed in sec-
tion 222 of the act.

The investigations were initiated on
March 30, 1978, In response to a
worker petition received on March 21,
1978, which was filed on behalf of all
workers producing men's raincoats at
Raincraft Corp., Farmingdale, N.Y,
and Its sales offices. National Apparel
Industries, Inc., New York, N.Y., and
Weathereraft Corp., New York, N.Y.
All three firms were commonly owned
and operated.

The notice of Investigation was pub-
lished in the FEnmtAL REGzIsrm on
April 25, 1978 (43 FR 17551). No public
hearing was requested and none was
held.

The information upon which the de-
termination was made was obtained
principally from officials of Natonal
Apparel Industries, Inc., Raincraft
Corp., and Weathercraft Corp.; their
customers, the U.S. Department of
Commerce, the US. International
Trade Commission, industry analysts,
and Department files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance, each of the group eligibility
requirements of section 222 of the
Trade Act of 1974 must be met. It is
concluded that all of the requirements
have been met.

Imports of- men's and boys' outer
coats and Jackets, a category which in-
cludes men's raincoats, increased from
20 million units in 1975 to 22 million
units in 1976 to 27 million units in
1977. The ratio of imports to domestic
production increased from 28.1 per-
cent in 1975 to 29.6 percent in 1976 to
35.3 percent in 1977.

A survey of some of the former cus-
tomers of these firms indicated that a
major customer had reduced pur-
chases from these firms and increased
purchases of imported men's rain-
coats.

CONCLUSION

After careful review of the facts ob-
tained in the investigation, I conclude
that increases of imports of articles
like or directly competitive with men's
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raincoats produced by National Appar-
el Industries, Inc., New York, N.Y.,
Raincraft Corp., Farmingdale, N.Y.,
and Weathercraft Corp., New York,
N.Y., contributed Importantly to the
sales, and production declines and to
the total or partial separations of the
workers of that plant. In accordance
with the provisions of the Act, I make
the following certification:

All workers of National Apparel Indus-
tries, Inc., New York. N.Y.; Raincraft Corp..
Farmingdale, N.Y.; and Weathercraft Corp.,
New York. N.Y., who became totally or par-
tially separated from employment on or
after March 17, 1977, are eligible to apply
for adjustment assistance under title I,
Chapter 2 of the Trade Act of 1974.

Signed at Washington, D.C., this 9th
day of August 1978.

JAMES F. TAYLOR,
Direbtor, Office of Management,

Administration, andcPlanning.
M Doec. 78-22891 Filed 8-17-78; 8:45 am]

[4510-28]

ETA-W-30111

NATIONAL STEEL PRODUCTS CO., TERRE
HAUTE, IND.

Negative Determination Regarding Eligibility
To Apply for Workor Adjustment Assistance

In accordance with section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-3011: investigation regarding
certification .of eligibility to apply for
worker adjustment assistance as pre-
scribed in section 222 of the Act.

The investigation was initiated on
February 2, 1978, in response to a
worker petition received on January
10, 1978, which was filed by the United
Steelworkers of America on behalf of
workers and former workers producing
prefabricated metal buildings at the
Terre Haute, Ind., plant of National
Steel Products Co.

The Notice of Investigation was pub-
lished In the FEDEfiAL REGISTER on -
February 17, 1978 (43 FR 7066). No
public hearing was requested and none
was held.

The information upon which the de-
termination was made was obtained
principally from officials of National
Steel Products Co., the U.S. Depart-
ment of Commerce, the U.S. Interna-
tional Trade Commission, industry an-
alysts, and Department files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance, each of the group eligibility
requirements of Section 222 of the Act
must be met. Without regard to
whether any of the other criteria have
been met the following criterion has
not been met.

that increases of imports of articles like or
dirtectly competitive with articles produced
by the firm or appropriate subdivision have
contributed improtantly to the separations.
or threats thereof, and to the absolute de-
cline in sales or production.

Imports of metal buildings have con-
stituted an Insignificant proportion of
the domestic market in the period
1973 through'1977. Although imports
increased absolutely and relatively in
1976 compared to 1975, imports de-
lined from $41.1 million in 1976 to
$31.3 millidn in 1977.

The ratio of imports to domestic
production peaked in 1976 at 3.8 per-
cent and then declined to 2.4 percent
in 1977.

The United States is a net exporter
of metal buildings. US. exports have
increased absolutely in each year from
1973 through 1977 at an average
annual rate of 60 percent. Exports in
1977 were over six times imports in
terms of dollar value.

Furthermore, sales at the Terre
Haute, Ind., plant of National Steel
Products Co., increased 6 percent and
8 percent in quantity and, value, re-
spectively, in 1977 compared to 1976.
Production increased 52 percent and
31 percent in quantity and value, re-
spectively, in 1977 compared to 1976.

CONCLUSION

After careful review, I determine
that all workers at the Terre Haute,
Ind., plant of National Steel Prod-acts
Co., are denied eligibility to apply for
adjustment assistance under Title II,
Chapter 2 of the Trade Act of 1974.

Signed at Washington, D.C., this 9th
day of August 1978.

HARRY J. GIx,
ActingDirector, Office of

Foreign.EconomicResearch,
[FR Doe. 78-22892 Filed 8-17-78; 8:45 am]

[4510-28]

ITA-W-37381

PHELPS DODGE MERCANTILE, INC., AJO, ARIZ
Negative Determination Regarding Eligibility
To Apply for Worker Adjustment Assistance

In accordance with section 223 of
the Trade Act of 1974, the Depart-
ment of Labor herein presents the re-
sults of TA-W-3738: investigation re-
garding certification of eligibility to
apply for worker adjustment assist-
ance prescribed in section 222 of the
Act.

The investigation was initiated on
May 18, 1978, in response to a worker
petition received on May 2, 1978,
which was filed on behalf of workers
and former workers engaged in selling
general merchandise to employees of
the copper mines at the Ajo, Ariz.,
store of Phelps Dodge Mercantile Co.

The investigation revealed that the
Ajo store was one of several stores op-
erated by the subject firm in the Arl-
zona-New Mexico area.

The Notice of Investigation was pub-
lished in the FEDERAL REoxsTmE on
June 13, 1978 (43 FR 25498). No public
hearing was requested and none was
held.

The information upon which the de-
termination was made was obtained
principally from officials of Phelps
Dodge Mercantile Co. and Department
files.

In order to make an affirmative de-
termination and Issue a certification of
eligibility to apply for adjustment as-
sistance, each of the group eligibility
requirements of section 222 of the Act
must be met.

Phelps Dodge Mercantile is a wholly
owned subsidiary of Phelps Dodge
Copper Corp., an integrated mining
company with headquarters In New
York. The AJo, Ariz., store of Phelps
Dodge Merecantile Co. sells various
commodities including clothing, food,
drugs, meat produce, liquor, sporting
equipment, etc. to individual consum-
ers. The store Is one of several operat-
ed by Phelps Dodge Mercantile in
areas where there are operating
Phelps Dodge Corp. mines.

Employees of Phelps Dodge Mercan-
tile's Ajo store are engaged in retail
sales of various products to the Gener-
al public. Since the AJo store sells con-
sumer goods unrelated to Phelps
Dodge Corp.'s mining operations It has
been determined that Phelps Dodge
Mercantile is not an "appropriate sub-
division" of Phelps Dodge Copper
Corp. within the meaning of section
222 of the Trade Act of 1974. Further-
more, the retail store of Phelps Dodge
Mercantile in Ajo, Ariz., does not pro-
duce an article and the Department of
Labor has previously determined that
the performance of services Is not in.
cluded within the meaning of the term
"articles" as used In section 222(3) of
the Act.

CONCLUSION

After careful review of the facts ob-
tained in the investigation, I conclude
that the Ajo, Ariz., store of Phelps
Dodge Mercantile Co. Is not an "ap-
propriate subdivision" of Phelps
Dodge Copper Corp. within the mean.
ing of section 222 of the Trade Act of
1974. Moreover, the services provided
by the Ajo store of Phelps Dodge Mer-
cantile Co. are not articles within the
meaning of section 222(3) of the Trade
Act.

Signed at Washington, D.C., this 9th
day of August 1978.

HARY J. GIMAN,
Acting Director, Office of

Foreign Economic RescarcL
[FR Doc. 78-22983 Filed 6-17-78; 8:40 am]
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[4510-28] ,

LTA-W-33701

PURITAN CO., INC., LANSDALE, PA.

Negative Determination'Regarding Eligibility
To Apply for Worker Adjustment Assistance

In accordance with section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-3370: Investigation regarding
certification of eligibility to apply for
worker adjustment assistance as pre-
scribed in section 222 of the Act.

The investigation was initiated on
March 20, 1978, in response to a
worker petition received on February
21, 1978, which was filed by the Amal-
gamated Clothing & Textile Workers
Union on behalf of all workers produc-
ing men's and women's blazers at the
Lansdale, Pa., plant-of the Puritan Co.

The Notice of Investigation was pub-
lished in the FEDERAL REGISTER on
April 7, 1978 (43 FR 14776) No public
hearing was requested and none was
held.

The information upon which the de-
termination was made was obtained
principally from officials of Puritan
Co., Inc., its customers, the U.S. De-
partment of Commerce, the U.S. Inter-
national Trade Commission, industry
analysts, and Department files.

In order to make dn affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance, each of the group eligibility
requirements of section 222 of the
Trade Act of 1974 must be met: With-
out regard to whether any of the
other criteria have been met the fol-
lowing criterion has not been met.

that sales or production, or both, of the
firm or subdivision have decreased absolute-
ly.

On January 28, 1976, the Depart-
ment issued a certification of eligibil-
ity to apply for adjustment assistance
for all workers at the Puritan Co. (TA-
W-269). That certification expired on
January 28, 1978.

Production of men's and women's
blazers at the-Puritan Co., Inc., Lans-
dale, Pa., increased in quantity in the
first quarter of 1978 compared to the
same period in 1977. The company is a
contractor and therefore production
equals sales.

CONCLUSION

After careful review I determine
that all workers at The Puritan Co.,
Ific., Lansdale, Pa., are denied eligibil-
ity to apply for adjustment assistance
under Title EI, Chapter 2 of the Trade
Act of 1974.

Signed at Washington. D.C., this 9th
day of August 1978.

JAMES F. TAYLOR.
Director, Office of .Management,

Administration, and Planning.
[FR Doc. 78-22894 Filed 8-17-78; 8:45 amJ

[4510-28]

[TA-W-2708]

REPUBLIC STEEL CORP., CENTRAL ALLOY DIS-
TRICT, CANTON STEEL PLANT, CANTON,
OHIO

Negative Determination Regarding Eligibility
To Apply for Worker Adjustment Assistance

In accordance with section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-2708: Investigation regarding
certification of eligibility to apply for
worker adjustment assistance as pre-
scribed in section 222 of the act.

The Investigation was initiated on
December 5, 1977, in response to a
worker petition received on November
23, 1977; which was filed by the United
Steelworkers of America on behalf of
workers and former workers producing
various steel products at the Canton
Steel Plant. Canton, Ohio In the Cen-
tral Alloy District of Republic Steel
Corp.

The investigation revealed that
alloy, carbon, and stainless steel and
bar products are produced.

In a determination signed on May
25, 1976, all workers engaged In em-
ployment related to the production of
stainless steel at the Canton plant
were certified as eligible to apply for
adjustment assistance. Impact and ter-
mination dates of March 9, 1975, and
March 1, 1976, were approved. In the
same determination all woricers en.
gaged in employment related to the
production of alloy steel at the Canton
plant were denied eligibility to apply
for adjustment assistance. (See TA-W-
665)

In a determination signed on August
4, 1977 all workers of the Canton plant
were denied eligibility to apply for ad-
justment. (See TA-W-1492)

The notice of investigation was pub-
lished in the FzasArL RzSTRs on De-
cember 16, 1977 (42 FR 63487). No
public hearing was requested and none
was held.

The information upon which the de-
termination was made was obtained
principally from the officials of Re-
public Steel Corp.. Its customers, the
U.S. Department of Commerce, the In-
ternational Trade Commission, indus-
try analysts and Department files.

In order to make an affirmative de-
termination and-issue a certification of
eligibility to apply for adjustment as-
sistance each of the group eligibility
requirements of section 222 of the
Trade Act of 1974 must be met. With-

out regard to whether any of the
other criteria have been met, the fol-
lowing criterion has not been met:
that a significant number or proportion of
the workers in the workers' firm, or an ap-
propriate subdivision thereof, have become
totally or partially separated or are threat-
ened to become totally or partially separat-
ed.

Average employment at the Canton
plant increased in the last quarter of
1976 compared to the last quarter of
1975 and from 1976 to 1977. Employ-
ment also increased in the first five
months of 1978 compared to the same
period in 1976.

No reduced hours occurred.

CONCLUSION

After careful review I determine
that all workers of the Canton Steel
plant, Canton, Ohio in the Central
Alloy District of Republic Steel Corp.
are denied eligibility to apply for ad-
justment assistance under title IL
chapter 2 of the Trade Act of 1974.

Signed at Washington, D.C., this 9th
day of August 1978.

HiRRY J. GmLaum,
Acting Officer, Office of

F.oreignEconomic Research.
CPR Doc. 78-22895 Filed 8-17-78; 8:45 am]

[4510-28]

[TA-W-32413

SABRE ENTERPRISES, INC., CLEVELAND, OHIO

Negative Dtermlnatlaon Regarding Eligibfity
To Apply for Worker Adjustment Assistance

In accordance with section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-3241: Investigation regarding
certification of eligibility to apply for
worker adjustment assistance as pre-
scribed In section 222 of the Act.

The investigation was initiated on
February 23, 1978, in response to a
worker petition received on February
14, 1978, which was filed on behalf of
workers and former workers producing
special fasteners and cold-headed and
roll-threaded products at Sabre Enter-
prises, Inc., Cleveland, Ohio.

The notice of investigation was pub-
lished in the FiEERAL REwIs=En on
March 14, 1978 (43 FR 10650). No
public hearing was requested and none
was held.

The information upon which the de-
termination was made was obtained
principally from officials of Sabre En-
terprises, Incorporated, Its customers,
the U.S. Department of Commerce,
the U.S. International Trade Commis-
sion, industry analysts, and Depart-
ment files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for ajustment as-
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sistance, each of the group eligibility
requirements of Section 222 of the
Trade Act of 1974 must be met. With-
out regard to whether any of the
other criteria have been met, the fol-
lowing criterion has not been met:
that Increases of imports of articles like or
directly competitive with articles produced
by the firm or appropriate subdivision have
contributed Importantly to the separations,
or threat thereof, and to the absolute de-
cline in sales or production.

Sabre Enterprises, Inc produces fag-
teners according to its customer's
specifications. U.S. imports of special-
ty fasteners are not spearately identi-
fiable within the Tariff Schedules of
the United States (TSUS). Industry
sources indicate, however, that im-
ports of specialty items represent a
negligible portion of the categories
which encompass industrial fasteners.
Specialty fasteners are generally pro-
duced in low-volume and require short
delivery times, thus making their im-
portation impractical.

COINCLUSION

After careful review of the facts ob-
tained in the investigation, I deter-
mine that workers of Sabre Enter-
prises, Inc. are denied eligibility to
apply for adjustment assistance under
Title II, Chapter 2 of the Trade Act of
1974.

Signed at Washington, S.C. this 9th
day of August 1978.

HARRY J. GILIAN,
Acting Director, Office of

Foreign Economic Research.
[FR Doe. 78-22896 Filed 8-17-78; 8:45 am]

[4510-28]

[TA-W-3678]

SHARLYN FASHIONS, INC., EAST NEWARK,
N.J.

Negaivo DotormInation Regarding Eligibility
To Apply for Worker Adjustment Assistance

In accordance with section 223 of
the Trade Act of 1974, the Depart-
ment of Labor herein presents the re-
sults of TA-W-3678: investigation re-
gArding certification of eligibility to
apply for worker adjustment assist-
ance as prescribed in section 222 of the
Act.

The investigation was initiated on
May 8, 1978, in response to a worker
petition received on April 28, 1978,
filed on behalf of workers and former
workers producing children's dresses.

The notice of investigation was pub-
lished in the FEDERA REGISTER on
May 26, 1978 (43 FR 22793). No public
hearing was requested and none was
held.

The information upon which the de-
termination was made was obtained

NOTICES

principally from officials of Sharlyn
Fashions and Department files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance, each of the group eligibility
requirements of Section 222 of the Act
must be met. Without regard to
whether any of the other criteria have
been met, the following criterion has
not been met:
that a significant number or proportion of
the workers in such workers' firm or an ap-
propriate subdivision of the firm have
become totally or partially separated, or are
threatened to become totally or partially
separated.

Employment increased in 1977 com-
pared to 1976 and also increased in the
first five months of 1978 compared to
the same period in 1977.

CO1.CLuSIO1i

After careful review, I determine
that all workers of Sharlyn Fashions,
East Newark, New Jersey are denied
eligibility to apply for adjustment as-
sistance under Title II, Chapter 2 of
the Trade Act of 1974.

Signed at Washington, D.C. this 9th,
day of August 1978.

JAmEs F. TAYLOR,
Director, Office of Management,

Administration, and Planning.
FR Doc. 78-22897 Filed 8-17-78; 8:45 am]

[4510-28]

ETA-W-3124]

SHER USA CO., INC. (M & M SPORTSWEAR),
KEYPORT, N.J.

Negative Determination Regarding Eligibility
_To Apply for Worker Adjustment Assistance

In accordance with section 223 of
the Tiade Act of 1974 the Department
of Labor herein presents the results of
TA-W-3124: investigation regarding
certification of eligibility to apply for
worker adjustment assistance as pre-
scribed in section 222 of the Act.

The investigation was initiated on
February 13, 1978, in response to a
worker petition received on January
31, 1978, which was filed on behalf of
workers and former workers producing
ladies coast at Sher Lisa Co., Inc. and
IM & M Sportswear Co., Keyport, N.J.
The investigation revealed that the
true company name is Sher Lisa Co.,
Inc. and that M & M Sportswear is a
trading name. The investigation also
revealed that women's sportswear is
produced by the company.

The notice of investigation was pub-
lished in the FEDERAL REGISTER on
February 28, 1978 (43 FR 8207). No
public hearing was requested and none
was held.

The information upon which the de-
termination was made was obtained

principally from officials of Sher Lisa
Co., Inc., its customers, the National
Cotton Council of America, the U.S.
Department of Commerce, the U.S. In-
ternational Trade CommlIon, indus-
try analysts and Department files,

In order to makes an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance, each of the group eligibility
requirements of section 222 of the Act
mtt be met. Without regard to
whether any qf the other criteria have
been met, the following criterion has
not been met.
that a significant number or proportion of
the workers in the workers' firm, or an ap-
propriate subdivision thereof, have become
totally or partially separated, or are threat-
ened to become totally or partially separat-
ed.

The Department's investigation re-
vealed that the average number of
production workers at Sher Lisa Co.,
Incorporated remained stable from
1976 to 1977 and increased 36.6. per-
cent in the first quarter of 1978 com-
pared to the same period of 1977.

The petition Indicated that layoffs
occurred in January 1976. Section
223(b) (1) of the Trade Act of 1974
provides, in substance, that a certifica-
tion under this section shall not apply
to any worker whose last total or par-
tial separation from the firm or appro-
priate subdivision of the firm occurred
more than one year before the date of
the petition. The separations which
occurred in January, 1976 were more
than a year prior to January 19, 1977,
the earliest possible Impact date that
could be covered by a certificationk of
eligibility to apply for adjustment as-
sistance under Title II, Chapter 2 of
the Trade Act of 1974.

CONCLUSIONS
After careful review I determine

that all workers at Sher Lisa Compa-
ny, Inc. are denied eligibility to apply
for adjustment a;slstance under Title
II, Chapter 2 of the Trade Act of 1974.

Signed at Washington, D.C. this 7th
day of August 1978.

HARRY J. GxLLIAN,
Acting Director, Office of

Foreign Bconomic Rmeearch.
[FR Doe. 78-22898 1iled 8-17-78; 8:45 cm]

[4510-28]
ETA-W-2616]

SIMON'S OUTERWEAR, INC., LONG ISLAUD
CITY, N.Y.

Carlification Regarding Eligibility To Apply for
Worker Adjustment Assistance

In accordance with section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the resulto of
TA-W-2616: investigation regarding
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certification of eligibility to apply for Declines In sales and employment
worker adjustment assistance as pre- occurred at Simon's throughout 1976
scribed in section 222 of the Act. and during the first 9 months of 1977.

The investigation was initiated on The Department of" Commerce ap-
November 15, 1977, in response to a proved Simon's for firm adjustment
worker petition received on November assistance In a decision dated July 18,
7, 1977, which was filed on behalf of 1978.
workers and former workers producing
knitted outerwear for women at Cocrzsrox
Simon's Outerwear. Inc., Long Island After careful review of the facts ob-
City, N.Y. tained in the investigation, I conclude

The notice of investigation was pub- that increases of imports like or direct-
lished in the EDuErRAEGISTER on Jan- ly competitive with women's apparel
uary 10, 1978 (43 FR 1557). No public produced at Simon's Outerwear, Inc.,
hearing was requested and none was Long Island City, N.Y. contributed In-
held. portantly to the total or partial sepa-

The information upon which the de- ration of workers at such plant. In ac-
termination was made was obtained cordance with the provisions of the
principally from Simon's Outerwear, Act, I make the following certification:
Inc., its customers, the U.S. Depart- All workers of Simon's Outerwear, Inc.,
ment of Commerce, the National Long Isind City, N.Y., who became totally
Cotton Council of- America, industry or partially separated from employment on
analysts, and Departmen files. or after October 3L 1976 are eligible to

In order to make an. affirmative de- apply for adjustment assL-tance under Title
termination and issue a certification of II, Chapter 2 of the Trade Act of 1974.
eligibility to apply for adjustment as- Signed at Washington, D.C., this 9th
sistance each of the group eligibility day of August 1978.
requirements of section 222 of the Act
must be met. The investigation has re- - A RR J - GOfIc,
vealed that all of the requirements ActingDirector, Officeof
have -been met. .oreignEconomlcarch.

Approximately 60 percent of the [FR Doc. 78-22899 Filed 8-17-78: 8:45 am]
women's outerwear produced by
Simon's consists of coordinated outfits
(skirts with matching blouses, shirts [4510-28]
and/or jackets), while the remainder
of production consisted of dresses and ETA-W-3630]
pant suits. TEL AVIV FASHION$, INC. HOBOKEN, NJ.

Imports of women's and misses' T
dresses increased from 645 thousand Certification Regarding Eliglbilty To Apply for
dozen in 1975 to 659 thousand dozen in Worker Adjustment Assistance
1976 and declined to 587 thousand In accordance with section 223 of
dozen in 1977. The ratio of imports to the Trade Act of 1974, the Depart-
domestic production remained at 4.5 ment of Labor herein presents the re-
percent in 1975 and 1976. sults of TA-W-3630: Investigation re-

Imports of women's, misses' and garding certification of eligibility to
cblldren's skirts increased from 517 apply for worker adjustment assist-
thousand dozen in 1975 to 791 thou- ance as prescribed in section 222 of the
sand dozen in 1976 and declined to 654 act.
thousand dozen in 1977. The ratio of The investigation was initiated on
imports to domestic production May 8, 1978, in response to a worker
amounted to 11.2 percent in 1976 and petition received on April 28, 1978,
10.5 percent in 1977. - which was filed by the International

Imports of women's, misses' and Ladles' Garment Workers Union on
children's blouses and shirts increased behalf of workers and former workers
from 26,113 thousand dozen in 1975 to producing ladles' coats at Tel Aviv
30,273 thousand dozen in 1976 to Fashions, Inc., Hoboken N.J.
30,849 thousand dozen in 1977. The The notice of Investigation was pub-
ratio of imports to domestic produc- lished in the FMamrL Rnrsm on
tion amounted to 74.8 percent in 1976 May 26, 1978 (43 FR 22793). No hear-
and 69.7 percent in 1977. Ing was requested and none was held.

Approximately 85 percent of The information upon which the de-
Simon's production Is geared for one termination was made was obtained
clothing jobber in New York City. The principally from officials of Tel Aviv
clothing jobber imports women's knit- Fashions, Inc., its customers, the U.S.
ted outerwear. The jobber began con- Department of Commerce, the U.S.-In-
tracting with foreign firms late in ternatlonal Trade CommlssIon, the
1976. Imports accounted for more National Cotton Council of Amerlcam,
than 25 percent of the jobber's 1977 industry analyst-, and Department
sales. As a result of its increased files.
import purchases, the clothing jobber In order to make an affirmative de-
reduced contracts with.domestic firms termination and Issue a certification of
in 1976 and 1977. eligibility to apply for adjustment as-
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sistance, each of the group eligibilty-
requirements of section 222 of the
Trade Act of 1974 must be met. It is
concluded that all of the requirements
have been met.

U.S. Imports of women's, misses',
and children's coats and jackets in-
creased from 1,517 thousand dozen in
1975 to 2,252 thousand dozen in 1976
and 2,723 thousand dozen in 1977. The
Import to domestic production ratio
for women's, misses', and children's
coats increased from 38.9 percent in
1975 to 48.3 percent in 1976 and to 54.9
percent in 1977.

A survey of the only manufacturer
doing businezs with Tel Aviv Fashions,
In., showed that this manufacturer
increased purchases of imported
ladles' coats from 1976 to 1977 and in
the first quarter of 1978 compared to
the first quater of 1977. This same
manufacturer decreased it utilization
of Tel Aviv Fashions, Inc., in the latter
part of 1977 and in the first quarter of
1978.

CONCLUSION

After careful review, of the facts ob-
tained in the Investigation, it is con-
cluded that Increases of Imports like
or directly competitive with ladies'
coats produced by Tel Aviv Fashions,
Inc., Hoboken, NJ. contributed Impor-
tantly to the total or partial separa-
tion of workers at that firm In accord-
ance with provisions of the act, I make
the following certification:

All workers of Tel Aviv 7arion, In., Ho-
boken. N.J. who became totally or partially
ceparated from employment on or after Oc-
tober, 1. 1977. are eligible to apply for ad-
justment assistance under title IL chapter 2
of the Trade Act of 1974.

Signed at Washington, D.C, this 9th
day of August 1978.

JAarE3 . TAILOR,
Director, Office of Management

Administraton, and Planning.
[FR Doc. 78-22900 Filed 8-17-78; :45 am]

[4510-28]

LTA-W-34521

THIRD STREET, LEXINGTON, KY_ PLANT OF
THE PARKER SEAL DIVISION OF TM
PARKER HANIFIN CORP.

Certiflculon Reganing Eigibi ity To Apply for
Worker Adjustment Assistanc*

In accordance with section 223 of
the Trade Act of 1974, the Depart-
ment of Libor herein presents the re-
sults of TA-W-3452: Investigation re-
garding certification of eligibility to
apply for worker adjustment assist-
ance as prescribed In section 222 of the
Act.

The investigation was Initiated on
March 30, 1978, In response to a
worker petition received on March 21,
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1978, which was filed by the United
Automobile, Aerospace & Agricultural
Implement Workers of America on
behalf of workers and former workers
producing lathe cuts at the Third
Street; Lexington, Ky., plant of the
Parker Seal Division of the Parker
Hanifin Corp. The Department's in-
vestigation.revealed that production of
0-rings also took place at the Lexing-
ton plant.

The notice of investigation was pub-
lished in the FEDERAL REGISTER on
April 11, 1978 (43 FR 15205). No public
hearing was requested and none was
held.

The information upon which the de-
termination was made was obtained
principally from officials of the Parker
Hanifin Corp., the U.S. Department of
Commerce, the U.S. International
Trade Commission, industry analysts,
and Department files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance each of the group eligibility
requirements of section 222 of the Act
must be met. The investigation has re-
vealed that all of the requirements
have been met.

Imports of O-rings and lathe cuts in
absolute terms, increased from 1975 to
1976 and from 1976 to 1977.

O-ring and lathe cut production
have been transferred by Parker Seal
from the Lexington plant to a foreign
Parker Seal manufacturing facility
from which the finished products are
shipped into the United States to
Parker Seal's central warehouse for
distribution to the domestic market.

CONCLUSION
After careful review of the facts ob-

tained in the investigation I conclude
that increases in imports of articles
like or directly competitive with 0-
rings and lathe cuts produced at the
Third Street, Lexington, Ky., plant of
the Parker Seal division of the Parker
Hanifin Corp. contributed importantly
to the decrease in production and to
the total or partial separations of
workers at that plant. In accordance
with the provisions of the Act, I make
the following certification:

All workers of the Third Street, Lexing-
ton, Ky., plant of the Parker Seal Division
of the Parker Seal Corp. engaged in employ-
ment related to the production of 0-rings
and lathe cuts who became totally or par-
tially separated from employment on or
after January 1, 1978, are eligible to apply
for adjustment assistance under title II,
chapter 2 of the Trade Act of 1974.

Signed at Washington, D.C., this 9th
day of August 1978.

JAMES F. TAYLOR,
Director, Office of Management,

Administration, and Planning.
[FR Doc. 78-22901 Filed 8-17-78; 8:45 am]

[4510-28]

- ETA-W-2605]

UNION RAILROAD CO., EAST PITTSBURGH, PA. -

Negative Determination Regarding Eligibility
To Apply for Worker Adjustment Assistance

In accordance with section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-2605: Investigation regarding
certification of eligibility to apply for
worker adjustment assistance as pre-
scribed in section 222 of the Act.

The investigation was initiated on
November 14, 1977, in response to a
worker petition received on November
3, 1977, which was filed by the United
Transportation Union on behalf of
workers and former workers engaged
in railroad service to the United States
Steel Corp. and other industries at the
Union Railroad Co., East Pittsburgh,
Pa.

The notice of investigation was pub-
lished in the FEDERAL REGISTER on De-
cember 16, 1977 (42 FR 63484). No
public hearing was requested and none
was held.

The information upon which the de-
termination was made was obtained
principally from officials of Union
Railroad Co., the United States Steel
Corp., and Department files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance, each of the group eligibilly
requirements of section 222 of the
Trade Act of 1974 must be met. With-
out regard to whether any of the
other criteria have been met, the fol-
lowing criterion has not been met:

That a significant number or proportion
of the workers in the workers' firm, or an
appropriate subdivision thereof, have
become totally or partially separated, or are
threatened to become totally or partially
separated.

The Union Railroad Co. (URR) is li-
censed and regulated by the Interstate
Commerce Commission as a common
carrier by rail. URR is an autonomous-
ly operated and wholly owned subsidi-
ary of United States Steel Corp., an in-
tegrated producer of steel. In 1976 and
1977, the majority of revenue cars
hauled by URR were for United States
Steel Corp.

Average employment was stable in
1977 compared to 1976, and there were
no partial separations from employ-
ment. There is no immediate threat of
sepaxations.

CONCLUSION

After careful review of the facts ob-
tained in the investigation, I deter-
mine that all workers of the Union
Railroad Co., East Pittsburgh, Pa., are
denied eligibility to apply for adjust-

ment assistance under title II, chapter
2 of the Trade Act of 1974.

Signed at Washington, D.C.,this 9th
day of August 1978.

HARRY J. GILMAN,
Acting Director, Office of

Foreign Economic Researchl.
[R Doe. 78-22902 Filed 8-17-78; 8:45 am]

[4510-28]

[TA-W-38521

WALLACE DIAMOND DRILL CO., INC.,
WALLACE, IDAHO

Termination of Investigation

Pursuant to section 221 of the Trade
Act of 1974, an investigation was initi-
ated on June 15, 1978, In response to a
worker petition received on June 15,
1978, which was filed on behalf of
workers and former workers of the
Wallace Diamond Drill Co., Inc., Wal-
lace, Idaho, site of operations at the
Yellowhead and Pend Oreille Mines,
Metaline Falls, Wash.

Notice of investigation was pub-
lished in the FEDERAL REGISTER Onl
June 27, 1978 (43 FR 27922). No public
hearing was requested and none was
held.

During the course of the investiga-
tion, it was established that all workL
ers were separated from employment
at Wallace Diamond Drill Co. oper-
ations at the Yellowhead and Pond
Oreille Mines, Metaline Falls, Wash.,
in May 1977. Section 223(b)(1) of tho
Trade Act of 1974 states that a certifi.
cation under this section shall not
apply to any worker whose last total
or partial separation from the firm or
appropriate subdivision of the firm oc-
curred more than 12 months before
the date of the filing under title 1I,
chapter 2 of the Trade Act of 1974.

The filing date of the petition In thI3
case is June 12, 1978. Since workers
separated from employment at Wal-
lace Diamond Drill Co., Inc., prior to
June 12, 1977, are not eligible for pro-
gram benefits under title II, chapter 2,
subehapter B of the Trade Act of 1974,
continuation of this investigation
would serve no purpose. Consequently,
the investigation has been terminated.

Signed at Washington, D.C., this 7th
day of August 1978.

HAoLD A. BRATT,
Acting Director, Office of

Trade AdjustmentAssistance.
[FM Doc. 78-22903 Filed 8-17-78; 8:45 am]
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-[4510-28]

ITA-W-32461

WILSON SPORTING GOODS CO., TULLAHOMA,
TENN.

Certification Regarding ErigiblIlty To Apply for
Worker Adjustment Assistance

In accordance with section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-3246: Investigation regarding
certification of eligibility to apply for
worker adjustment assistance as 15re-
scribed In-section 222 of the Act.

The investigation was initiated on
February 23, 1978, In response to a
worker petition received on February

-9, 1978, which was filed on behalf of
former workers producifg baseballs
and softballs at the Tullahoma, Tenn.,
baseball plant of Wilson Sporting
Goods Co.

The notice of investigation was pub-
lished in the FzDERA , REGISTER on
March 14, 1978 (43 FR 10650). No
public hearing was requested and none
was held.

The information upon which the de-
termination was made was obtained
principally from officials of Wilson
Sporting Goods Co., the U.S. Depart-
ment of Commerce, the U.S. Interna-
tional Trade Commission, industry an-
alysts, and Department files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance, each of the group eligibility
requirements of section 222 of the
Trade Act of 1974 must lie met. The
investigation has revealed that all of
the criteria have been -met.

Imports of baseballs and softballs In-
creased each year during the 5-year
peribd from 1973 through 1977. Im-
ports Increased 26 percent from 22.1
million units in 1975 to 27.7 million
units in 1976 and increased 9 percent
to 30.3 million units in 1977. The ratio
of imports to domestic production
amounted to 468 percent in 1976 and
703 percent in 1977.

The Tullahoma, Tenn., plant was
the only domestic baseball and soft-
ball production facility operated by
Wilson Sporting Goods Co. from 1943
through 1977. A production facility in
Haiti-was opened by the company in
1971. As a result of a corporate deci-
sion by Wilson, baseball and softball
production was gradually transferred
from the Tullahoma plant to the Haiti
facility. Baseball and softball produc-
tion at the Tullahoma, Tenn., pl nt
was discontinued by Wilson in Decem-
ber 1977. Nearly all 1978 production of
baseballs and softballs by Wilson
Sporting Goods Co. has been per-
-formed at the Haiti facility.

In an erlier decision, TA-W-61 (40
FR 39947), all stitchers at the Tulla-
homa plant separated on or after Oc-

tober 3, 1974, were certified eligible to
apply for adjustment assistance. That
certification expired on August 22,
1977.

CONCLUSION

After careful review of the facts ob-
tained In the Investigation, I conclude
that Increases of imports of articles
like or directly competitive with base-
balls and softballs produced at the
Tullahoma, Tenn., baseball plant of
Wilson Sporting Goods Co. contribut-
ed importantly to declines in sales and
production and to total or partial sepa-
rations of workers of that plant. In ac-
cordance with the provisions of the
Act, I make the following certification:

All workers, except stitchers. of the Tulla-
homa, Tenn.. baseball plant of Wilson
Sporting Goods Co. who became totally or
partially separated from employment on or
after February 6, 1977, and before March 4.
1978, are eligible to apply for adjustment as-
sistance under title I. chapter 2 of the
Trade Act of 1974. All stitchers who became
totally or partially separated from employ-
ment on or afterAugust 22,1977. andbefore
March 4. 1978, are eligible to apply for ad-
Justment assistance under itle IL chapter 2
of the Trade Act of 1974.

Signed at Washington, D.C., this 9th
day of August 1978.

JAiMs F. TAYLOR,
Director, Office of Management,

Administration, and PZanning.
[FR Doc. 78-229D4 Filed 8-17-78; 8,45 an

[4510-28]

,'rA-W-3268]

WOLLMAN INDUSTRIES, INC., HAZELTON, PA.

Negative Determination Regarding Eligibility
To Apply for Worker Adjustment Assistance

In accordance with section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-3268: Investigation regarding
certification of eligibility to apply for
adjustment assistance as prescribed In
section 222 of the Act.

The investigation was initiated on
February 27, 1978, in response to a
worker petition received on February
24, 1978, which was filed on behalf of
workers and former workers producing
fiflshed fabric for use In men's and
women's clothing at Woliman Indus-
tries, Inc., Hazelton, Pa.

The notice of Investigation was pub-
lished in the FEDm AL RzisTr on
March 14, 1978 (43 FR 10648). No
public hearing was requested and none
was held.

The information upon which the de-
termination was made was obtained
principally from officials of Wollman
Industries, Inc., its customers, the U.S.
Department of Commerce, the U.S. In-
ternational Trade Commission, Indus-
try analysts, and Department files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance, each of the group eligibility
requirements of section 222 of the
Trade Act of 1974 must be met. With-
out regard to whether any of the
other criteria have been met, the fol-
lowing criterion has not been met:

That sales or production, or both, of the
firm or subdiviaion have decreased absolute-
ly.

Sales and production of finished
fabric by Wollman n terms of quanti-
ty increased in 1977 from 1976 and in
January-April 1978 compared to the
same period in 1977.

CONCLUSION

After careful review, I determine
that workers of Wollman Industries,
Inc., Hazelton, Pa, are denied eligibi-
Ity to apply for adjustment assistance
under title II, chapter 2 of the Trade
Act of 1974.

Signed at Washington, D.C., this 9th
day of August 1978.

HARR J. GILMAN,
ActingDirector, Office of

Foreign EconomicResearch.
[FR Doc. 78-22905 Filed 8-17-78; &45 am]

[4510-28]

[TA-W-3519]

ALL SEASONS, INC., PATERSON, N.J

Certification Regar;nrg Eigibitiy To Apply for
Worker Adjustment Assistance

In accordance with section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-3579: Investigation regarding
certification of eligibility to apply for
adjustment assistance as prescribed in
section 222 of the Act.

The Investigation was initiated on
May 8, 1978, in response to a worker
petition received on April 28, 1978,
which was filed by the International
Ladles' Garment Workers" Union on
behalf of workers and former workers
producing ladles' coats at All Seasons,
Inc., Paterson, N.J.

The notice of Investigation was pub-
lished in the FmEnRA REIST on
May 26, 1978 143 FR 22793). No public
hearing was requested.

The information upon which the de-
termination was made was- obtained
prinicipally from All Seasons, Inc., its
customers (manufacturers), the U.S.
Department of Commerce, U.S. Inter-
national Trade Commision, the Na-
tional Cotton Council of America, in-
,dustry analysts, and Department files.

In order to make an affirmative de-
termination and Issue a certification of
eligibility to apply for adjustment as-
sistance each of the group eligibility
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requirements of section 222 of the Act
must be met. The investigation has re-
vealed that all of the requirements
have been met.

U.S. imports of women's, misses',
and junior's coats increased both abso-
lutely and relatively 'from 1974
through 1977. Imports increased from
1,517 thousand dozen in 1975 and 2,252
thousand dozen in 1976 to 2,723 thou-
sand dozen in 1977. This is an absolute
increase of 79.5 percent between 1975
and 1977. The ratio of imports to do-
mestic production also increased from
38.9 percent in 1975 and 48.3 in 1976 to
54.9 in 1977.

A survey of All Season, Inc., sole
manufacturer indicated that the man-
ufacturer's imports of ladies' coats
have increased in 1977 and 1978 while
its orders for such garments with All
Seasons have decreased.

CONCLUSION

After careful review of the facts ob-
tained in the investigation, I conclude
that increased imports of articles like
or directly competitive with the la-
dies's coats produced at All Seasons,
Inc., Paterson, N.J., contributed im-
portaritly to the decline in sales and
production and to the separation of
workers at that plant. In accordance
with the provisions of the Act, I make
the following certification:

All workers at All Seasons, Inc., Paterson,
N.J., who became totally or partially sepa-
rated from employment on or after October
1, 1977, are eligible to apply for adjustment
assistance under title II, chapter 2 of the
Trade Act of 1974.

Signed at Washington, D.C., this 9th
day of August 1978.

HARRY J. GIMAN,
Acting Director, Office of

Foreign Economic Research.
[FR Doe. 78-22867 Filed 8-17-78; 8:45 am]

[4510-28]

[TA-W-2607]

AMBERTON UNITTING MILLS, INC, JAMAICA,
N.Y.

Cortlficatlon Regarding Eligibility To Apply for
Workor Adjustment Aes istanco

In accordanice with section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-2607: Investigation regarding
certification of eligibility to apply for
worker adjustment assistance as pre-
scribed in section 222 of the Act.

The investigation was initiated on
November 15, 1977, in response to a
worker petition received on October
26, 1977, which was filed on behalf of
former workers producing women's
and misses' sportswear at Amberton
Knitting Mills, Inc.; Jamaica, N.Y.

The notice of investigation was pub-
lished in the FnEALu RF.isTER on Jan-
uary 10, 1978 (43 FR 1557). No public
hearing was requested and none was
held.

The information upon which the de-
termination was made was obtained
principally from officials of Amberton
Knitting Mills, Inc., its customers, the
U.S. Department of Commerce, the
National Cotton Council of America,
industry analysts, and Department
files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance, each of the group eligibility
requirements of section 222 of the Act
must be met. The investigation has re-
vealed that all of the requirements
have been met.

Approximately 60 percent of the
women's and misses' sportswear pro-
duced by Amberton consisted of co-
ordinated outfits (skirts with match-
ing blouses, shirts and/or jackets),
while the remainder of production
consisted of dresses and pant suits.

Imports of women's and misses'
dresses increased from 645 thousand
dozen in 1975 to 659 thousand dozen in
1976 and declined to 587 thousand
dozqn in 1977. The ratio of imports to
domestic production remained at 4.5
percent in 1975 and 1976.

Imports of women's, misses', and
children's skirts increased from 517
thousand dozen in 1975 to 791 thou-
sand dozen in 1976 and declined to 654
thousand dozen in 1977. The ratio of
imports to domestic production
amounted to 11.2 percent in 1976 and
10.5 percent in 1977.

Imports of women's, misses', and
children's blouses and shirts increased
from 26,113 thousand dozen in 1975 to
30,273 thousand dozen in 1976 to
30,849 thousand dozen in 1977. The
ratio of imports to domestic produc-
tion amounted to 74.8 percent in 1976
and 69.7 percent in 1977.

Amberton Knitting Mills, Inc., per-
formed contract work exclusively for
one clothing jobber in New York, N.Y.
The clothing Jobber imports women's
knitted sportswear. The jobber began
contracting with foreign firms late in
1976. Imports accounted for more
than 25 percent of the jobber's 1977
sales. As a result of its increased
import purchases, the clothing jobber
reduced contracts with domestic firms
in-1976 and 1977.

Declines in sales and employment
occurred at Amberton throughout
1976 and the first quarter of 1977. Am-
berton Knitting Mills, Inc., closed in
April 1977.

CONCLUSION

After careful review, I conclude that
increases of imports of articles like or
directly competitive with women;s and

misses' sportswear produced at Amber.
ton Knitting Mills, Inc., Jamaica, N.Y.,
contributed importantly to declines in
sales and production and to the total
or partial separations of workers at
that firm. In accordance with the pro-
visions of the Trade Act of 1974, I
make the following certification:

"All workers of Amberton Knitting V1111,
Inc., Jamaica, N.Y., who became totally or
partially separated from employment on or
after October 18, 1976, are eligible to apply
for adjustment assistance under title 11,
chapter 2 of the Trade Act of 1974.

Signed at Washington, D.C., this 9th
day of August 1978.

HiARRY J. GiramAu,
Acting Director, Office of

Foreign Economic Research.
EFR Dec. 78-22868 Filed 8-17-78; 8:45 aml

[4510-28]

[TA-W-35161
ANCHOR MOTOR FREIGHT, INC.,

WILMINGTON, DEL

Negative Determination Regarding Eliglbilily
To Apply for Worker Adlustment Assistance

In accordance with section 223 of
the Trade Act 0f 1974, the Depart.
ment of Labor herein presents the re-
sults of the TA-W-3516: Investigation
regarding certification of eligibility to
apply for worker adjustment assist-
ance as prescribed in section 222 of the
Act.

The investigation was initiated on
April 18, 1978, in response to a worker
petition received on April 6, 1978,
which was filed on behalf of workers
and former workers transporting cars
to and from dealerships at the Wil-
mington, Del., facility of Anchor
Motor Freight, Inc.

The notice of investigation was pub-
lished in the FEDmAL REGISTER on
May 2, 1978 (43 FR 18790). No public
hearing was requested and none was
held.

The information upon which the de-
termination was made was obtained
principally from officials of Anchor
Motor Freight, Inc., and Department
Files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance, each of the group eligibility
requirements of section 222 of the Act
must be met. The Department has de-
termined that services are not "arti-
cles" within the meaning of section
222 of the Act, and that independent
firms for which the subject firm pro-
vides services cannot be considered to
be the "workers' firm."

Anchor Motor Freight was founded
in 1964 and incorporated in Delaware.
Anchor Motor Freight Is a subsidiary
of Leaseway Transportation Corp.
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Anchor Motor Freight, Inc., is a con-
tract carrier which transports auto-
mobiles for a single automobile pro-
ducer. Anchor owns auto carrier trac-
tors and trailers used in translporting
vehicles. Facilities include office build-
ings, maintenance areas, and auto
storage yards, which are either owned
or leased. I

The -petitioning workers are em-
ployed at the Wilmington, Del, facili-
ty of Anchor Motor Freight. Workers
at the Wilmington facility are engaged
in transporting automobiles for
Anchor Motor's customer and do not
produce an article within the meaning
of section 222(3) of the Act.

Anchor Motor Freight, Inc., and its
customer have no controlling interest
in each other. All workers engaged in
transporting automobiles at the Wil-
mington, Del, facility of Anchor
Motor Freight are employed by that
firm. All personnel action and payroll
transactions are controlled by Anchor
Motor Freight. All employment bene-
fits are provided and maintained by
Anchor Motor Freight. Workers are
not at anytime under employment or
supervision by any customer of
Anchor Motor Freight, Inc. Therefore,,
Anchor Motor Freight, Inc., must be
considered the "workers' firm."

CONCLUSION

After careful review, I determine
that all workers at the Wilmington,
Del., facility of Anchor Motor Freight,
Inc., are denied eligibility to apply for
adjustment- assistance under title II,
chapter 2 of the Trade Act of 1974.

Signed at Washington, D.C., this 7th
day of August 1978.

HARRY J. GIEAN,
Acting Director, Office of

Foreign Economic Research.
FR Doe. 78-22869 Filed 8-17-78; 8:45 am]

[4510-28]
4TA-W-3661]

ARVIN OUTERWEAR, INC., UNION CITY, N.J.
Certification regarding Eligibility To Apply for

Worker Adjustment Assistance

In accordance with section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-3661; Investigation regarding
certification of eligibility tol apply for
worker adjustment assistance as pre-
scribed in section 222 of the Act.

The investigation was initiated on
May 8, 1978, in response to a worker
petition received on A15ril 28, 1978
which was filed by the International
Ladies' Garment Workers Union on
behalf'of workers and former workers
producing ladies' coats at Arvin Outer-
wear, Inc., Union City, N.J.

The notice of investigation was pub-
lished in the FEDERAL REGISTER Ol
May 26, 1978 (43 FR 22793). No public'
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hearing was requested and none was
held.

The information upon which the de-
termination was made was obtained
principally from officials of Arvin On-
terwear, Inc., Its customers, the U.S.
Department of Commerce, the U.S. In-
ternational Trade Commission, the
National Cotton Council of America,
industry analysts, and Department
files.

In order to make an affirmative de-
termination and Issue a certification of
elilgibility to apply for adJulstment as-
sistance, each of the group eligibility
requirements of section 222 of the
Trade Act of 1974 must be met. It Is
concluded that all of the requirements
have been met.

U.S. imports of women's, misses',and
children's coats and Jackets increased
form 1,517,000 dozen in 1975 to
2,252,000 dozen in 1976 and, 2,723,000
dozen in 1977. U.S. imports declined
from 590,000 dozen in the first quarter
of 1977 to 572,000 dozen in the first
quarter of 1978. The ratio of Imported
women's, misses', and children's coats
and Jackets to domestic production in-
creased'form 38.9 percent in 1975 to
48.3 percent and 54.9 percent, respec-
tively, In 1976 and 1977.

A survey of Arvin Outerwear, Inc.'s
sole manufacturer indicated that this
manufacturer increased its Imports of
ladies' coast' in 1977 compared to 1976
and in the first quarter of 1977 while
decreasing its utilization of Arvin Ou-
terwear, Inc., in the latter part of 1977
and the first quarter of 1978.

CONCLUSION

After careful review of the facts ob-
tained in the investigation. I conclude
that increases of Imports like or direct-
ly competitive with ladies' coats pro-
duced by Arvin Outerwear, Inc., Union
City, N.J., contributed Importantly to
the total or partial separation of work-
ers at that firm In accordance with
the provisions of the Act, I make the
following certification:

All workers at Arvin Outerwear, Inc.,
union City, N.J., who became totally or par-
tially separated from employment on or
after October 1. 1977, are eligible to apply
for adjustment assistance under title IL
chapter 2 of the Trade Act of 1974.

Signed at Washington, D.C., this 9th
day of August 1978.

JAMEs F. TAYLOR,
Director, Office of Management

Administration, and Planning.
(FR Doc. 78-22870 Filed 8-17-78; 8:45 am]
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[4510-28]

,_ ETA-W-36121

AVANTE FASHIONS, HOBOKEN, N.J.

Negatlve Dete.rmination Regarding Eligiblty
To Apply for Worker Adjustment Assistance

In accordance with section 223 of
the Trade Act' of 1974, the Depart-
ment of Labor herein presents the re-
sults of TA-W-3612: Investigation re-
garding certification of eligibility to
apply for worker adjustment assist-
ance as prescribed in section 222 of the
Act

The investigation was initiated on
May 8, 1978, in response to a worker
petition received on April 28, 1978,
filed on behalf of workers and former
workers producing ladies' coats.

The notice of investigation was pub-
lished in the FzDRaEL REGisss on
May 26, 1978 (43 FR 22793). No public
hearing was requested and none was
held.

The information upon which the de-
termination was made was obtained"
principally from officials of Avante
Fashions, Hoboken, N.J., and Depart-
ment files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance, each of the group eligibility
requirements of section 222 of the Act
must be met. Without regard to
whether any of the other crieteria
have been met, the following criterion
has not been met:

That sales or production, or both. of such
firm or subdivision have decreased absolute-
ly.

Sales increased in value in the final
7 months of 1977 compared to the
same period in 1976 and also increased
in the first 5 months of 1978 compared
to the same period in 1977. Avante
Fashions produces on order, therefore,
sales and production are equal

CONCLUSION

After careful review, I determine
that all workers of Avante Fashions,
Hoboken, NJ., are denied eligibility to
apply for adjustment assistance under
title Ir, chapter 2 of the Trade Act of
1974.

Signed at Washington, D.C., this 9th
day of August 1978.

JALmS F. TAYLOR,
Director, Office of Management,

Administration, andPlanning.
CFR Doc. 78-22871 Filed 8-17-78; 8:45 am]
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NOTICES

[4510-28]

[TA-W-26461

BESSEMER, & LAKE ERIE RAILROAD CO.,
PITTSBURGH, PA.

Cerltflcation.Regarding Eligibility To Apply for
Worker Adjustment Assistance

IN accordance with section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-2646: Investigation regarding
certification of eligibility to apply for
worker adjustment assistance as pre-
scribed in section 222 of the Act.

The investigation was initiated on
November 23, 1977, in response to a
worker petition received on November
14, 1977, which was filed on behalf of
workers and former workers transport-
ing iron ore, coal, coke, and limestone
products essential in the manufactur-
ing of steel at Bessemer & Lake Erie
Railroad Co., Greenville, Pa. The In-
vestigation revealed company head-
quarters are in Pittsburgh, Pa. The in-
vestigation was expanded to include
all workers at all locations of Besse-
mer & Lake Erie Railroad Co., Pitts-
burgh, Pa.

The notice of investigation was pub-
lished in the FEDERAL REGISTER on De-
cember 6, 1977 (42 FR 61695). No
public hearing was requested and none
was held.

The information upon which the de-
'termination was made was obtained
principally from officials of Bessemer
& Lake Erie Railroad Co., United
States Steel Corp., and Department
files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance, each of the group eligibility
requirements of section 222 of the
Trade Act of 1974 must be met. It is
concluded that all of the requirements
have been met.

Bessemer & Lake Erie Railroad Co.
(B & LE) is an autonomously operat-
ed, wholly-owned subsidiary of United
States Steel Corp., an integrated pro-
ducer of steel B & LE is licensed and
regulated by the U.S. Interstate Com-
merce Commission as a common carri-
er by railroad.

Evidence developed during the
course of the investigation revealed
that in 1976 and 1977 the majority of
revenue cars hauled by B & LE was
for U.S. Steel Corp. The Department
of Labor has already certified certain
workers producing specified steel prod-
ucts at some U.S. Steel Corp. plants
served by B & LE as eligible to apply
for adjustment assistance. See notices
of determinations for U.S. Steel Corp.:
TA-W-1431, 1436, 1439, 1444, 1562.
The certified workers are producing
products which account for a signifi-
cant proportion of the revenue cars

carried for U.S. Steel-Corp. by the B &
LE in 1976.

Average employment at B & LE de-
clined in the 11 months ending in No-
vember 1977 compared to the same
period in 1976, and declined from Jan-
uary 1976 through November 1977 in
each quarter compared to the same
quarter in the previous year.

The total number of revenue cars
hauled by B & LE decreased in 1976
compared to 1975, and decreased in
the 11 months ending November 1977
compared to the same period in 1976.
Revenue cars hauled by B & LE for
U.S. Steel plants where workers have
been certified decreased in 1976 com-
pared to 1975, and decreased in 1977
compared to 1976.'

CoNcLUSION

After careful review of the facts ob-
tained in the investigation, I conclude
that increases of imports of articles
like or directly competitive with the
specified steel products produced at
U.S. Steel Corp. plants where workers
have been certified eligible to allply
for adjustment assistance have con-
tributed importantly to the total or
partial separations of workers of Bes-
semer & Lake Erie Railroad Co., Pitts-
burgh, Pa. In accordance with the pro-
visions of the Act, I make the follow-
ng certification.
All workers at all locations of Bessemer &

Lake Erie Railroad Co., Pittsburgh, Pa. (in-
cluding all workers of the Greenville, Pa. lo-
cation and the Transportation Department.
Butler Yard, Butler, Pa., on whose behalf
the petition was filed) who became totally
or partially separated from employment on
or after November 7, 1976 are eligible to
apply for adjustment assistance under title
II, chapter 2 of the Trade Act of 1974.

Signed at Washington, D.C., this 9th
day of August 1978.

JA~urs F. TAYLOR,
Director, Office of Management,

Administration, and Planning.
[FR Doc. 78-22872 Filed 8-17-78; 8:45 am]

[4510-28]

[TA-W-3094]

BETHLEHEM STEEL CORP., BUFFALO TANK
DIVISION, BUFFALO, N.Y.

'Negative Determination Regarding Application
for Reconsideration

On July 12, 1978, the petitioner,
United Steelworkers of America, re-
quested administrative reconsideration
of the Department of Labor's negative
determination regarding eligibility to
apply for worker adjustment assist-
ance. This determination was pub-
lished in the FEDERAL REG IsTER on
June 16, 1978 (43 FR 26149).

Pursuant to 29 CFR 90.18(c), recon-
sideration may be granted under the
following circumstances:

(1) If it appears, on the basis of facts
not previously considered, that the de-'
termination complained of was errone.
ous;

(2) If it appears that the determina-
tion complained of was based on a mis.
take in the determination of facts pre-
viously considered; or

(3) If, in the opinion of the certify.
ing officer, a misinterpretation of facts
or of the law justifies reconsideration
of the decision.

In his application, the petitioner
claims that the Buffalo Tank Division
is an integral part of the Lackawanna,
N.Y., plant whose workers were certi-
fied eligible to apply for trade adjust-
ment assistance on November 8, 1977
(TA-W-2308 and 2369). The petitioner
further claims that the plant oper-
ations are directed by common super-
vision and the sales are directed in
common and that the Tank Division
was physically located immediately
next to the bar mill of the Lacka-
wanna plant. Further, the petitioner
claims that the steel used In the fabri-
cation of the tanks Is produced within
the Lackawanna Works.

The facts of common ownership and
common direction of the Lackawanna
plant and the Buffalo Tank Division,
namely, by Bethlehem Steel Corp., do
not warrant a reversal of the denial.
Nor does the close physical location of
the two operations provide a basis for
certification. In its investigation, the
Department was aware of the common
ownership and common control of the
two entities.

The Buffalo Tank Division produces
distinct final products, of which some
85 percent consist of tanks and pres-
sure vessels. The fact that these prod-
ucts incorporate steel produced in a
plant whose workers were certified eli-
gible for-trade adjustment assistance
does not confer status on workers pro-
ducing final products. Those workers
must meet all of the eligibility require-
ments provided in the Trade Act of
1974. In its investigation, the Depart-
ment discovered that in the 5-year
period, 1973 through 1977, the ratio of
imports to domestic production of the
like or directly competitive articles,
namely, metal tanhs and vessels, wtw
less than 1 percent each year. Further-
more, a survey of customers of the
Buffalo Tank Division failed to turn
up any .import.impact on the Buffalo
Tank Division.

CoNcLusIonl

After review of the application and
the investigative file, I conclude that
there has been no error or misinter-
pretation of fact or misinterpretation
of the law which would justify recon-
sideration of the Department of
Labor's prior decision.

FEDERAL REGISTER, VOL 43, NO. 161-FRIDAY, AUGUST 18, 1978

36718



- Signed at Washington, D.C., this 7th
day of August 1978.

HARRY J. Gummi.u,
Acting Director, Office of

Foreign Economic Research.
- [F Doe. 78-22873 Filed 8-17-78; 8:45 am]

[4510-28]

[TA-W-3475]

BI-FLEX MARION, INC.; MARION, ALA.

Certification Regarding Eligibility To Apply for
Worker Adjustment Assistance

In accordance with section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-3475: Investigation regarding
certification of eligibility to apply for
worker adjustment assistance as pre-
scribed in section 222 of the Act.

The investigation was initiated on
April 6, 1978, in response to a worker
petition received on March 27, 1978,
which was filed by the International
ladle Garment Workers Union on
behalf of workers formerly producing
bras and girdles at Bl-F16x Marion,
Inc., Marion, Ala.

The notice of investigation was pub-
lished in the FEDERAL REGISTER on
A-ril 25, 1978 (43 FR 17550). No public
hearing was requested and none was
held.

The information upon which the de-
termination was made was obtained
principally from officials of Bi-Flex
International, Inc., its customers, the
U.S Department of Commerce, the
U.S. International Trade Commission,
industry analysts, and Department
files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance, each of the group eligibility
requirements of section 222 of the Act
must be met. It is concluded that all of
the requirements have been met.

U.S. imports of brassieres increased
from 6,921 thousand dozen in 1975 to
8,751 thousand dozen in 1976 and then
increased to 9,507 thousand dozen in
1977. The import to domestic produc-
tion ratio for brassieres increased from
45.2 percent in 1975 to 51.6 percent in
1976.

U.S. imports of corsets and girdles
increased from 137 thousand dozen in
1975 to 231 thousand dozen in 1976
and then increased to 269 thousand
dozen in 1977. The import to domestic
production ratio for corsets and gir-
dles increased from 3.3 percent in 1975
to 6.0 percent in 1976.

Imports of bras by Bi-Flex Interna-
tional, the parent company of Bi-Flex
Marion, increased by 13.1 percent in
1977 compared to 1976. Bras are the
principal product produced by Bi-Flex
Marion.

NOTICES

Many of the customers of BI-Flex
International that were surveyed indi-
cated either that they have increased
purchases of imported bras directly
from foreign sources or that they have
increased purchases, from other do-
mestic sources, of bras which had been
manufactured offshore. At the same
time, these customers decreased their
purchases of bras from BI-Flex, In
1977 compared to 1976 and during the
first quarter of 1978 as compared to
the first quarter of 1978.

CONCLUSION

After careful review of the facts ob-
tained in the investigation, I conclude
that increases of imports of articles
like or directly competitive with bras
produced by BI-Flex Marion, Inc.,
Marion, Ala., contributed Importantly

-to the decline In production and to the
total or partial separation of workers
at that plant. In accordance with the
provisions of the Act, I make the fol-
lowing certification:

* All workers of BI-Flex Marlon, Inc..
Marion. Ala., who became totally or partial-
ly separated from employment on or after
March 21, 1977, are eligible to apply for ad-
Justment assIstace under title II, chapter 2
of the Trade Act of 1974.

Signed at Washington, D.C., this 9th
day of August 1978.

HARRY J. GrLxA,
ActingDirector, Office of

Foreign Economic Research.
EFR Doe. 78-22874 Filed 8-17-78; 8:45 am]

* [4510-28]

[TA-V-3 681]

BI-FLEX INTERNATIONAL, INC., CARLSTADT,
N.J.

Certification Regarding Eligibility To Apply for
Worker Adjustment Assistance

In accordance with section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-3681: Investigation regarding
certification of eligibility to apply for
worker adjustment assistance as pre-
scribed in section 222 of the Act.

The investigation was initiated on
.May 8, 1978, in response to a worker
petition received on April 28, 1978,
which was filed by the International
Ladles Garment Workers Union on
behalf of workers and former workers
engaged in the warehousing of bras
and girdles at the Carlstadt, N.J., fa-
cility ofBi-Plex International, Inc.

The notice of investigation was pub-
lished in the FEDEAuL RusrzaER on
May 26, 1978 (43 FR 22793). No public
hearing was requested and none was
held.

The information upon which the de-
termination was made was obtained
principally from Bi-Flex International,
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Inc., Its customers, the U.S. Depart-
ment of Commerce, the U.S. Interna-
tional Trade Commission, industry an-
alysts, and Department files.

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance, each of the group eligibility
requirements of section 222 of the Act
must be met. It is concluded that all of
the requirements have been met.

U.S. imports for brassieres increased
from 6,921 thousand dozen in 1975 to
8,751 thousand dozen in 1976 and then
increased to 9,507 thousand dozen in
1977. The Import to domestic produc-
tion ratio of brassieres increased from
45.2 percent in 1975 to 51.6 percent in
1976.

U.S. imports of corsets and girdles
increased from 137 thousand dozen in
1975 to 231- thousand dozen in 1976
and then increased to 269 thousand
dozen In 1977. The import to domestic
production ratio for corsets and gir-
dles increased from 3.3 percent in 1975
to 6.0 percent in 1976.

Imports of bras and girdles by Bi-
Flex International, the parent compa-
ny of Bi-Flex Marion, increased by
13.1 percent in 1977 compared to 1976.
Bras are the principal product pro-
duced by Bi-Flex Marion.

Many of the customers of Bi-Flex
International that were surveyed indi-
cated either that they have increased
purchases of imported bias directly
from foreign sources or that they have
increased purchases, from other do-
mestic sources, of bras which had been
manufactured offshore. At the same
time, these customers decreased their
purchases of bras from Bi-Flex, in
1977 compared to 1976 and during the
first quarter of 1978 as compared to
the first quarter of 1977.

Between June 1977, when the ware-
house opened and February 1978, the
Carlstadt, N.J., facility handled the
packaging and shipping of bras and
girdles produced at Bi-Flex Marion.
This integrated affiliation with the
Marion. Ala., plant makes the level of
employment at the Carlstac* N.J.
warehouse contingent upon produc-
tion at BI-Flex Marion. The Marion
plant closed in February 1978.

Co:cwLsroN

After careful review of the facts ob-
tained in the investigation, I conclude
that increases of imports of articles
like or directly competitive with bras
produced by Bi-Flex Marion, Inc.,
Marion, Ala., contributed importantly
to the separation of workers at the
Carlstadt, N.J., facility of Bi-Flex In-
ternational, Inc. In accordance with
the provisions of the Act, I make the
foliowing certification:

All workers at the Carlstadt, N.J_ facility
of BI-Flex International, Inc., who became
totally or partially separated from employ-
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ment on or after October 14, 1977. are eligi-
ble to apply for adjustment assistant under
title II, chapter 2 of the Trade Act of 1974.

NOTICES

[TA-W-3163; et al.l-

BROOKFIELD CLOTHES, INC., ET AL, LONG
ISLAND CITY, N.Y.

Signed at Washington, D.C., this 9th Notice of Negative Determinations Regarding
day of August 1978. Elibility To Apply for Adjustment Assistance

HARRY J. GILMAN,
Acting Director, Office of

Foreign Economic Research.
[FR Doc. 78-22875 Filed 8-17-78; 8:45 am]

[4510-28]

1[TA-W-3800]

BOYLES BROS. DRILLING CO., BERKLEY PIT
OPERATIONS, BUTTE, MONT.

Termination of Investigation

Pursuant to section 221 of the Trade
Act of 1974, an investigation was initi-
ated on June 5, 1978, in response to a
worker petition received on May 23,
1978, which was filed on behalf of
workers and formers workers of the
Boyles Bros. Drilling Co. site of oper-
ations in an around the Berkley pit
near Butte, Mont.

Notice of investigation was pub-
lished in the FEDERAL REGIsTER on
June 20, 1978 (43 FR 26498). No public
hearing was requested and none was
held.

During the course of the investiga-
tion, it was established that all Work-
ers were separated from employment
at Boyles Bros. Drilling Co. operations
in and around the Berkley pit near
Butte, Mont., in June 1975. Section
223(b)(1) of the Trade Act of 1974
states that a certification under this
section shall not apply to any worker
whose last total or partial separation
from the firm or appropriate subdivi-
sion of the firm occurred more than 12
months before the date of filing under
title II, chapter 2 of the Trade Act of
1974.

The filing date of the petition in this
case is April 27, 1978. Since workers
separated from employment at Boyles
Bros. Drilling Co. prior to April 27,
1977, are not eligible from program
benefits under title II, chapter 2, sub-
chapter B of the Trade Act of 1974,
continuation of this investigation
would serve no purpose. Consequently,
the investigation has been terminated.

Signed at Washington, D.C., this 7th
day of August 1978.

HAROLD A. BRATT,
ActingDirector, Office of

Trade AdjustmentAssistance.
[FR Doe. 78-22876 Filed 8-17-78; 8:45 am]

In accordance with section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-3163, TA-W-3201, TA-W-3203,
TA-W-3334: Investigations regarding
certification of eligibility to apply for
worker adjustment assistance as pre-
scribed ih section 222 of the Act.

The investigations were initiated on
February 21, 1978, in response to
worker petitions received on February
6, 1978, which was filed by the Amal-
gamated Cothing & Textile Workers
Union on behalf of workers and
former workers producing men's suits
and sportcoats at Brookfield Clothes,
Inc.; Sabel & Schaps Co.; Shop Con-
tracting Corp.; and Herda Contracting
Co., all of Long Island City, N.Y.

The Notices of Investigation were
published in the FEDmM REGISTER on
March 3, 1978 (43.FR 8864). No public
hearing was requested and none was
held.

The information upon which the de-
termination was made was obtained
principally from officials of Brookfield
Clothes, Inc., the U.S. Departmnent of
Commerce, the U.S. International
Trade Commission, industry analysts
and Department files.

Previous certifications applicable to
workers at Brookfield Clothes (TA-W-
303), Shop Contracting (TA-W-371)
and Sable & Schaps (TA-W-372) were
issued on February 3, 1976. The certi-
fications expired on February 3, 1978.
A previous petition dated December 5,
1975, filed on behalf of the workers of
the Herda Contracting Division result-
ed in a denial of eligibility th apply for
adjustment assistance for those work-
ers due to employment increases
during the relevant period of consider-
ation (TA-W-369).

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance, each of the group eligibility
requirements of section 222 of the Act
must be met. Without regard to.
whether any of the other criteria have
been met the following criterion has
not been met.

That a significant number or proportion
of the workers in the workers' firm, or an
appropriate subdivision thereof, have
become totally or partially separated, or are
threatened to become totally or partially
separated.

Most production workers at Brook-
field, Sabel & Schaps, Shop Contract-
ing and Herda Contracting are em-
ployed on a piecework basis.

Average employment of production
workers at Brookfield Clothes in-

creased 15 percent In the first quarter
of 1978 compared to the first quarter
of 1977. Average wages earned by
those workers Increased 2 percent
from 1976 to 1977 and 9 percent in the
first quarter of 1978 compared to the
first quarter of 1977.

Average employment of production
workers at Sabel & Schaps Increased 2
percent in the first quarter of 1978
compared to the first quarter of 1977.
Average wages earned by those work-
ers increased 9 percent from 1976 to
1977 and 3 percent in the first quarter
of 1978 compared to the first quarter
of 1977.

Average employment of workers en-
gaged in employment related to the
production of men's suit pants at Shop
Contracting declined 2 percent in the
first quarter of 1978 compared to the
first quarter of 1977. Average wages
earned by those workers increased 6
percent in the first quarter of 1978
compared to the first quarter of 1977.

Average employment of workers en-
gaged in employment related to the
production of men's vests at Shop
Contracting Increased 26 percent In
the first quarter of 1978 compared to
the first quarter of 1977.

Average employment of production
workers at Herda Contracting In-
creased 1 percent In the first quarter
of 1978 compared to the first quarter
of 1977. Average wages earned by
those workers increased 13 percent
from 1976 to 1977 and did not change
in the first quarter of 1978 compared
to the first quarter of 1077.

CoNcLusIoIr

After careful review I determine
that all workers at Brookfield Clothes,
Inc., Sabel & Schaps Co., Shop Con-
tracting Corp., and Herda Contracting
Co., all of Long Island City, N.Y. arc
denied eligibility to apply for adjust-
ment assistance under Title II, Chap-
ter 2 of the Trade Act of 1974.

Signed at Washington, D.C., this 7th
day of August 1978.

HARRY J. GUMAN,
Acting Director, Office of

Foreign Economic Research.
[FR Doe. 78-22877 Filed 8-17-78; 8:45 tunl

[4510-28]
[TA-W-27583

BROWN SHOE CO., ST. LOUIS, MO.

Certification Regarding Eligibility To Apply for
Worker Adlustment Assistance

In accordance with section 223 of
the Trade Act of 1974 the Department
of Labor herein presents the results of
TA-W-2758: Investigation regarding
certification of eligibility to apply for
worker adjustment assistance as pre-
scribed in section 222 of the Act.
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The investigation was initiated on
December 12, 1977, in response to a
worker petition received on, December
5, 1977, which was filed by the Leather
Goods, Plastics & Novelty Workers
Union on behalf of workers and
former workers producing women's
shoes and children's, sandals at the
Jefferson Street, St. Louis, Mo., plant
of the Brown Shoe Co.

The notice of investigation was pub-
lished in the FmRAI. REGrLsvx on De-
cember 30, 1977 (42 FR 65306). No
public hearing was requested and none
was helcL

The information upon which. the de-
termination was made. was obtained
principally from officials of the Brown
Shoe Co., its customers, the U.S. De-
partment of Commerce, the U.S. Inter-
national Trade Commission, industry
analysts and Department files-

In order to make an affirmative de-
termination and issue a certification of
eligibility to apply for adjustment as-
sistance each of the group eligibility
requirements of section 222 of the Act
must be met. It is concluded that all of
the requirements have been met.

Imports of women's nonrubber foot-
wear, except athletic, increased abso-
lutely from 1975 to 1976, and declined
6.5 percent from 1976 to 1977. The
ratios of imiorts to domestic produc-
tion and consumption increased from
117.9 percent and 54.1 percent, respec-
tively, in 1976 to 122.8 percent and
55.1 percent. respectively, in 1977.

Imports of children's nonrubber
footwear, except athletic, increased
absolutely from 1975 to 1976, and de-
clined 14.6 percent from 1976 to 1977.
The ratios of imports to domestic pro-
duction and consumption increased
from 75.2 percent and 42.9 percent, re-
spectively, in 1976, to 82.3 percent and
45.2 percent, respectively, in 1977.

Production of women's shoes and
children's sandals at the Jefferson
Street, St. Louis, Mo., plant of the
Brown.Shoe Co. declined in 1977 com-
pared to 1976. Employment declines at

-the plant commenced in, the second
quarter of 1977, both compared to the
previous quarter and when compared
to the same quarter of the prior year.

The decline in the plant's produc-
tion and employment can be linked to
the import influence in the industry In
accordance with the findings of the
International Trade Commission.
After studying various factors alleged
as important causes of injury, the
Commission concluded that certain
footwear articles, including wopen's
and children's nonrubber tootwear,
were being imported into the United
States in such increased quantities as

-to be a substantial cause of serious
injury to domestic producers of those
articles. The ratio of imports to do-
mestic production of women's nonruh-
ber foatwer, except athletic, has been

NOTICES

greater than 100 percent in each of
the past 5 years, reaching a peak level
of 122.8 percent In 1977. In the case of
children's nonrubber footwear, except
athletic, the same ratio was greater
than 58 percent in each of the past 5
years, reaching a high of 82.3 percent
in 1977.

Additionally, Brown Shoe Co. In-
creased Its imports of women's shoes
by 10 percent, quantitatively, from
fiscal year 1976 to fiscal year 1977.
(The company's fiscal year extends
from November through October.)

CONCLUSION¢
After careful review of the facts ob-

tained in the Investigation I conclude
that increases In imports of articles
like or directly competitive with
women's shoes and children's sandals
produced at the Jefferson Street, St
Louis, Mo., plant of the Brown Shoe
Co., contributed Importantly to the
total or partial separations of workers
at the plant. In accordance with the
provisions of the Act, I make the fol-
lowing certification:

An workers of the Jefferson Street, St.
Louis, Blo.. plant of the Brown Shoe Co.
who became totally or partially ceparated
from employment on or after April 2. 1977,
are eligible to apply for adjustment aslst-
ance under Title IM Chapter 2 of the Trade
Act of 1974.

Signed at Washington, D.C., this 9th
day of August 1978.

HAuRY J. GnLMMI,
Acting Dilrector, Office of

Foreign Economic Researc.
EFR Doc. 78-22878 Filed 8-17-78; 8:45 am]

[4510-30]
STATE OF NEW HAMPSHIRE DEPARTMENT OF

EMPLOYMENT SECURITY
Rescheduled Hearing and Rovlsed Rules of

Procedure

On Tuesday, June 20, 1978, a notice
was published In the FrmAL Rzai s
at volume 43, I-o. 119, beginning at
page 26500, announcing the opportuni-
ty for a hearing for the Department of
Employment Security of the State of
New Hampshire pursuant to the last
and first sentences of section 3304(c)
of the Internal Revenue Code of 1954
(26 U.S.C. 3304(c)) to be held on July
13, 1978 in Washington, D.C. This
notice further stated the precise issues
upon which the hearing was to be held
and stated that the proceedings would
be in accordance with the Rules of
Procedure Immediately following that
published notice. Consistent with
those Rules of Procedure the New
Hamphshire Department of Employ-
ment Security requested and was
granted a 14-day postponement of the
hearing, to July 27, 1978. On July 26,
1978, the New Hampshire Department
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of Employment Security -requested
that the Secretary of Labor grant a
further postponement of the hearing
until September 14. 1978. so that it
might fully prepare its case. With the
mutual understanding between the
New Hampshire Department of Em-
ployment Security and the US. De-
partment of Labor that the Rules of
Procedure would have to be revised in
order to accommodate such a post-
ponement, and to ensure that a final
decision might be made on or before
October 31, 1978, the New Hampshire
Department of Employment Security's
request for a further postponement of
the hearing until September 14, 1978
was granted.

This- notice announces that the res-
cheduled hearing is to be held at 9:30
o'clock In the morning on September
14, 1978 in Courtroom C, Seventh
floor, Vanguard Building; 1111 20th
Street NW., Washington, D.C. This
notice additionally announces certain
revisions to the Rules of Procedure as
hereinafter described. Paragraph Nos.
1, 2, 4, 6, 7, 8, 9, 10, 11, 12, and 17 of
the Rules of Procedure are un-
changed. Paragraph Nos. 3. 5, 13, 14,
15, 16 of the Rules of Procedure are
deleted. New paragraph No. 3, 5, 13,
14, 15, and 16 are substituted therefor,
as follows:

3. Any State employment security
agency, individual worker, or employ-
er, or any organization or association
of workers, employers, or the public,
having an interest in these proceed-
ings, may be permitted by the presid-
ing Administrative Iaw Judge to par-
ticipate In these proceedings. Paratici-
patlon by any such interested person
shall be limited to the presentation of
oral argument as provided in para-
graph 12 below and to the submittal of
a brief as provided in paragraph 13(b)
below. Any State employment security
agency, person, organization, or associ-
ation described above, may apply for
permission to participate in these pro-
ceedings as an interested person, by
filing In the office of the Chief Admin-
istrative Law Judge, US. Department
of Labor, Room 720, Vanguard Build-
Ing, 1111 20th Street NW.. Washing-.
ton, D.C. 20036, not later than one
week prior to the date of the liearing,
a written request setting forth the ap-
plicant's name and address and the
name, address and the title or position
of any person who will represent the
applicant. The presiding Administra-
tive Law Judge shall rule on all appli-
cations and Inform the applicants and
the parties of the rulings. -

5. The parties of record shall have
the opportunity to present oral and
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documentary evidence, and cross-ex-
amine witnesses, except as hereinafter
provided in this paragraph.

(a) In the event that the Depart-
ment of Employment Security of the
State of New Hampshire wishes to
raise any constitutional isssue(s) and/
or offer evidence regarding such con-
stitutional issue(s) as a part of this
proceeding, and notwithstanding any
prior Statements filed by it prior to
the revision of these Rules of Proce-
dure, it must first file with the presid-
ing Administrative Law Judge a new
written Statement which contains:

(1) A statement of each such consti-
tutional issue which it proposes to
raise; and

(2) A summary of the evidence to be
offered with respect to each such con-
stitutional issue; this summary must
specify with particularity the sub-
stance and form of the evidence to be
offered. More particularly: (i) if oral
testimony is to be offered regarding
such constitutional issue(s), the State-
ment must specify the name of each
such witness (and qualifications, if an
expert witness) and provide a sum-
mary of the testimony to be offered;
and (ii) if any documentary evidence is
to be offered at the hearing, the State-
ment must list each such document by
title, summarize the relevant portion
or portions thereof, and attach a copy
of each such document (unless such
document was previously furnished to
the presiding Administrative Law
Judge and the other party of record).

(b) The Statement referred to in
paragraph 5(a) above must be filed on
or before August 31, 1978.

(c) In the event that a Statement is
filed which meets the requirements of
-paragraphs 5(a) and (b), and the U.S.
Department of Labor wishes to offer
counter evidence regarding the consti-
tutional issue(s) identified in that
Statement, and notwithstanding any
prior Statements filed by it prior to
the revision of these Rules of Proce-
dure, it must first file a Reply State-
ment which meets the requirements of
paragraph 5(a) (2).

(d) This Reply Statement must be
filed not later than September 7, 1978
or within 7 days of its receipt of the
Statement, whichever occurs later.

13.(a) The parties of record shall be
permitted to file a prehearing brief on
the matters in issue on or before Sep-
tember 11, 1978.

(b) The parties of record and any in-
terested person(s) permitted to partici-
pate in these proceedings shall be per-
mittedT to file a post hearing brief on
the matters in issue, together with
proposed findings of fact and conclu-
sions of law, on or before October 2,
1978.

14. The presiding Administrative
Law Judge shall prepare a recom-
mended decision containing his find-
ings of fact and conclusions of law on
or before October 16, 1978. He shall
promptly certify to the Secretary of
Labor his recommended decision and
the entire record of the proceedings,
and mail a copy of his certified and
recommended decision to each party
of record and to each interested party
permitted to participate in the pro-
ceedings. Additionally, the presiding
Administrative Law Judge shall tele-
phone each of the parties of record to
advise that a copy of the recommend-
ed decision may be picked up by the
parties of record at the address stated
in paragraph 3.

15. The parties of record may, within
7 days from the date upon which the
recommended decision was mailed to
them, file with the Secretary of Labor
a Statement of Exceptions in writing
setting forth any exceptions they may
have to the recommended decision.

16. Following the certification to
him of the recommended decision In
accordance with paragraph 14 aboe,
and the filing of the Statement(s) of
Exceptions, if any, provided for by
paragraph 15 above, the Secretary of
Labor shall render his decision in the
matter, in writing, and shall cause the
parties of record and the interested
parties permitted to participate in the
proceedings to be notified thereof.

* S * *

Signed at Washington, D.C. on
August 15, 1978.

RAY MARSHALL,
Secretary of Labor

[FR Doc..78-23228 Filed 8-17-78; 8:45 am]

[7590-01]
NUCLEAR REGULATORY

COMMISSION

DEVELOPMENT OF A RADIOACTIVE WASTE
DISPOSAL CLASSIFICATION SYSTEM

Consideralion of Specialized Notice Lists

INTRODUCTION

The staff of the Nuclear Regulatory
Commission (NRC) is developing regu-
lations governing the management
and disposal of radioactive waste. To
provide a broad analytic basis for for-
mulation of these regulations, the
staff has contracted a study in which a
radioactive waste classification system
is being developed. The classification
system is not intended to replace exist-
ing practices, criteria, or regulations
relating to the generation, packaging,
handling, or transport of radioactive
material. Rather, it will provide licens-
ees with guidelines regarding the ulti-
mate disposition of waste containing

specific concentrations of individual
radionuclides.

A status report on the study has
been written by the NRC contractor,
Ford, Bacon and Davis, Utah. To
insure maximum public participation,
the NRC staff has published the
report, entitled "A System for Classi.
fying Radioactive Waste Disposal-
What Waste Goes Where?" (NUREG-
0456, June 1978), and is soliciting
public comments on the report. The
staff will incorporate the comments
into the further development of the
classification system, the completion
of the study, and the development of
regulations based on the classification
system.

BACKGROUID

In 1974, the Atomic Energy Commis.
sion (AEC) proposed to prohibit the
disposal of commercially-generated
transuranic (TRU) radionuclides by
shallow land burial. (TRU elements
are elements having atomic numbers
greater than 92.) The proposed rule
was an extension of AEC policies Im-
plemented in 1970, in which waste sus-
pected of containing TRU isotopes in
concentrations greater than 10 nano.
curies (A nanocurie Is one-billionth of
a curie.) per gram was consigned to re-
trievable storage facilities pending the
development of a facility for the ulti-
mate disposal of the waste.

As outlined in the September 12,
1974 Fxmm L REoxsnm notice (39 TR
32921), commercially-generated TRU
waste would have been transferred to
the AEC for storage as soon as practi-
cable but within five years after gen-
eration. The AEC would have then as-
sumed responsibility for storage, treat-
ment, and disposal. Upon delivery of
the waste, the AEC would have taken
title to the waste and would have
levied a fee on the generator of the
waste to cover all cost for subsequent
management.

The limit at which radioactive wasite
would be considered TRU was suggest-
ed, in a footnote to the notice, to be 10
nanocurles of transuranic elements
per gram of waste. Waste that was su,
pect, but had been measured and was
not contaminated with more than 10
nanocuries of transuranic nuclide3 per
gram, would have been consigned to a
licensed commercial burial ground.
The 10 nanocurle per gram limit was
based on an upper range of concentra-
tion of radium In the earth's crust.
TRU elements were compared to
radium in terms of long half life and
radiotoxicity.

A draft environmental statement
("Management of Commercial High
Level and Transuranium-Contaminat.
ed Radioactive Waste," WASH-1539)
was also issued to fulfill requirements
of the National Environmental Policy
Act of 1969 (NEPH). Following the
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creation of the NRC and the Energy
Research and Development Adminis-
tration (ERDA), ERDA withdrew the
draft environmental statement and an-
nounced that the statement would be
greatly expanded in scope and reissued
as a generic environmental impact
statement (GEIS). The GELS is pres-
ently still in preparation and several
modifications to it have been suggest-
ed in a recent Department of Energy
(DOE) task force report (report of
task force for review of nuclear waste
management, DOE/ER-00041D, Feb-
ruary 1978).

COMMMUS ON TE PROPOsEIRU1I
RuLE

The NRC received 27 documents.
from. the public containing comments
on the proposed rule and draft envi-
ronmental statement. (Copies of these
comments are available for public n-
spection in the Commission's Public
Document Room located at 1717 E
Street NW., Washington, D.C. 20555.)
Those that commented on the general
philosophy of the rule expressed no,
essential disagreement. Rather, the
overall concept that the Federal Gov-
ernment would accept title to high-
level and transuranium waste and be
responsible for its subsequent storage,
treatment, and disposail was regarded
favorably.

Issue was taken however, with some
practical considerations in implemen-
tation of the rule--particularly the 10
nanocurie per gram guideline The
general opinion expressed was that
the 10 nanocuries per gram limit was
not justified. Approximately half of
the commentem felt that the proposed
rule should be supported by an eco-
nomic impact analysis that showed a
positive cost-benefit ratio. Fifteen
commenters noted that no practicable
nondestructive assay method existed
for the guideline. The commenters
cited the difficulty, expense, aud per-
sonnel exposures in performing assays.
Several commenters felt that the
forms, volumes and categories., of
wastes subject to Federal management
under the proposed rule posed signifi-
cant logistical problems. A number of
modifications or alternatives to the 10
anocurie per gram guideline were

also suggested, including Federal man-
agement of other. long-lived radiomt-
clides such as Iodine-129.

WASTE CLASSIFICATION SYSTEM

Upon review of the proposed rule
and the comments received from inter-
ested parties, the NRC staff deter-
mined that the proposed rule was un-
workable and initiated development of
regulations which would govern the
disposal of all radioactive waste-not
just TRU-contaminated waste.

The staff initiated a. study to provide
a broad analytic base for a waste: dis-

posal classification system, providing a
foundation for the forthcoming regu-
lations and accompanying environ-
mental impact statements.

As stated in the status report, the
objectives of the classification system
are the following: To classify radioac-
tive wastes according to their require-
ment for safe disposal; to address the
concerns of the public; to implement
the system without undue burden on
those directly affected'by It.

The staff concluded on the basis of a
previous portion of the study that the
objectives- could be best realized by
categorizing waste according to the
type and duration of containment re-
quired for safe disposal.

Three categories are Investigated:
1. CZ= A Waste, which due to high

or persistent and significant radlotoxi-
city, requires isolation In a. repository
or other disposal facility providing a
high degree of containment

CZass B Waste, Which Is acceptable
for disposal In near-surface facilities
such as shallow land burial facilities.

Class C Waste, Which has such low
levels of radioactivity that It can be
disposed of In. a similar manner to non-
radioactive trash.

The classification system then pro-
vides a systematic methodology for de-
fining and quantifying the radioactiv-
ity concentration interfaces between
the categories. Limiting (maximum)
concentrations of class B waste form
the interface between class A and cls
B waste. Similarly, limiting concentra-
tions of class C waste form the inter-
face between Class B and class C
waste.
- The interfaces are determined by
modeling (1), a reference containment
facility (RCF) utilized for the disposal
of class B waste, and (2), a reference
sanitary landfill facility (RSLP) uti-
lized for the disposal of class C waste.
Parameters describing the RCF are
based upon consideration of the char-
acteristics of existing shalow land
burial facilities; parameters describing
the RSLF are based on a model munic-
ipal sanitary landfill. Potential expo-
sures from radioactive waste disposed
of in the reference facilities are then
assumed to occur either from the
waste migrating off-site into man's en-
virbnment or from. individuals (re-
claimers) encountering the radioactive
waste. Reclamation events are as-
sumed to occur after administrative
control of the disposal facility Is relin-
quished. assumed to be a few hundred
years for facilities-licensed for disposal
of class, B waste and inmediately after
disposal of class C waste.

The migration pathways considered
in the study includez Atmospheric
transport to individuals via continuous
(operational) or accidental releases;
ground water migration to a. well pro-
viding water for consumption by indi-

36723

viduals: ground water migration to a
waterway;, surface erosion, to a water-
way.

The assumed reclaimer exposure
mechankm Include: inhalation of
dust by a reclaimer digging in the
waste, orby residents on the reclaimed
site; ingestion of water from. a well dug
by a reclaimer consumption by a. re-
claimer of food grown in contaminated
soil: direct exposure to workers or resi-
dents from gamma radiation.

Several scenarios by which individ-
uals or populations may be exposed to
radiation are proposed and potential
exposures compared to a set of reason-
able dose guidelines. Waste manage-
ment criteria and standards for use as
guidelines are currently under devel-
opment by the Environmental Protec-
tion Agency (EPA), but these criteria;
are not yet available Rather than
delay the study and development of
the waste . disposal classification.
system, the following general guide-
lines were used: 500 mrem per year to
a few individuals (tens of individuals);
l00 mrem per year to many individ-
uals (hundreds of individuals); 1 mrI
per year to many individuals resulting
from disposal of radioactive waste pro
duced during the generation of one
GWe-year of electricty.
, As stated In the report, the guide-

lines were derived for purposes of the
study from consideration of recom-
mendations by the International Com-
mission on Radiological Protection
(ICRP) and from insights gained
during the course of the study. Dose
limitations apply ta either the whole
body or critical organs depending on
the most restrictive case per individual
radionuclide. Population dose commit-
ments are also consideed.

Based on the guldelinesthe allowa-
ble radionuclide concentrations are
calculated for each scenario for each
reference facility. For each radionu-
cdlde and facility, the most restrictive
scenario determines the maximum al-
lowable concentration (MAC) suitable
for disposaL. Mixtures of Isotopes are
accounted for in the methodology, as
well as the effects of the ingrowth of
radioactive daughter products. CPoten-
tial multiple pathway exposures are ]
also under investigation.)

The value $1,000 per man-rem was
used as an "as low as reasonably
achievable" (ALARA) guideline for
cost-benefit analysis purposes. It was
noted that for proper application of
this guideline, all positive and negative
impacts as well as the timing and rate
of occurrence of the impacts should be
considered. As explained in the report,
this was not always possible in the
scope of the study and the guideline
was used with caution. With some ex-
ceptions, howerer, the application of
this guideline was not the most restric-
tive factor in matching the disposal
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methods with the concentration inter-
faces.

It is important to emphasize that
the NRC is not now promulgating
either the study guidelines or the in-
terface concentrations for rulemaking.
The guidelines are applied with the
waste classification methodology in
order to estimate potential exposures
that could occur if a particular series
of events took place. The methodology
and guidelines are-not used to predict
actual exposures resulting from dis-
posal of radioactive waste.

For one example isotope, plutonium-
239, the preliminary interface concen-
tration between class B and class A
waste Is calculated to be 100 nanocur-
ies per cubic centimeter of waste,
based upon an individual receiving a
postulated dose to bone of 500 mrem
per year during reclamation activities
at the RCF. The class A/class B inter-
face concentration for another exam-
ple isotope, cesium-135, is limited by a
postulated reclaimer receiving a hypo-
thetical dose to bone 500 mrem per
year from ingestion of contaminated
food produced on the RCF site. In this
case, the interface concentration is
calculated to be 0.19 microcuries per
cubic centimeter of waste.

The example interface concentra.
tions are limits for the average concen-
trations of the particular isotopes
buried at the reference facility. The
maximum concentrations in an indi-
vidual waste container could be a
factor of 10 higher (i.e., 1 and 1.9 mi-
crocuries, respectively, per cubic centi-
meter of waste). Reclamation events
for the above calculations were also as-
sumed to occur after the site was re-
leased for completely unrestricted
use-a time 150 years after waste em-
placement in the RCF during which,
most of the short-lived radioisotopes
will have decayed. In reality, it may be
unlikely that institutional controls
would be relaxed to the point that
such exposures would actually occur.
(For example, it is possible that the
surface of a facility used for the dis-
posal of class B waste could be opened
for public use but restrictions would
be still imposed on excavations.)

To investigate the versatility and
usefulness of the radioactive waste
classification system, the methodology
is applied, with some adaptations, to
some specific waste types and situa-
tions. The methodology is applied to
decommissioning waste from nuclear
power reactors and fuel reprocessing
plants, and also to fuel element hulls.
Specific materials such as mill tailings
and coal ash containing low concentra-
tions of radioactivity are also analyzed
using the classification methodology.
Next, two specific sites are analyzed.
One site is an existing low-level waste,
shallow land burial facility near
Maxey Flats, Ky., and the other site is

NOTICES

a uranium ore residue processing fa-
cility in Hazelwood, Mo. Other appli-
cations of the methodology are also
planned.

REQUEST FOR PUBLIC COMMENT

It is again emphasized that the NRC
is not presently promulgating inter-
face concentrations for rulemaking;
but rather is'developing a tool to be
applied across the broad spectrum of
waste types and radioactivity levels.
The calculated interface concentra-
tions are intended to be reasonable
limits obtained by utilizing specific
guidelines. If different guidelines are
ultimately established, however, the
concentration interfaces may be recal-
culated. In addition, further refine-
ments in the methodology may also
subject the limits to change.

The development of the waste classi-
fication methodology has been assist-
ed by comments and suggestions from
various government agencies such as
DOE, EPA, and the U.S. Geological
Survey (USGS), as well as the Adviso-
ry Committee on Reactor Safeguards
(ACRS). Under the auspices of the
contractor, discussions have been held
with an independent advisory panel
versed in the technical aspects of
waste disposal.

The NRC staff is also incorporating
public comments into the'further de-
velopment of the methodology and
the completion of the study. For this
reason, the results of the study at its
current status are being published at
this time. A document describing the
classification system and applications,
entitled "A System for Classifying Ra-
dioactive Waste Disposal-What
Waste Goes Where?" (NUREG-0456,
June 1978) has been published. This
contractor's status report should be re-
garded as a solicitation of comments
on a study in progress rather than a
solicitation for comments on a final
report being considered by the NRC
staff. Comments are specifically re-
quested in the following areas: The
overall approach; the migration path-
ways and exposure mechanisms; the
exposure guidelines; and applications
of the methodology.

Comments should be mailed no later
than October 17, 1978, to the Assistant
Director for Waste Management, Mail
Stop SS-396, U.S. Nuclear Regulatory
Commission, Washington, D.C. 20555.

A copy of the report is available for
public inspection at the Commission's
Public Document Room located at
1717 H Street NW., Washington, D.C.
20555. (Copies of public comments re-
ceived by the Commission will also be
placed in the public document room as
the comments are received.) In addi-
tion, single copies of the report may be
obtained to the extent of supply by
writing the Division of Technical In-
formation and Document Control, U.S.

Nuclear Regulatory Commisslon,
Washington, D.C. 20555. Copies are
also available for purchase through
the National Technical Information
Service, Springfield, Va. 22161.

CONsIDEmATIoN or SPEcIALIzED Nones
LISTS

The NRC has published and will
continue to publish numerous docu-
ments (identified by title and a
"NUREG" number-e.g., NUREG- ..... )
relating to the regulation and manage-
ment of radioactive waste. Such docu-
ments cover a broad spectrum of sub-
Jects and individual interests. The
NRC staff is considering announcing
the availability of these documents by
means of specialized notice lists. Such
lists would: (1) Insure that all persons
and organizations who are interested
in radioactive waste management are
aware of the general availability of
pertinent documents, (2) avoid inun-
dating individuals with material In
which they are not interested, and (3)
avoid unnecessary costs of printing
and distribution.

The following general subject areas
are presently proposed for the notice
lists:

A. High-level waste (HLW) management:
Al. Regulatory programs (general-all

HLW documents).
A2. Siting.
A3. Facility design.
A4. Facility operation.
A5. Facility monitoring.
A6. Waste treatment/solidification, char-

acteristics, and properties.
A7. Documents relating to specific actual

or proposed HLW facilities (please specify
which facility).

B. Low-level waste (LLW) management:
Bl. Regulatory programs (general-dl

LLW documents).
B2. Siting.
B3. Facility design.
B4. Facility operations.
B5. Facility monitoring.
B6. Facility decommissloning, funding,

and long-term care.
B7. Documents relating to specific actual

or proposed LLW facilities (please specify
which facilities).

B8. Waste treatment/solidification, char.
acterlstics, and properties.

C. Waste volume projections.
D. Decontamination and decommiloning

of fuel cycle facilities.
E. Uranium mill tailings.
F. Radioactive gases.
G. Waste classification.
H. General waste management goala or

policy.
I. Other areas (please specify).

If you wish to be placed on any of
these notice lists that may be devel-
oped by the NRC, please notify by
writing to Louise Dressen, Mail Stop
SS-426, U.S. Nuclear Regulatory Com-
mission, Washington, D.C. 20555, by
October 17, 1978. The request should
include your name, affiliation, address,
and the code(s) of the subject areas
for which you wish to receive notice.
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Dated at Silver Spring, Md., this 4th
day of August 1978.

KITTv S. DRAGONETTE,
Acting Chief, Low-Level Waste

Branch, Division of Fuel Cycle
and Material Safety..

[FR Doec. 78-22964 Filed 8-17-78; 8:45 am]

[3110-01]
OFFICE OF MANAGEMENT AND

BUDGET

CLEARANCE OF REPORTS

- List of Requests

The following is a list of requests for
clearance of reports intended for use
in collecting information from the
public received by the 'Office of Man-
agement and Budget on August 11,
1978 (44 U.S.C. 3509). The purpose of
publishing this list in the FERsAL
REGISTER is to inform the public.

The list includes the title of each re-
quest received; the name of the agency
sponsoring the proposed collection of
information; the agency form
number(s), if applicable; the frequency
with thich the information is proposed
to be collected; an indication of who
will be the respondents to the pro-
posed collection; the . estimated
number of responses; the estimated
burden in reporting hours; and the
name of the reviewer or reviewing divi-
sion or office.

Requests for extension which appear
to raise no significant issues are to be
approved after brief notice through
this release.

Further information about the items
on this daily list may be obtained from
the Clearance Office, Offi6e of Man-
agement and Budget Washington, D.C.
20503, 202-395-4529, or from the re-
viewer listed.

NEW FoaRZs

FEDERAL ACQUISITION INSTITUTE

Opinion Survey Contract Manager Future,
single-time, 25 individual contract manag-
ers, Caywood, D. P., 395-3443.

DEPAETINT OF AGRICULTURE

Economics, Statistics, and Cooperatives
Service, Craft Guideline Survey, single-
time, 24 craft cooperatives, Office of
Federal Statistical Policy and Standard,
673-7956.

A Study of Profiles of Emerging Coopera-
tives in the South, single-time, 200
southern cooperatives, Clearance Office,
395-3772

U.S. INTERNATIONAL TRADE CO[MISSION

Producers' Questionnaire: Importers' Ques-
tionnaire-Nuts, Bolts, and Screws, single-
time, 70 producers and importers of bolts,
nuts, and large screws, Kincannon, C.
Louis, 395-3211.

DEPARTMENT OF AGRICULTURE

Forest Service, Wood-Destroying Beetle
Survey, single-time, 1,895 member firms of
association promoting hardwood products,
Caywood. D. P., 395-3443.

DEPARTMENT OF IEALTH, EDUCATION, AND
WELFARE

Public Health Service, 1978-79 National Na-
tality and Fatal Mortality Surveys. single-
time, 2,300 mothers, physicians, and aso-
clation, with live birth and fetal death.
Office of Federal Statistical Policy and
Standard, 673-7956.

DEPARTMENT OF TREASURY

Assistant Secretary (Economic Policy), Fl-
nanclal Liabilities to, and Claims on Un-
affiliated Foreigners, CQ-1, IA, 2, and
2A, quarterly, 3.200 U.S. nonbanking en-
terprises, Office of Federal Statistical
Policy and Standard. 673-7956.

Dollar Deposit and Certificate of Deposit
Claims on Banks Abroad, IC-M, month-
ly. 900 U.S. nonbanking enterprises,
Office of Federal Statistical Policy and
Standard, 673-7956.

REVISIOrS

DEPARTZMTT OF coMMCE

Bureau of Census, Annua Survey of Manu-
factures, MA-100, MA-100S, annually,
-sample of manufacturing establishments,
70,000 responses, 280,000 hours, Office of
Federal Statistical Policy and Standard.
673-7956.

DEPARTIMNT OF HEALTH, EDUCATION, AD
WELFARE

Health Care Financing Administration, Re-
quest to Establish Eligibility In the Medi-
care and/or Medicaid Programs to Provide
Outpatient PJlysical Therapy Service,
HCFA-1856, annually, clinics, rehabita-
tion agencies and public health agencies
for above. 200 responses, 20 hours. Rich-
ard Eisinger, 395-214.

DEPARTIE11T OF COMs=,cE

Economic Development Administraton.
Public Works Application and Public
Works Preapplicaton, ED-10lA and 10LP.
on occasion, State and local governments,
800 responses, 46,200 hours. Budget
Review Division. 395-4775.

EXTENSIONS

DEARTUENT OF COLMMUCE

Bureau of Census, Softwood Plywood-
Production and Selected Material Con-
sumption Report. MA-24H, annually.
plywood manufacturers, 177 responses,
177 hours, Office of Federal Statistical
Policy and Standard. 673-7956.

.Lumber Production and Stocks. MA-24T,
annually, sawmills, 2,500 responses,
1,250 hours- Office of Federal Statistical
Policy and Standard, 673-7956.

DEPART1ENIT OF THE INT RIOR,

Bureau of Mines. Tungsten Concentrate
and Tungsten Products, 6-1142-L month-
ly, producers and consumers of tungsten.

444 responses, 888 hours, Office of Federal
Statistical Policy and Standard, 673-7956.

DAviD R. LEuor.Ow,
Budget and Management Officer.

EFR Doec. 78-23264 Filed 8-17-78; 8:45 am]

[3110-01]
CLEARANCE OF REPORTS

List of Requests

The following is a list of requests for
clearance of reports intended for use
in collecting information from the
public received by the Office of Man-
agement and Budget on August 14,
1978 (44 U.S.C. 3509). The purpose of
publishing this list hr the FEDERAL
REGISTER Is to inform the public.

The list includes the title of each re-
quest-received; the name of the agency
sponsoring the proposed collection of
Information; the agency form
number(s), if applicable; the frequency
with which the information is pro-
posed to be collected; an indication of
who will be the respondents to the
proposed collection; the estimated
number of responses; the estimated
burden in reporting hours; and the
name of the reviewer or reviewing divi-
sion or office.

Requests for extension which appear
to raise no significant Issues are to be
approved after brief notice through
this release.

Further information about the items
on this daily list may be obtained from
the Clearance Office, Office of Man-
agement and Budget, Washington,
D.C. 20503, 202-395-4529, or from the
Reviewer listed.

Nsw FoaJ, s

DEPARTZM OF COM&MnCE

Bureau of Census,
Prellst Address Register-1980 Decennial

Census, D-IOIA and D-101B, single
time, 900.000 households not covered by
commercLl list, Office of Federal Statis-
tical Policy and Standard. 673-7956.

Address Listing Page for Special Place
Prellst-1980. Decennial Census, D-

- 105A, single time. 30,000 households on
special places, Office of Federal Statisti-
cal Policy and Standard. 673-7956.

DEPAuM'T oF HEALTH. EDUCATION, AND
WELFARE

Food and Drug Administration, High-Yield
Criteria Form, other (see SP-83), emer-
gency service physicians in at least four
hospitals, Office of Federal -Statistical
Policy and Standard, 673-7956.

National Institutes of Health, National
Survey of Public Attitudes, Knowledge
and Practices Related to Breast Cancer.
single time, samples of women/spouses in
general population. Office of Federal Sta-
tistical Policy and Standard. 673-7956.

Public Health Service. An Evaluation of the
Potential Use of Multiplicity on Research
on Population Movement single time,
households In Rhode.Island, Office of
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Federal Statistical Policy and Standard,
673-7956.

DEPARTMENT OF LABOR

Labor Management and Service Administra-
tion, Survey Instrument to Study Multi-
Employer Pension Plans, LMSA 88T,
single time, 200 administration of private
multi-employer pension plans, Strasser,
A., 395-6132.

EXTENSIONS

DEPARTMENT OF COrMERCE

Bureau of Census, Rubber-Annual Report
on Receipts, Production, Consumption,
Shipments, and Stocks, MA-30A, annual-
ly, rubber and rubber product manufac-
turers and dealers, 375 responses, 188
hours, Office of Federal Statistical Policy
and Standard, 673-7956.

DEPARTIENT OF HEALTH, EDUCATION, AND
WELFARE

Social Security Administration,
Request for Claim Number Verification,

SSA-1600 U3, on occasion, carr./in-
termed, who need to verify a Mledicare
claim number, 400,000 responses, 32,000
hours, Reese, B. F., 395-3211.

Annual Report of Earnings, SSA 777, an-
nually, beneficiaries who had benefits
suspended because of work activity in
prior year, 1,000,000 responses, 250,000
hours, Human Resources Division, 395-
3532.

DAVID R. LEUTHOLD,
Budget and Management

Officer.
[R Doc. 78-23265 Filed 8-17-78: 8:45 am]

[7115-01]
POSTAL RATE COMMISS!ON

POSTAL SERVICE PROPOSED REGULATION

Technical Comments

AUGUST 14, 1978.
Notice is hereby given that the un-

dersigned, at the direction of the
Chairman of the Postal Rate Commis-
sion, today transmitted to the U.S.
Postal Service certain technical com-
ments prepared by the Commission's
advisory technical staff. These com-
ments consist of technical analysis of a
draft regulation concerning bulk rate
third-class mail pieces which bear at-
tachments; the Postal Service pub-
lished its proposal of the draft regula-
tion on July 17, 1978.1 The comments
transmitted to the Postal Service do
not relate to any currently docketed
proceeding before the Postal Rate
Commission, do not constitute the of-
ficial opinion of the Commission, and
do not necessarily reflect the views of
the Chairman or any other Commis-
sioner.

In accordance with the Commis-
sion's rules, copies of the transmitted
technical comments .'will be made
available for public inspection in the

'See 43 FR 30579-80 (July 17, 1978).

Commssion s reading room during
regular business hours.

By direction of the Chairman.

DAVID F. HARRIS,
Secretary.

[FR Doe. 78-23198 Filed 8-17-78; 8:45 am]

[8010-01]
SECURITIES AND EXCHANGE

COMMISSION

[Release No. 34-15054; File No. SR-Amex-
78-16]

AMERICAN STOCK EXCHANGE, INC.

Self-Regulatory Organizations; Proposed Rule
Change

Pursuant to section 19(b)(1) of the
Securities Exchange Act of 1934, 15
U.S.C. 78s(b)(1), as amended by Pub.
L. 94-29, 16 (June 4, 1975), notice Is
hereby given that on August 2, 1978,
the above-mentioned self-regulatory
organization filed with the Securities
and Exchange Commission, a i5roposed
rule change as follows:

STATEMENT OF TERIS OF SUBSTANCE OF
THE PROPOSED RULE CHANGE

The American Stock Exchange, Inc.
("Amex") proposes to amend ex-
change rule 950(b), the text of the
proposed amendment is set forth
below (italics indicate new language).

RULE 950. (b) RULES OF GENERAL
APPLICABILITY

Rule 950. (b) The provisions of rule
111 and the commentary thereto, with
the exception of paragraphs (b) and
(e) of such rule and the commentary
insofar as it relates to such para-
graphs, shall apply to exchange option
transactions.

In addition, the following commen-
tary shall also apply to an order in a
class of options also traded on another
exchange whiclh is placed for an ac-
count in which a market maker in op-
tions registered as such on such other
exchange has an interest (a "covered
account"):

Commentary

.01 No member or member organi-
zation shall place, or permit to be
placed, an order on the exchange
which establishes or increases a posi-
tion in a class of options for a covered
account (other than an order specified
by paragraph .02 of this commentary)
unless such order yields priority and
parity to all other off-floor orders.

.02 No member or member organi-
zation shall place, or permit to be
placed, an order which establishes or
increases a position in a series of op-
tions with a specialist on the exchange
for a covered account without so iden-
tifying that order to the specialist.

Such order shall be deemed to be an
on-floor orderfor the account of a reg.
istered trader until the intervention of
two trades in the same series of op-
tions" Provided, however, That the pro-
visions of paragraphs (a), (4), (c), and
(e) of rule III shall not apply to that
order.

STATEIENT OF BASIS AND PunROSI:
The purpose of the proposed amend-

ment is to provide similar treatment
for the execution of option orders
placed on the Amex by option market.
makers in their professional capacity
regardless of the exchange on which
they are located. The amendment
would eliminate the current disparity
whereby certain orders initiated on
the exchange by Amex market-makers
are subject to restrictions which do
not apply to such orders entered by
market-makers registered on other ex-
changcs when dealing on the ex-
change in dually listed options.

Under the present rules, in establish.
Ing or increasing a position for ac-
counts in which they have an Interest,
Amex market-makers must yield to all
orders originating from off the floor,
even if such off/floor orders are those
of market-makers registered on other
exchanges. In addition, If an Amex
market-maker chooses to place such
an order on the limit order book, it
does not take position on the book
until the intervention of two trades;
while an order originating from off-
floor (even that of a nonmember
market-maker), would take an immedi-
ate position on the limit order book,

Under current rules, it Is possible for
an order entered on the Amex for the
account of an option market-maker
from another exchange to have prior-
ity over (I) a previously entered order
by an Amex market-maker and (I1) su-
sequently entered orders of public cus-
tomers or other non-market-makers,
thus, placing the Amex market nt a
competitive disadvantage with a com-
peting market in those options.

The basis for the proposed amend-
ment to rule 950(b) is authorized by
section 6(b) of the Act and the ex-
change believes that such amendment
will serve to promote just and equita-
ble principles of trade and to protect
investors.

No written comments were solicited
or received.

The Amex has determined that the
proposed amendment will not impose
any burden on competition; rather, it
will eliminate a competitive disadvan-
tage to the Amex marketplace.

On or before September 22, 1978, or
within such longer period (i) as the
Commission may designate up to 90
days of such date If It finds such
longer period to be appropriate and
publishes its reasons for so finding or
(i) as to which the above-mentioned
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self-regulatory organization consents,
the Cominission will:

(a) By orddr approve such proposed
rule change; or

(b) Initiate proceedings to determine
whether the . proposed rule change
should be disapproved.

Interested persons are invited to
submit written date, views, and argu-
ments concerning the foregoing. Per-
sons desiring to make written submis-
sions should file six copies thereof
with the Secretary of the Commission,
Securities and Exchange Commission,
Washington, D.C. 20549. Copies of the
filing with respect to the foregoing
and of all written submissions will be
available for inspection and copying at
the Public Reference Room, 1100 L
Street NW!, Washington, D.C. Copies
of such filing will also be available for
inspection and copying at the princi-
pal office of the above-mentioned self-
regulatory organization; All submis-
sions should refer to the file number
referenced in the caption above and
should be submitted on or before Sep-
tember 8, 1978.

For the Commission by the Division
of Market Regulation, pursuant to del-
egated authority.

SnaRLEY E. HoLLIS,
Assistant Secretary.

AUGUST 10, 1978.
[FR Doe. 78-23149 Filed 8-17-78; 8:45 am]

[8010-01]
[Release No. 34-15063; File No. SR-CBOF-

1978-241

CHICAGO BOARD OPTIONS EXCHANGE, INC.

Self-Regulatory Organizations; Proposed Rule
Change

Pursuant to section 19(b)(1) of the
Securities Exchange Act of 1934, 15
U.S.C. 78s(b)(1) as amended by Pub. T,
94-29, 16 (June 4, 1975), notice is
hereby given that on August 3, 1978,
the above-mentioned self-regulatory
organization filed with the Securities
and Exchange Commission a proposed
rule change as follows:

ExcHAE's STATEmENT OF THE TERMS
OF SUBSTANCE OF THE PROPOSED RULE
CHANGE

Rule 17.2. Complaint and Investiga-
tion.

(a) No change.
(b) Conduct of investigation. No

member or person associated with -a
member shall impede or delay an ex-
change investigation respecting possi-
ble violations within the disciplinary
jurisdiction of the exchange nor refuse
to furnish testimony, documentary
materials or other information re-
quested by the exchange during the
course of its investigation. A member

or person associated with a member is
entitled to be represented by counsel
during any exchange investigation.

[(b)' (c) Report. In every instance
where [an investigation has been insti-
tuted'as a result of a complaint re-
ceived by the exchange, and In every
other instance In which] an investiga-
tion results in a finding that there are
reasonable grounds to believe that a
violation has been committed, the ex-
change staff shall submit a written
report of Its investigation to the Busi-
ness Conduct Committee.

Rule 17.3. Charges.
(a) Determination not to initiate

charges. Whenever It shall appear to
the Business Conduct Committee from
the report of the staff of the exchange
that no probably cause exists for find-
ing a violation within the disciplinary
jurisdiction of the exchange, or when-
ever the Business Conduct Committee
otherwise determines that no further
[proceedings are] action is warranted,
it shall issue to the Board a written
statement to that effect setting forth
its reasons for such a finding. A [copy
of the] similar statement shall be sent
to any member who is the 'subject of
the report and to the complainant, if
any.

(b) No change. "
Rule 17.5. Hearing.
(a) No change. •
(b) Notice and list of documents.

Parties shall be given at least 15 days'
notice of the time and place of the
hearing and a statement uf the mat-
ters to be considered therein. [All doc-
umentary evidence Intended to be pre-
sented in the hearing by the respon-
dent, the exchange, or any other party
must be received by the panel at least
8 days in advance of the hearing or It
may not be presented in the hearing.
The parties shall furnish each other
with a list of all documents submitted
for the record not less than 4 days in
advance of the hearing, and the docu-
ments themselves shall be made avail-
able to the parties for inspection and
copying.] Not less than 8 days in ad-
vance of the scheduled hearing date,
each party shall furnish to the Panel
and, to the other parties copies of all
documentary evidence such party in-
tends to present at the hearing. Where
time and the nature of the proceeding
permi the parties shall meet in a pre-
hearing conference for the purpose of
clarifying and simplifying issues and
otherwise expediting the proceeding.
At such prehearing conference, the par-
ties shall attempt to reach agreement
respecting the authenticity and con-
tents of documents, facts and issues
not in dispute, and any other items
which will serve to expedite the hear-
ing of the matter.

(c) Conduct of hearing. The Panel
shall determine all questions concern-
ing the admissibility of evidence and
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shall otherwise regulate the conduct
of the hearing. Formal rules of evi-
dence shall not apply. The charges
shall be presented by a representative
of the exchange who, along with re-
spondent and any other party, may
present evidence and produce wit-
nesses who shall testify under oath
and are subject to being questioned by
the Panel and the other parties. The
Panel may request the production of
documentary evidence and witnesses.
The respondent and intervening par-
ties are entitled to be represented by
counsel who may prticipate fully in
the hearing. A transcript of the hear-
ing shall be made and shall become
part of the record.

Rule 17.9. Review.
(a) Petition. The respondent shall

have [103 15 days after service of
notice of a decision made pursuant to
rule 17.8 of this chapter to petition for
review thereof. Such petition shall be
in writing and shall specify the find-
ings and conclusions to which excep-
tions are taken together with reasons
for such exceptions. Any objections to
a decision not specified by written ex-
ception shall be considered to have
been abandoned.

(b) Conduct of review. The review
shall be conducted by the Board or a
committee of the Board composed of
at least three Directors. Unless the
Board shall decide to open the record
for the introduction of evidence or to
hear argument, such review shall be
based solely upon the record and the
written exceptions filed by the parties.
Based upon such review, the Board
may affirm, reverse or modify, in
whole or in part, the decision of the
Business Conduct Committea Such
modification may include an increase
or decrease of the sanction. The deci-
sion of the Board shall be in writing
and shall be final.

(c) No change.
Rule 17.10. Judgment and penalty.
(a) No change.
(b) Effective date of judgment. Pen-

alties Imposed under this chapter shall
not become effective until the ex-
change review process is completed or
the decision otherwise becomes final-
Pending effectiveness of a decision im-
posing a penalty on the respondent,
the Business Conduct Committee may
Impose such conditions and restric-
tions on the activities of the respon-
dent as the Committee considers rea-
sonably necessary for the protection
of investors and the exchange.

Rule 17.11. Miscellaneous provisions.
(a) Service of notice. Any charges,

notices, or other documents may be
served upon the respondent either per-
sonally or by leaving the same at his
place of business or by deposit in the
U.S. post office, postage prepaid via
registered or certified mall addressed
to the respondent at his [last known
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place of business] address as it ap-
pears on the books and records of the
exchange

(b) No change.

EXCHANGE'S STATEMENT OF BASIS AND
PURPOSE

The purposes of the proposed revi-
sions in this rules change are as fol-
lows:

Rule 17.2. Proposed new paragraph
17.2(b) makes explicit the obligation
of ,all exchange members to cooperate
In all exchange investigations involv-
ing possible rules violations and codi-
fies something now observed in prac-
tice, the right to be represented by
counsel during an exchange investiga-
tion.

The proposed revision of rule 17.2
also includes a deletion of language
from old section 17.2(b) so that the ex-
change staff need only provide reports
to the Business Conduct Committee
respecting complaints which give rea-
sonable grounds to believe a violation
has been committed. This change will
free the exchange staff of the obliga-
tion to submit to the Committee
formal reports on complaints which do
not appear to involve violative activity
and will permit the Committee to con-
centrate its attention on matters
which the staff believes may involve
violative activity.

Rule 17.3. The proposed revision to
rule 17.3 would make clear that the
Board of Directors should be advised
whenever the Business Conduct Com-
mittee, upon coisideration of a report
by the staff, determines not to initiate
charges. The proposed revision to rule
17.3 also provides that a determination
not to initiate charges must be com-
municated to the subject of the inves-
tigation as well as the complainant.
The exchange believes that a member
or person associated with a member
who has been the subject of an investi-
gation is entitled to advice that an in-
vestigation has been concluded and
that such advice will not hamper the
exchange's regulatory capability.

Rule 17.5. The proposed change to
rule 17.5(b) is intended to facilitate
the hearing of disciplinary matters by
requiring the parties, to exchange doc-
uments and witness lists well in ad-
vance of the hearing date and to at-
tempt to arrive at agreement on un-
controverted issues in advance of the
hearing.

The proposed change to rule 17.5(c)
explicitly provides that the Committee
may call for the production of wit-
nesses and evidence.

Rule 17.9. The proposed change to
rule 17.9(b) spells out the power of the
Board of Directors upon review of a
disciplinary matter. By making explic-
it what is now implicit-the power of
the Board to increase a sanction-the
proposed revision will put respondents

on notice of the possibility that the
sanction may be increased if a matter
is reviewed by the Board.

Rule 17.10. This change is intended
to maie explicit that sanctions -im-
posed by the Business Conduct Com-
mittee will ordinarily be deemed to be
effective after Board review: notwith-
standing further appeal to the Com-
mission.

Rule 1Z11. This change is designed
to make the provision of notice for dis-
ciplinary matters accord more nearly
with article X of the exchange consti-
tution.

The bases under the act for the pro-
posed rule change sections 6(b)(1),
6(b)(5), 6(b)(6), 6(b)(7), and 6(d)(1) in
that the proposed change is designed
to enhance the ability of the exchange
to enforce compliance with its rules
and to provide a fair procedure for the
appropriate disciplining of its mem-
bers and persons associated with mem-
bers.

Comments were neither solicited nor
received regarding this proposed rule
change.

The exchange does not believe this
proposed rule change will burden com-
petition.

On or before September 22, 1978, or
within such longer period (i) as the
Commission may designate up to 90
days of such date if it finds such
longer period to be appropriate and
publishes its reasons for so finding or
(i) as towhich the above-mentioned
self-regulatory organization consents,
the Commission will:

(A) By order approve such proposed
rule change, or

(B) Institute proceedings to deter-
mine whether the proposed rule
change should be disapproved.

Interested persons are invited to
submit written data, views, and argu-
ments concerning the foregoing. Per-
sons desiring to make written Submis-
sions should file six copies thereof
with the Secretary of the Commission,
Washington, D.C. 20549. Copies of the
filing with respett to the foregoing
and all written submission will be
available for inspection and copying in
the Public Reference Room, 1100 L
Street NW., Washington, D.C. Copies
of such filing will also be available for
inspection and copying at the princi-
pal office of the above-mentioned self-
regulatory organization. All submis-
sions should refer to the file number
referenced in" the caption above and
should be submitted on or before Sep-
tember 8, 1978.

For the Commission by the Division
of Market Regulation, pursuant to del-
egated authority.

SHIRLEY E. HOLLIS,
Assistant Secretary.

AUGUST 14, 1978.
[ER Doc. 78-23150 Filed 8-17-78; 8:45 nml

[8010-011
- [Re]. No. 10356; 812-4333]

LIANKERS SECURITY VARIABLE ANNUITY FUND
A, ET AL

Filing of Application for Amendment to Order
of the Act for Approval of Offers of Ex-
change, and for Amendment to Order of Ex-
emption

AUGUST 10, 1978.
Notice is hereby given that Bankers

Security Life Insurance Society
("Bankers Security"), a New York
stock life insurance company; Bankers
Security Variable Annuity Fund A
("Separate Account A"), Bankers Se-
curity Variable Annuity Fund B ("Sep-
arate Account B"), Bankers Security
Variable Annuity Fund C ("Separate
Account C"), a unit investment tritut
registered under the Investment Com-
pany Act of 1940 (the "Act"); Bankers
Security Variable Annuity Fund D
("Separate Account D"), Bankers Se-
curity Variable Annuity Fund E ("Sep-
arate Account E"), Bankers Security
Variable Annuity Fund F ("Separate
Account F"), Bankers Security Vail-
able Annuity Fund G, ("Separate Ac-
count G"), and Bankers Security Vari-
able Annuity Fund H ("Separate Ac-
count H"), 1701 Pennsylvania Avenue,
NW., Washington, D.C. 20006, a unit
investment trust registered under the
Act, Oppenheimer Fund, Inc., Oppen-
heimer A.I.M. Fund, Inc., Oppenhei-
mer Income Fund of Boston, Inc., Op-
penheimer Tax-Free Bond Fund, Inc.,
Oppenheimer Monetary Bridge, Inc.,
Oppenheimer Time Fund, Inc., Oppen-
heimer Special Fund, Inc., Oppenhei-
mer Option Income Fund, Inc., and
Oppenheimer High Yield Fund, Inc.,
diversified open-end investment com-
panies registered under the Act; and
Oppenheimer Systematic Capital Ac-
cumulation Program ("OSCAP"), Op-
penheimer Time Fund Capital Accu-
mulation Program ("TIMECAP") and
Oppenheimer Capital Accumulation
Program of Shares of A.I.M. Fund,
Inc. ("AIMCAP"), unit Investment-
trusts registered under the Act (here-
inafter collectively referred to as "Ap-
plicants"), One New York Plaza, New
York, N.Y. 10004 filed an application
on July 14, 1978, and an amendment
thereto on August 3, 1978, pursuant to
section 11 of the Act for an amended
order approving certain offers of ex.
change, and pursuant to section 6(c) of
the Act for an amended order of ex-
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emption from section 27(a)(3) and
Rule 27a-2 thereunder, sections 27(d),
27(e), 27(f), and Rules 27e-1 and 27f-1
thereunder, section 26(a) and section
27(c)(2). All interested persons.are re-
ferred to the Application on file with
the Commission for a statement of the
representations therein which are
summarized below.

Previously, by application dated Oc-
tober 3, 1975, and amendments there-
to, the Applicants, -with the exception
of Separate Accounts G and H. the
Oppenheimer Option Income Fund,
Inc., the Oppenheimer Tax-Free Bond-
Fund, Inc., and the Oppenheimer
High Yield Fund, Inc. applied for an
order approving the certain offers of
exchange described in the application
and for exemptions from the above-
named sections and Rules. On Febru-
ary 17, 1976, a Notice was issued of the
filing of said application (Investment
Company Act Release No. 9160) and
an Orde was issued on March 19,
1976, granting the relief requested in
the application (Investment Company
Act Release No. 9212).

By Application dated August 22,
1977, and an amendment thereto, Sep-
arate Account G, the Oppenheimer
Option Income Fund, Inc. and the Op-
penheimer Tax-Free Bond Fund, Inc.
applied to be added as participants in
the offers of exchange in order that
those Applicants could receive the
benefits of exemptions previously
granted to the other described Appli-
cants. No additional relief was request-
ed. On September 28, 1977, a Notice
was issued of the filing (Investment
Company Act Release No. 9949) and
an Amended Order was issued on Oc-
tober 31, 1977, granting the relief re-
quested in the application (Investment
Company Act Release No. 9979).

The purpose of this application Is to
amend the aforementioned Orders
solely -to add Separate Account H and
the Oppenheimer High Yield Fund,
Inc. As participants in the offers of ex-
change in order that these new Appli-
cants may receive the benefits of ex-
emptions previously granted to the
other described Applicants.

There is no additional relief request-
ed although in connection with trans-
fers -of less than $25,000 from the Op-
penheimer High Yield Fund, Inc. to
Separate Account H, a reduced sales
charge will be imposed. Separate Ac-
count H was established by Bankers
Security Life Insurance Society on
July 7, 1978, and is included in the
unit investment trust which now con-
sists of Separate Accounts D, E, F, and
G. The assets of Separate Account H
are to be invested at net asset value in
shares of the Oppenheimer High Yield
Fund, Inc. (the-"Fund").

Shares of the Fund which have been
issued for not less than 6 months and
shares of the fund acquired through

reinvestment of dividends and distri-
butions on such Fund shares may be
exchanged at net asset value (without
a sales charge) for shares of any of the
funds in the Oppenheimer Group.

The Oppenheimer Group consists of
the following funds:

Oppenheimer Fund, Inc., Oppenhei-
mer A.I.M. Fund, Inc., Oppenheimer
Income Fund of Boston, Inc., Oppen-
heimer Tax-Free Bond Fund, Inc., Op-
penheimer Monetary Bridge, Inc., Op-
penheimer Time Fund, Inc., Oppen-
heimer Special Fund, Incm, Oppenhei-
mer Option Income Fund, Inc., Hami-
ton Funds, Inc., Hamilton Growth
Fund, Inc., and Hamilton Income
Fund, Inc. Six months after the com-
mencement of the continuous offering
of shares of the Fund, shares of each
fund in the Oppenheimer Group,
other than shares of Oppenheimer
Monetary. Bridge, Inc., Oppenheimer
Tax-Free Bond Fund, Inc. and Hamil-
ton Income Fund, Inc., which were
purchased at net asset other than by
share exchange value may be ex-
changed for shares of the fund on the
same basis.

A fee of $5 is charged for handling
each exchange.

SECTxON 11

Section 11(a) makes it unlawful for
any registered open-end investment
company or principal underwriter
therefor to make an offer to the
holder of a security of such company
or of any other open-end investment
company to exchange his security for
a security in the same or another such
company on any basis other than the
relative net asset values of the respec-
tive securiti6s to be exchanged unless
the terms of the offer have first been
submitted to and approved by the
Commission. Section 11(c) of the Act
provides that, irrespective of the basis
of exchange, the provisions of subsec-
tion (a) shall be applicable to any type
of offer of exchange of the securities
of registered unit investment trusts
for the securities of any other invest-
ment company.

Applicants propose to amend the
Orders set forth in Release 9212 and
Release 9979 by offering certain addi-
tional exchange privileges as follows:

(1) First Exchange Right. After the
Fund commences a continuous offer-
ing of Its shares, Bankers Security and
Separate Account H propose to offer
participations in Separate Account H
through non-qualified, immediate or
deferred individual single payment
variable annuity contracts to (i) all
shareholders of Oppenheimer High
Yield Fund, Inc., Oppenheimer Option
Income Fund, Inc., Oppenheimer
Fund, Inc., Oppenheimer A.I.M. Fund,
Inc., Oppenheimer Time Fund, Inc.,
and Oppenheimer Income Fund of
Boston, Inc. (hereinafter collectively
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referred to as the "Funds" and individ-
ualy as a "Fund") and (i planholders
of OSCAP, TIDECAP, and AIRCAP,
registered unit Investment trusts (col-
lectively referred to as "Oppenheimer
Unit Trusts") In exchange for shares
of the Funds held directly, and indi-
rectly in the case of the Oppenheimer
Unit Trusts. Such exchange would
take place on the following basis:

Regarding a shareholder of a Fund,
the exchange would be Initiated by
written request of a shareholder and
delivery of any issued share certifi-
cates to the Transfer Agent. The ex-
change would be accomplished by the
redemption of the Fund shares at net
asset value next determined after re-
ceipt of the request for exchange and
the reinvestment of the proceeds,
without a sales charge (except for re-
duced sales charges described below
for transfers from the Oppenheimer
High Yield Fund, Inc.) in accumula-
tion units of Separate Account H at a
value next determined after receipt of
the assets for purchase of an individu-
al variable annuity contract. If a de-
ferred variable annuity is purchased,
an additional deduction of 0.25 per-
cent would be made as a premium for
the minimum death benefit. Except
for this minimum death premium and
reduced sales loads to be charged on
certain transfers from the Oppenhei-
mer High Yield Fund, Inc., no fee is
charged for this exchange. Any other
prior charge which was specified in
the original application has been
waived on all exchanges.

Any holder of (A) a single payment
plan Issued by any of the Oppenhei-
mer Unit Trusts, or (B) a systematic
plan of TIMECAP, or (C) a systematic
plan issued by any of the other Op-
penheimer Unit Trusts who had held
his plan for at least 18 months, may
exchange his plan for an individual
variable annrqity certificate. The ex-
change would be accomplished by ter-
minating the plan, redeeming the
Fund shares held under that plan at
the net asset value next determined
after receipt of the request for ex-
change and reinvesting the proceeds
without a sales charge in accumula-
tion units of Separate Account H at
their value next determined after re-
ceipt of the assets for purchase. For a
deferred variable annuity, there would
be a deduction of 0.25 percent of such
proceeds as a premium for the Mini-
mum Death Benefit. For the reason
noted above, the reference to the go-
day holding period for (A) and (B) are
deleted. The $5 exchange fee has also
been waived.

Applicants amert that the purpo3e
of the First Exchange Right is to
permit a shareholder or planholder
who desires to carry on his investment
In an investment medium managed by
Oppenheimer pursuant to a variable
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annuity contract rather than directly
or through his Plan, to do so without
paying a sales charge except for cer-
tain reduced charges with regard to
the Oppenheimer High Yield Fund,
Inc.

Applicants contend that a sales
charge should be imposed on the ex-

NOTICES

change from the Fund to Separate Ac-
count H only to the extent the sales
charge of the Oppenheimer High
Yield Fund during the continuous of-
fering period differs from the total de-
ductions charged by Separate Account
H. The following table illustrates the
charge to be imposed:

Total deductions charged-percent

By fund during Difference Imposed upon
Separate account H I continuous offering exchange'

period

Periodic payments .................. 8.50 N/A N/A
'Single payments:

Less than $10,000 .............. 8.50 6.75 1.75
$10,000 but less than

$25.000 ................................... 7.50 6.75 0.75
$25,000 but less than

$50,000 ................................. 6.00 6.00 ..................
$50,000 but less than

$100,000 ................................ 4.00 4.00 ......................
$100.000 but less than

$250,000 ..................................... 3.00 3.00 ......................
$250,000 but less than

$500,000 ..................................... 2.00 2.00 ....... .....
$500,000 and over ............. 1.00 1.00 .......................

'Assumes the Minimum Death Benefit Charge of 0.25% is applied.

The charge of 1.75 percent is to con-
sist of a sales charge of 1.50 percent
and the Minimum Death Benefit of
0,25 percent. The charge of 0.75 per-
cent is to consist of a sales charge of
0.50 percent and the Minimum Depos-
it Benefit of 0.25 percent. When an
Immediate Variable Annuity is re-
quested, the Minimum Death Benefit
charge will not be made.

Applicants contend that the sales
charges imposed for exchanges involv-
ing less that $25,000 will mean that all
of the Contract Holders of Separate
Account H will have the opportunity
to incur substantially the same per-
centage loads, depending upon the
amount invested, whether they pur-
chase during the initial or the continu-
ous offering of the fund. Applicants
further contend that such reduced
charges incurred upon transfer into
Separate Account H from the Fund
will mean that a participant will pay
the same percentage load whether he
invests directly into Separate Account
H or first purchases shares in the fund
during the continuous offering period
and then transfers into Separate Ac-
count H. Applicants point out that
shareholders who purchase Fund
shares in the initial Fund offering will
be purchasing shares with a maximum
sales charge of 5.70 percent for pur-
chases under $10,000, and reduced
charges for higher amounts. The
maximum sales charge will be in-
creased to 6,75 percent for shares pur-
chased in the Fund's continuous offer-
ing. For purposes of transfering into

Separate Account H, however, the sep-
arate account will only charge the dif-
ference, if any, between the Fund's
continuous offering sales charge and
the separate account's total deduction
charge, regardless if Fund shares were
purchased in the initial or continuous
offering. Applicants assert that every-
one will have the same opportunity to
buy Fund shares during the initial of-
fering and realize a savings because of
the reduced sales charges during the
initial offering.

The .Applicants assert that a full
sales charge should not be imposed for
the exchange, however, because sales
charges will have already been as-
sessed at the time of entry into the
Fund. No charges should be imposed
on the exchange of securities for over
$25,000 for variable annuity contracts
issued by Separate Account H, because
full sales charges have already been
assessed to these security holders. The
Applicants further assert that no
charges should be imposed on the ex-
change of securities issued by Oppen-
heimer Fund, Inc., Oppenheimer
Income Fund of Boston, Inc., Oppen-
heimer Option Income Fund, Inc., Op-
penheimer AIM Fund, Inc., Oppenhei-
mer Time Fund, Inc., or an Oppenhei-
mer Unit Trust for variable annity
contracts issued by the Separate Ac-
count H because full sales charges
have already been 'assessed. In addi-
tion, shareholders and certificate-
holders of the Funds and the Oppen-
heimer Unit Trusts already are famil-
iar with the managers of the invest-

ment companies which serve as the
underlying investment media of Sepa-
rate Account H. As a result, any sell-
ing effort in connection with 'the
transfer will be reduced.

(2) Second Exchanged Right. Appli.
cants propose to permit, without Impo-
sition of a sales load, exchange of de-
ferred variable annuity contracts
issued by Separate Accounts D, E, F,
G, and H and sold by Bankers Securi-
ty, on the basis of the accumulated
values thereof, for other deferred vari-
able annuity contracts sold by Bankers
Security of the same type and class,

Nontax qualified contracts will be
issued by Separate Accounts D, E, P,
G, and H. Thus, a contract owner
holding a contract under Separate Ac-
count D would have the option of ex-
changing his contract, without addi-
tional load, for a contract issued by
Separate Accounts E, F, G, or H, on
the basis of the net asset values of
each separate account. Because Sepa-
rate Accounts A, B, and C, are tax
qualified accounts, transfers from one
of these accounts c5n only be made to
another of these tax-qualified sepa-
rate accounts. Similarly, because Sepa-
rate Accounts D, E, F, G, and H, are
nonqualified, transfers from one of
these accounts can only be made to
another of these nontax qualified sep-
arate accounts.

With respect to the Second Ex-
change Right, Applicakts contend that
such exchange right is consistent with
the protection of variable annuity con-
tract owners or participants and the
purpose clearly intended by the policy
and provisions of the Act. The only
purpose of exercising this exchange
provision is to provide such contract
owners and participants the right to
obtain a contract which invests In
shares of an investment company
which operates under Investment ob-
jectives more closely alined with such
contract owner's or participant's fi-
nancial needs. This provides such con-
tract owner or participant with greater
flexibility In planning for his financial
future.

SEcTIoN 27(a)(3) AND RuLE 27a-2

Section 27(a)(3) of the Act provides
that no registered investment compa-
ny issuing periodic payment plan certi-
ficates and no depositor of or under-
writer for such company may sell any
such certificate if the amount of sales
load deducted from any one of the
first 12 monthly payments execeds
proportionately the amount deducted
from any other such payment, or if
the amount deducted from any subse-
quent payment exceeds proportionate-
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ly the amount deducted from any
other subsequent payment. Rule 27a-2
under the Act exempts a registered
separate account, and any depositor of
or underwriter for such account, from
section 27(a)(3) if the proportionate
amount of sales load deducted from
any payment during the contract
period does not exceed the proportion-
ate amount deducted from any prior
payment during the contract period.

Applicants state that where a no-
load transfer from one separate ac-
count to another separate account
takes effect, there will be a subsequent
continuation of periodic payments
subject to the sales load deductions.
Accordingly, Applicants request an ex-
emption from section 27(a)(3) and
Rule 27a-2 thereunder to the extent
necessary to permit such practice.

Applicants state that deductions will
have already been made against past
purchase paymefits and that the
transfer from one separate account to
another will be based on net accumu-
lated values thereof, after these de-
ductions were made. Applying net ac-
cumulated values from one separate
account to another will not involve ad-
ditional sales activities as to require
imposition of an additional sales
charge and allowing no-load transfers
in the manner proposed will avoid an
unnecessary imposition of charges. Ap-
plicants further state that granting
the requested exemption will not con-
flict with the purpose of section
27(a)(3) which was to-curb abuses as-
sociated with front-end load arrange-
ments on mutual'fund contractual
plans by, in part, lessening the possi-
ble loss which could be incurred upon
early termination of such a plan. Since
the deduction for sales expenses under
the Contracts do not involve the kind
of front-end load arrangements at
which section 27(a)(3) is directed, Ap-
plicants submit that the deductions
cannot lead to the abuses intended to
be' curbed by section 27(a)(3). Appli-
cants state further that the circum-
stances in which charges for sales and
adminsitrative expenses are applicable
will be fully disclosed so that it is un-
likely that any person will be misled
or confused.

SCTriox 27(d), 27(e). 27(f) AND Rums
27e-1 AND 27f-1

Under sections 27(d), 27(e), and 27(f)
of the Act, as here relevant, the holder
of certain periodic payment certifi-
cates is given, respectively (1) the
right to surrender the certificate at
any time within the first 18 months
after its issuance and 'to receive, in
cash, the value of his account and an
amount equal to that part of the
excess paid for sales loading which is
over 15 per centum of the gross pay-
ments made by the certificate holder,
(2) the right to be informed in writing,

in the event that he has missed a cer-
tain number of payments required to
be made pursuant to the plan, that he
may surrender his certificate and re-
ceive the aforementioned payments;
and (3) the right, within 45 days after
the mailing of notice of the charges to
be deducted from the projected pay-
mfents on the certificate of his right of
withdrawal, to exercise such right of
withdrawal by surrendering his certifi-
cate and receive the value of his ac-
count and the difference between the
gross payments made and the net
amount invested.

Applicants represent that under the
terms of the First Exchange Right, ex-
changes would not be permitted until
after the expiration of the time in
which a Planholder could withdraw
and receive a refund under his old
plan. Applicants contend that while an
exchange would, in form, involve the
issuance of a new plan, In substance
the exchange would result in a con-
tinuation of the original plan with a
new. underlying investment medium.
Applicants submit that the protection
of investors and the purposes of sec-
tion 27 do not require that an ex-
changing planholder, who no longer
has any refund or withdrawal rights
under his old plan, have such right
with respect to his new plan.

Applicants further request that ex-
emption be granted from the provi-
sions of Rules 27e-1 and 27f-1. Rule
27e-1 sets forth requirements for no-
tices to be mailed to certain purchas-
ers of periodic piyment plan certifi-
cates sold subject to section 27(d) and
Rule 27f-1 sets forth requirements for
the notice of the right of withdrawal
required to be mailed to periodic pay-
ment plan certificate holders and
exempts from section 27(f) certain pe-
riodic payment plan certificates. If ex-
emptions from the provisions of sec-
tions 27(d), 27(e), and 27(f), are grant-
ed, Applicants assert that exemptions
from the provisions of Rules 27e-1 and
27f-1, would be appropriate since
these rules are designed only to imple-
ment provisions of these sections.

SscTroNs 26(a) mD 27(c)(2)
Sections 26(a) and 27(c)(2), as here

pertinent, provide in substance that a
registered unit investment trust and
any depositor of and underwriter for
such trust are prohibited from selling
periodic payment plan certificates
unless the proceeds of all payments,
other than amounts deducted for sales
load, are deposited with a qualified
bank as trustee or custodian and held
under an indenture or agreement con-
taining specified provisions. Such
agreement must provide, in part, that
(I) the custodian bank shall have pos-
session of all the property of the unit
investment trust and shall segregate
and hold the same in trust; (il) the

custodian bank shall not resign until
either the unit investment trust has
been liquidated or a successor custodi-
an has been appointed; (l) the custo-
dian may collect fees from the income,
and if necessary, from the corpus of
the trust for services performed and
for reimbursement of expenses in-
curred; and (iv) that no payment to
the depositor or principal underwriter
shall be allowed the custodian bank as
an expense, except a fee, not exceed-
ing such reasonable amount as the
Commission may prescribe, as compen-
sation for performing bookkeeping
and other administrative expenses
normally performed by the custodian.

Applicants have requested an ex-.
emption pursuant to section 6(c) of
the Act -from sections 26(a) and
27(c)(2) of the Act to allow Bankers
Security to be the custodian of the
assets for Separate Account H; such
assets will be held in the safekeeping
of the Bank of Commerce of New
York. The portion of the purchase
payments under the Contracts allo-
cated to Separate Account H will be
invested In shares of the Fund, which
Is available as the underlying invest-
ment media for the separate account.
These shares will be issued under an
open account arrangement without
the use of stock certificates. Their
ownership will be shown on the books
and records of the underlying Fund
and Separate Account H.

Bankers Security is subject to exten-
sive supervision and control by :the
New York Insurancd Department
Such control and supervision, Appli-
cants contend, provide assurance
against misfeasance and afford the es-
sential protection of trusteeship.
Under New York law, Bankers Securi-
ty may not abrogate its obligations
under the Contracts.

Under the foregoing circumstances,
the Applicants contend that the dan-
gers against which sections 26(a) and
27(c)(2) are directed are not present in
this situation and an exemption there-
from Is requested.

Applicants -consent to the exemp-
tions requested from sections 26(a)
and 27(c)(2) being made subject to the
following conditions: (1) That the
charges to variable annuity cbntract
owners for administrative services
shall not exceed such reasonable
amounts as the Commission shall pre-
scribe, jurisdiction being reserved for
such purpose; and (2) that the pay-
ments of sums and charges out of the
assets of the separate account shall
not be deemed to be exempted from
regulation by the Commission by
reason of the requested order, pro-
vided that the Applicants consent to
this condition shall not be deemed to
be a concession to the Commission of
authority to regulate the payments of
sums and charges out of such assets
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other than charges for administrative
services, and Applicants reserve the
right in any proceeding before the
Commission or in any suit or action in
any court to assert that the Commis-
sion has no authority to regulate the
payments of such other sums or
charges.

Section 6(c) of the Act provides, in
part, the the Commission may, by
order upon application, conditionally
or unconditionally exempt any person,
security or transaction, or any class or
classes of persons, securities or trans-
actions, from any provision or provi-
sions of the Act or of any rule or regu-
lation under the Act, if and to the
extent that such exemption is neces-
sary, or appropriate in the public in-
terest and consistent with the protec-
tion of investors and the purposes
fairly intended by the policy and pro-
visions of the Act.

Notice is further given that any in-
terested persons may, not later than
September 4, 1978, at 5:30 p.m., submit
to the Commission in writing a request
for a hearing on the matter accompa-
nied by a statement as to the nature of
his interest, the reason for such re-
quest and the issues of fact or law pro-
posed to be controverted, or he may
request that he be notified if the Com-
mission shall order a hearing thereon.
Any such communication should be
addressed: Secretary, Securities and
Exchange Commission, Washington,
D.C. 20549. A copy of such request
shall be served personally or by mail
upon Applicants at the address stated
above. Proof of service (by affidavit or
in case of an attorney-at-law by certifi-
cate) shall be filed contemporaneously
with the request. As provided by Rule
0-5 of the rules and regulations pro-
mulgated under the Act, an order dis-
posing of the application will be issued
as of course following September 4,
1978, unless the Commission thereaf-
ter orders a hearing upon request or
upon the Commission's own motion.
Persons who request a hearing, or
advice as to whether a hearing is or-
dered, will receive any notices and
orders Issued in this matter, including
the date of the hearing (if. ordered)
and any postponements thereof.

For the Commission, by the Division
of Investment Management, pursuant
to delegated authority.

SHILEY E. HoLLs,
Assistant Secretary.

[FR Doe. 78-23148 Filed 8-17-78; 8:45 a.m.3

[8010-01]

[Release To. 34-15055; File No. SR-PHLX-
78-16]

PHILADELPHIA STOCK EXCHANGE, INC.

Self-Regulatory Organization; Proposed Rule
Change

Pursuant to section 19(b)(1) of the
Secruities Exchange Act of 1934, 15
U.S.C. 78s(b)(1), as amended, by Pub.
"L. 94-29, 16 (June 4, 1975), notice is
hereby given that on August 4, 1978,
the above-mentioned self-regulatory
organization filed with the Securities
and Exchange Commission a proposed
rule change as follows:

STATmr OF THE TERrus Or SuBsTANxc
OF THE PROPOSED RULE CHAIGE

The title of rule 711 has been
changed to "Financial and Operation.-
al Report."

The wording in rule 711 has been de-
leted and the new language reads as
follows: (a) Each member and member
organization shall file with the Ex-
change at such times as may be desig-
nated, in such form and within such
time period as may be prescribed, a fi-
nancial and operational report.

(b) Unless a specific temporary ex-
tension of time has been granted,

1 there shall be imposed upon each
member or member organization re-
quired to file reports pursuant to this
rule, a fee of $10 for each day that
such report is not filed in the pre-
scribed time.

Commentary .01 Requests for tem-
porary extension of time must be sub-
mitted to the Exchange no later than
the day before the due date of such
report.

.02 Reports filed pursuant to this
Rule shall be deemed to have been
filed on the date received by the Ex-
change.

EXCHANGE'S STATELIENT OF BASIS AND
PURPOSE

The basis and purpose of the forego:
ing proposed rule change is as follows:
The purpose of the proposed rule
change is to amend Rule 711 to pro-
vide for a more timely receipt of finan-
cial and operational reports from
PHLX members and member firms.

All members and member firms sub-
ject to FOCUS Reporting Require-
ments must obtain an extension of
time for filing such reports from the
appropriate office of the SEC. Where
a member or member firm subject to
this requirement, fails to submit a
report within the prescribed time
without obtaining an extension from
the Commission, the member or
member firm would be subject to the
provisions of proposed rule 711,

Those members and member firms
not subject to the FOCUS Reporting

System, would be required, under the
proposed rule, to obtain an extension
of time from the Exchange in which
to file required financial and oper-
ational reports.

The basis for the proposed rule
change Is found in section 6(b)(5) of
the Secrulties Exchange Act of 1934,
as amended, which provides, in perti-
nent part, that the rules of the Ex-
change be designed to prevent fraudu-
lent and manipulative acts and to pro-
tect investors and the public Interest.

Comments were neither solicited nor
received.

The PHMX has determined that the'
proposed amendment will not impose
any burden on competition.

On or before September 22, 1978, or
within such longer period (1) as the
Commission may designate up to 90
days of such date if it finds such
longer period to be appropriate and
publishes its reasons for so finding or
(ii) as to which the above-mentioned
self-regulatory organization consents,
the Commission will:

(A) By order approve such proposed
rule change, or

(B) Institute proceedings to deter-
mine whether the proposed rule
change should be disapproved.

Interested persons are invited to
submit written data, views and argu-
ments concerning the foregoing. Per-
sons °desiring to make written submis-
sions should file six copies thereof
with the Secretary of the Commission,
Securities and- Exchange Commission,
Washington, D.C. 20549. Copies of
such filing with respect to the forego-
ing and of all written submissions will
be available for inspection and copying
in the Public Reference Room, 1100 L
Street NW., Washington, D.C. Copies
of such filing will also be available for
inspection and copying at the princi-
pal office of the above-mentioned self-
regulatory organization. All submis-
sions should refer to the file number
referenced in the caption above and
should be submitted on or before Sep-
tember 8, 1978.

For the Commission by the Division
of Market Regulation, pursuant to del-
egated authority.

SHInLEY E. HOLLIS,
Assistant Sccrctary.

AUGUST 10, 1978.
[FR Doe. 23151 Filed 8-17-78; 8:45 am]

[8010-01]

[Release No. 15058; File No. 4-2001

AMERICAN STOCK EXCHANGE, INC.
Temporary Order

AUGUST 11, 1978.
In the matter of American Stock Ex-

change, Inc., Boston Stock Exchange,
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(Inc., Midwest Stock Exchange, Inc.,
New York Stock Exchange, Inc., Pacif-
ic Stock Exchange, Inc., and Philadel.
phia Stock Exchange, Inc.; application
pursuant to section 11A(a)(3)(B).

Notice is hereby given that the Secu-
rities and Exchange .Commission has
issued an order, pursuant to section
llA(a)(3)(B) of the Securities Ex-

change Act of 1934 (the Act), extend-
ing authority granted to certain self-
regulatory organizations to act jointly,
in accordance with a "Plan for the
Purpose of Creating and Operating an
Intermarket Communications Link-
age" (the Plan), to plan, develop, oper-
ate and regulate a national market
system facility consisting of an Inter-
market Trading System (ITS). The
order extends authority previously
granted to those self-regulatory orga-
nizations (and any other self-regula-
tory organization joining the Plan) for
an additional period of 1 year.

L BAcKGROUND

On March 9, 1978, the American
Stock Exchange, Inc. (Amex), Boston
Stock Exchange, Inc. (BSE), New York
Stock Exchange, Inc. (NYSE), Pacific
Stock Exchange (PSE), and Philadel-
phia Stock Exchange, Inc. (Ph]x) (col-
lectively the filing exchanges) jointly
filed the Plan with the Commission
contemplating the implementation of
the ITS, linking participating market
centers and providing facilities and
procedures for (i) rapid and efficient
routing of orders and administrative
messages between and among the par-
ticipants, and (ii) participation, under
certain conditions, by members of all
participant markets in opening trans-
actions in those markets.1

In connection with implementation
of the Plan, the filing exchanges re-
quested that the Commission approve
the Plan and issue an order, pursuant
to section 11A(a)(3)(B) of the Act, evi-
dencing such approval. On April 14,
1978, the Commission issued a tempo-
rary order, pursuant to section
11A(a)(3)(B) of the Act authorizing
the filing exchanges and any other
self-regulatory organization which
agreed to become a participant in the
Plan (collectively participants) to act
jointly in planning, developing, operat-
ing and regulating the ITS in accord-
ance with the terms of the Plan for
120 days from the date of the order.2

'The ITS also contemplates the display of
composite quotation information on the
floors of each of the participating ex-
changes (at the designated trading post) so
that members of each participating ex-
change will be able to determine readily the
best bid and offer for a particular multiple
traded security available from any partici-
pant.

2 Securities Exchange Act Release No.
14661 (Apr. 14, 1978) 43 FR 17419 (ITS
Order). Subsequently, the Midwest Stock
Exchange announced its Intention to par--
ticipate in the Plan.

The Commission at that time also re-
quested that interested persons submit
written views, data and arguments
with respect to the Plan (or any provi-
sion therof) not later than June 9.
1978.

IL ITS I aTr rrAux ozi

Following temporary approval of the
Plan, the ITS participants began
phased implementation of the ITS in
accordance with the Plan. On April 17,
1978, the NYSE and Phlx were linked,
and intermarket trading commenced
in 11 multiple traded Issues (although
quotation information available on the
floors of the two exchanges in those
securities did not include size). On
May 22, 1978, the system was expand-
ed to include a total of 25 Issues and
quotation information available on the
NYSC and PhIx was augmented to in-
clude size. The PSE became a particl-
pant on June 26, 1978, the BSE on
July 10, 1978, the MSE on July 24,
1978,3 and the Amex on August 7,
1978. Additional groups of 25 securi-
ties were added to the system on July
6, July 19, and August 2, 1978, and an
additional 6 securities were added on
August 7, 1978, bringing the total
number of securities currently traded
In the system to 106. Additional issues
are proposed to be added (in groups of
25) on a periodic basis.

The participants have generally ex-
pressed satisfaction with the operation
of the ITS thus far although some
problems have been experienced. For
example, some commitments to trade
sent through the system have been
canceled or returned unexecuted be-
cause the specialist in the receiving ex-
change has not been able to enter the
acceptance codes in a timely manner.'
In addition, those regional exchanges
using automatic 'quotation generation
equipment have experienced malfunc-
tions in that equipment resulting In
disruption of ITS service."

m. SELP-REGuLAToRY ORGAnIZATION
RuLE CHANGES

At the time the Commission ap-
proved ITS Plan on a temporary basis,
not all of the participating market
centers had filed rule changes neces-
sary to implement ITS Plan. In the
ITS Order the Commission noted that:

[Tihe participants have filed, or have
agreed to file, certain rule changes to imple-

3The Plan was amended as of Apr. 25,
1978, to include the MSE.

'The ITS automatically cancels any com-
mitment to trade sent through the system
which is not accepted within certain time
parmetrs.

50n a number of occasions, the Securities
Industry Automation Corp. (SIAC). the fa-
cdtles manager for the ITS, has terminated
service to these regional exchanges to
"purge" the system of erroneous quotation
Information generated by this equipment.

ment the Plan • * . The Commission ex-
zIect4 each of the participants • *• which
has not already done so to file those rule
changes promptly so that consideration of
those changes can proceed concurrently
with the Commlon's further evaluation of
the Plan ItselLf

The Commission did, however,
permit those self-regulatory organiza-
tions which did file rule changes to im-
plement those changes upon com-
mencement of their participation in
the ITS. In this regard, the-Commis-
sion stated that:

[nlotwithbtanding the incomplete posture
of self.regulatory organization ' ' 0 rule fil-
Ings in connection with the Plan, the Com-
misson intends [Its] temporary order to
constitute interim approval of the Plan in
all aspects (including the proposed conduct
of the participants and their respective
members in conformity with the Plan's pro-
visions concerning the routing and honoring
of commitments to trade through the
system, pre-opening conduct, clearance and
settlement of transactions, and similar mat-
ters).?

To date, proposed rule changes have
been filed by the Amex, BSE, NYSE,
PSE, and Phlx and have been pub-
lished for comment.' The Commission
has received no comments regarding
any of these filings and, simultaneous-
ly with the issuance of this order, it is
approving those rule changes with re-
spect to which the comment period
has expired (the NYS, Phlx, and
PSE). With respect to those rule fil-
ings which have been published and
not yet approved and proposed rule
changes filed by the MSE which must
be refiled due to certain technical defi-
ciencies, the Commission wishes to
note that, notwithstanding the incom-
plete nature of these filings the Com-
mission Intends this temporary order
to constitute interim approval of the
Plan in all aspects (including the pro-
posed conduct of the participants and
their members in accordance with the
Plan).

IV. DiscussioN
In determining to grant temporary

approval of the Plan pending solicita-
tion of public comment, the Commis-
sion noted that It believed that the
ITS might "provide the basis for an
appropriate market linkage facility in

'ITS Order, supra note 2, at 2, n. 3, 43 FR
17420.

'Id.
'See File No. SR-NYSE-78-17, published

In Securities Exchange Act Release No.
14701 (-Apr. 24. 1978), 43 FR 18376; File No
SR-Phlx-78-5, published in Securities Ex-
change Act Release No. 14744 (Apr. 28.
1978). 43 FR 21765; File No. SR-BSE-78-3,
published in Securities Exchange Act Re-
lease No. 14961 (July 14,1978), 43 FR 31483;
File No. SR-PSE-78-10. published in Securi-
ties Exchange Act Release No. 4915 (June
30. 1978). 43 FR 29388:File No. SR-Amex-
78-14, published in Securities Exchange Act
Release No. 14959 (July 14. 1978). 43 FR
31478.
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a national market system," 9 and that
"prompt implementation of an inter-
market linkage system is essential to
the Commission's program to facilitate
the development of a national market
system."10 The Commission also stated
that:

During (the 120-day temporary approval
period), the Commislon expects to monitor
the implementation of the ITS by the par-
ticipants, including the use made of the
system by members of the participating ex-
changes. At the conclusion of the 120-day
period, the Commission intends to deter-
mine, on the basis of the experience of the
participants during the period and on the
basis of public comment on the Plan and re-
lated Issues, whether to Issue an order au-
thorizing the participants to act jointly in
implementing the Plan on a permanent
basis."

To date there have been no written
comments received regarding the pro-
visions of the Plan or the technical op-
eration of the ITS.1 2 In addition, be-
cause until recent weeks only a few
market centers have been participat-
ing in the ITS, there is no data which

,would indicate the full impact of the
system, and the extent of its use, once
it has been fully implemented. More-
over, because of the significance of the
relationship of market linkage systems
to other national market system facili-
ties, on June 12, 1978, the Commission
requested each of the ITS partici-
pants,'the National Association of Se-
curities Dealers, Inc., and the Cincin-
nati Stock Exchange to comment on
certain issues relating' to the develop-
ment of order routing and market
linkage systems, and also solicited
public comment on these question. 13

To date, the Commission has only re-

OId. at 8.
'Old. at 8. See Securities Exchange Act Re-

lease No. 14416 (Jan. 26, 1978) 43 FR 4354
(the "Market Structure Statement"), in
which the Commission set forth "those
steps which it believes must be taken over
the next year to facilitate development of
the kind of national market system envi-
sioned by the Congress and mandated by
the 1975 Amendments." Market Structure
Statement at 26, 43 FR 4358. Among the
steps for called by the Commission in the
Market Structure Statement was: The
prompt development of comprehensive
market linkage and order routing systems to
permit the efficient transmission of orders
(i) among the various markets for qualified
securities, whether on an exchange or over-
the-counter * * 0 (i) and from brokers and
dealers to all (such) markets. Id. at 28, 43
FR 4358.

"ITS Order supra note 2 at 9, 43 FR
17422.

12There have, however, been comments
submitted by various self-regulatory organi-
zations in response to the Market Structure
Statement indicating that the ITS is an ap-
propriate market linkage system which Is
responsive to 'the Commission's request that
such a system be Implemented. See note 11
supra.

"Securities Exchange Act Release No.
14885 (June 23, 1978).

ceived five responses to that request.
In light of these circumstances, the
Commi sion has determined to extend
authority to the participants to con-
tinue implementation and operation of
ITS for an additional twelve months
to afford an opportunity to collect sta-
tistical data relative to the use and op-
eration of the ITS, to analyze the
impact of full operation of the system,
and to provide additional time for in-
terested persons to submit commen-
tary regarding the operation or impact
of the system.

Notice is hereby given that any In-
terested person may submit written
views, data and arguments with re-
spect to the Plan (or any provision
thereof) not later than June 1, 1979.
Persons wishing to make such submis-
sions should file six copies thereof
with George A. Fitzsimmons, Secre-
tary, Securities. and Exchange Com-
mision, Room 892, 500 North Capitol
Street, Washington, D.C. 20549. All
submissions should refer to File No. 4-
208 and will be available for public In-
spection at the Commission's Public
Reference Room, Room 6101, 1100 L
Street NW., Washington, D.C.

It is hereby ordered, pursuant to sec-
tion 11A(a)(3)(B) of the Act, that the
self-regulatory organizations named
above (and any other self-regulatory
organization which agrees to be a par-
ticipant in the Plan) are authorized,
for 12 months from the date of this
order, to act jointly in planning, devel-
oping, operating, or regulating the ITS
in accordance with the terms of the
Plan, as amended.

By the Commission.
SnnIRY E. HOIuS,
Assistant Secretary.

[FR Doe. 78-23235 Filed 8-17-78; 8:45 am]

[8010-011

[Rel No. 20670; 70-6039]

APPALACHIAN POWER CO.

Proposed Revised Credit Arrangements and
Increase in Short-term Indebtedness

SAuGUST 14, 1978.
Notice is hereby given that Appala-

chian Power Co. (Appalachian), 40
Franklin Road, Roanoke, Va. 24409, an
electric utility subsidiary company of
American Electric Power Co., Inc., a
registered holding company, has filed
with this Commission post-effective
amendments to its application previ-
ously filed in this matter pursuant to
section 6(b) of the Public Utility Hold-
ing Company Act of 1935 (Act), and
Rules 50(a)(2) and 50(a)(5) promulgat-
ed thereunder concerning the follow-
ing proposed transactions. All interest-
ed persons are referred to the amend-
ed application, which is summarized

below, for a complete statement of the
proposed transactions.

By order dated September 30, 1977
(HCAR No. 20191), Appalachian was
authorized to Issue and sell short-term
notes and commercial paper through
December 31, 1978, in an aggregate
amount not to exceed $175,000,000
outstanding at any one time, such In-
debtedness to mature not later than
June 30, 1979. By post-effective
amendments Appalachain seeks ap.
proval of a proposed increase In the
maximum amount of short-term In-
debtedness to $200,000,000 outstand-
ing at any one time and of revised
credit arrangements it has negotiated
for its short-term borrowing. Appala-
chian states that the increased
amount of short-term indebtedness Is
necessary because Its Indenture and
preferred stock limitations will only
permit sale of securities in the remain-
der of 1978 in an amount reduced from
earlier expectations.

Concerning the revised credit ar-
rangements, It Is stated that Appala-
chian has lines of credit with 78 banks
which total $319,000,000. For purposes
of borrowing, these banks are of three
classes. Each note to be Issued to a
Class I bank will mature not more
than 270 days after the date of Issu-
ance or renewal thereof, and will be
prepayable at any time without premi-
um or penalty. Appalachian's credit
arrangements with these banks re-
quire it to maintain compensating bal-
ances equal to a percentage of the line
of credit made available by the bank
plus a percentage of any amount actu-
ally borrowed (generally not in excess
of 10 percent of the line of credit and
10 percent of the amount borrowed).
In most cases Appalachian maintains
deposit balances for Its operational
and financial needs In amounts suffi-
cient to satisfy any compensating bal-
ances required with respect to borrow-
ings from such banks. Borrowings
from a Class I bank would generally
bear interest at an annual rate not
greater than the bank's prime com-
mercial rate in effect from time to
time.

Each note to be Issued to a Class II
bank will mature not more than 90
days after the date of Issuance or re-
newal thereof, and will be prepayable
at any time without premium or pen-
alty. Appalachian's credit arrange-
ments with these banks require It to
maintain compensating balances of 5
percent of the line of credit and to pay
a fee equal to 4 percent of the bank's
prime commercial rate then in effect
on the size of the line. The combina-
tion of 5 percent compensating bal-
ances and a fee is generally equivalent
to compensating balances not in excess
of 10 percent of the line of credit
made available. In addition, Appala-
chian must pay interest at the rate of
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108.5 percent of the bank's prime com-
mercial rate then in effect on the bor-
rowings. It is stated that if the bal-
ances maintained: and the fees paid-by
L & At with and to the Class I and II
banks were maintained and paid solely
to fulfill requirements for borrowings
by Appalachian, the effective annual
interest cost under either such ar-
rangement, assuming full use of the
line of credit, would not exceed 125
-percent of the prime commercial rate
in effect from time to time, or not
more than 11.0 percent on the basis of
a prime commercial rate of 8.75 per-
cent.

With respect to the Class I banks,
Appalachian has a money market fa-
cility at each of two named banks in
an aggregate amount of $25,000,000.
These money market facilities do not
represent a formal commitment or en-
gagement by these banks to Appala-
chian, but represent merely the ability
of Appalachian to request unsecured
borrowings, in the form of'promissory
notes, on a case-by-case basis. These
money market facilities are available
for unsecured borrowings in domestic
dollars and/or in Eurodollars for peri-
ods of up to 180 days after the date of
issuance, and any such borrowings will
be prepayable at any time without
premium or penalty. No compensating
balances are required. The interest
rate, which is presently to be negotiat-
ed on a case-by-case basis (using a 360-
day year), is pegged to either the
London Interbank Offering Rate Plus
a designated percent, if the borrowings
are made in Eurodollars, or to a desig-
nated percent of the bank's prime
rate, if the borrowings are made in do-
mestic dollars. It is stated that interest
rates on these notes will be lower than
the effective interest rates for borrow-
ings made from Class I and II banks,
including the effect of any compensat-
ing balances andfees paid.

Appalachian also proposes to issue
commerical paper in the form of
promissory notes in denominations of
not less than $50,000 nor more than
$5,000,000, which will be of varying
maturities, with no maturity more
than 270 days after the date of issue
and none will be prepayable prior to
maturity. The commercial paper notes
will be sold directly by Appalachian to
Lehman Commercial Paper Inc., (the
"Dealer") at a discount rate not in
excess of the discount rate per annum
prevailing at the time of issuance for

* commercial paper of comparable qual-
ity and maturity. No commercial paper
notes will be issued having a maturity
or more than 90 days if such commer-
cial paper notes would have an effec-
tive interest cost which exceeds the ef-
fective interest cost at which Appala-
chian could borrow from banks. The
Dealer will reoffer the commercial
paper notes to not more than 200 of

NOTICES

the Dealer's customers identified and
designated in a nonpublic list prepared
by the Dealer in advance, at a discount
rate of of 1 percent per annum less
than the discount rate to Appalachian.
It is expected that such customers of
the Dealer will hold the commercial
paper prior to maturity, but, if any
such customer wishes to resell such
commercial paper prior to maturity,
the Dealer, pursuant to a verbal repur-
chase agreement, will repurchase such
commercial paper sold by it and
reoffer it to other customers on Its
nonpublic list.

The proceeds from the issue and sale
of the notes will be used by Appala-
chian to reimburse its treasury for
past expenditures made In connection
with Its construction program and to
pay part of the cost of its future con-
struction program. Such construction
expenditures for the years 1977 and
1978 are estimated at approximately
$280,000,000 and $400,000,000 respec-
tively.

Appalachian claims exception from
the competitive bidding requirements
of Rule 50 for the proposed Issuance
of notes to banks pursuant to para-
graph (a)(2) thereof. Additionally, Ap-
palachian requests exception from the
competitive bidding requirements of
Rule 50 for the proposed issue and
sale of its commercial paper pursuant
to paragraph (a)(5) thereof.

There are no additional fees or ex-
penses to be incurred In connection
with the proposed transactions. The
State Corporation Commission of Vir-
ginia has authorized the proposed
transactions. No other State commis-
sion and no Federal commission, other
than this commission, has jurisdiction
over the proposed transactions.

Notice is further given that any In-
terested person may, not later than
September 7, 1978, request in writing
that a hearing be-held on such matter,
stating the nature of his interest, the
reasons for such request, and the
issues of fact or law raised by said ap-
plication, as further amended by said
post-effective amendments, which he
desires to controvert; or he may re-
quest that he be notified if the Com-
mission should order a hearing there-
on. Any such request should be ad-
dressed: Secretary, Securities and Ex-
change Commission, Washington, D.C.
20449. A copy of such request should
be served personally or by mail upon
the applicant at" the above-stated ad-
dress, and proof 'of service (by affida-
vit or, In case of an attorney at law, by
certificate) should be filed with the re-
quest. At any time after said date, the
application, as further amended, by
said post-effective amendments or as it
may be further amended, may be
granted as provided in Rule 23 of the
General Rules and Regulation promul-
gated under the act, or the Commis-
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sion may grant exemption from such
rules as provided in rules 20(a) and 100
thereof or take such other action as it
may deem appropriate. Persons who
request a hearing or advice as to
whether a hearing is ordered will re-
ceive any notices and order issued in
this matter, including the date of the
hearing (if ordered) and any postpone-
ments thereof.

For the Commission, by the division
of corporate Regulation. pursuant to
delegated authority.

S== E. HOLLIS,
Assistant Secretary.

[FR Dcc. 78-23236 Filed 8-17-78; 8:45 am]

[8010-01

EReL No. 20668; 70-61913

CONNECTICUT YANKEE ATOMIC POWER CO.

Proposal To Make 5-Year Unsecured Bank
Borrowings

AermL 11, 1978.
Notice is hereby given that Con-

necticut Yankee Atomic Power Co.
("Connecticut Yankee"), P.O. Box 270,
Hartford, Conn. 06101, a subsidiary of
Northeast Utilities and New England
Electric System, both registered hold-
ing companies, has filed an applica-
tion-declaration with this Commission
pursuant to the Public Utility Holding
Company Act of 1935 ("Act"), desig-
nating sections 6 and 7 of the Act and
Rule 50(a)(2) promulgated thereunder
as applicable to the proposed transac-
tion. All interested persons are re-
ferred to the application-declaration,
which is summarized below, for a com-
plete statement of the proposed trans-
action.

Connecticut Yankee is the owner of
a 575,000-kW nuclear electric generat-
Ing plant ("Plant") In Haddam, Conn.,
which has been in operation since Jan-
uary 1968. Outstanding shares of Con-
necticut Yankee's common stock are
owned by 11 New England electric util-
ities.

The Connecticut Bank & Trust Co.
("CBT"), the Chase lanbattahn Bank,
N.A. ("Chase"), and Chemical Bank
("Chemical") (collectively the
"Banks") propose to make 5-year unse-
cured term loans ("Term Loans") to
Connecticut Yankee In the aggregate
principal: amount of $20,000,000 as fol-
lows:

cb~2z
Chrmfml

The Term Loans will be evidenced
by term notes ("Term Notes") execut-
ed by Connecticut Yankee which will
mature on August 31, 1983. The Term
Notes will bear interest at a rate per
annum equal: (i) on and after the clos-
ing date to and including August 31,
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1980 to 105 percent of the prime rate
of The Connecticut Bank and Trust
Company, known as "Base Rate A",
(i) on and after September 1, 1980, to
and including August 31, 1981, to 106
percent of Base Rate A and (l) on
and after September 1, 1981, to August
31, 1983, to 107 percent of Base Rate
A. The interest rate will be adjusted
automatically on the effective date of
any change in Base Rate.

A. Connecticut Yankee will pay to
the Banks a commitment fee of of 1
percent per annum on the principal
amount of the Term Notes from the
date of the Term Loan Agreement to
the date the Term Loans are made,
which -date shall not be more than
sixty (60) days from the date of the
Term Loan Agreement.

CBT will act as agent for the Banks
for the purpose of receiving payments
by Connecticut Yankee on the Term
Notes and in general for administra-
tion of the Term Loans under the
Term Loan Agreement.

The Term Loans may be prepaid at
any time, in whole or in part, without
premium. In addition, Connecticut
Yankee and the Banks have agreed' to
review, prior to September 1, 1980, the
rate of interest to be in effect for the
third, fourth and fifth years of the
Term Notes. If the Banks and the
Company agree on a modification of
the rates, appropriate modifications to
the Term Loans and the Term Notes
will be made, subject to such regula-
tory approvals as may be required.
Connecticut Yankee will not be re-
quired to obtain further approval of
the Commission of any such modified
rates so long as Connecticut Yankee's
effective cost as a result of such modi-
fied rates is no greater than its cost re-
sulting from the rates for the third,
fourth and fifth years specified above.

If Connecticut Yankee and the
Banks fail to agree on a modification
of interest rates, the Banks may elect
to require Connecticut Yankee to com-
mence on December 1, 1980, quarterly
prepayments of the principal of the
Term Notes. If such election is made,
Connecticut Yankee will prepay an ag-
gregate $1,666,666 principal amount of
the Term Notes on March 1, June 1,
September 1, and December 1, of each
year commencing December 1, 1980,
through June 1, 1983, inclusive and
will make a final payment of
$1,666,674 principal amount of the
Term Notes at maturity on August 31,
1983. Each prepayment will be at 100
percent of the principal amount pre-
paid, together with interest accrued
thereon from the date of prepayment.

The net proceeds from the Term
Loans will be used to repay a portion
of Connecticut Yankee's short-term
debt estimated to total approximately
$28,000,000 at the time of such Term
Loans. Such short-term debt was in-

NOTICES

curred either to finance Connecticut
Yankee's purchase of nuclear fuel for

.the Plant or to repay at maturity a
two-year bank loan (HCAR No. 19564).
The application of the proceeds from
the Term Loans will not reduce the
maximun limit of short-term borrow-
ings outstanding at any one time pre-

'viously authorized by this Commission
(HCAR No. 20607).

As of July 20, 1978, Connecticut
Yankee estimated that expenditures
for nuclear fuel in 1978 will total
about $28,900,000, $9,200,000 of which
had been expended as of that date.

A statement of the fees, commissions
and expenses to be incurred in connec-
tion with the proposed transaction will
be filed by amendment. The proposed
transaction is subject to the jurisdic-
tion of the Public Utilities Control Au-
thority of Connecticut. It is stated
that no other state commission and no
federal commission, other than this
Commission, has jurisdiction over the
proposed transaction.

Notice is further given that any in-
terested person may, not. later than
September 5, 1978, request in writing
that a hearing be held on such matter,
stating the nature of his interest, the
reasons for such request, and the
issues of fact or law raised by the
filing which he desires to controvert;
or he may request that he be -notified
if the Commission should order a
hearing' thereon. Any such request
should be addressed: Secretary, Securi-
ties and Exchange Commission, Wash-
ington, D.C. 20549. A copy of such re-
quest should be served personally or
by mail upon the applicants-declarants
at the above-stated address, and proof
of service (by affidavit or, in case of an
attorney at law, by certificate) should
be filed with the request. At any time
after said date, the application-decla-
ration, as filed or as it may be amend-
ed, may be granted and permitted to
become effective as provided in Rule
23 of the General Rules and Regula-
tions promulgated under the Act, or
the Commission may grant exemption
from such rules as provided in Rules
20(a) and 100 thereof or take such
other action as it may deem appropri-
ate. Persons who request a hearing or
advice as to whether a hearing is or-
dered will receive any notices or orders
issued in this matter: including the
date of the hearing (if ordered) and
any postponements thereof.

For the Commission, by the Division
of Corporate Regulation, pursuant to
delegated authority.

SHIRLEY E. HOLLIS,
Assistant Secretary.

[FR Doe. 78-23237 Filed 8-17-78; 8:45 am]

[8010-011
[Release No. 15059]

CONSOLIDATED TAPE ASSOCIATION AND
SECURITIES INDUSTRY AUTOMATION CORP.

Request for Exemption from Market Identlfica-
tion Requirements of Rule 17a-15; Order
Granting Temporary Exemptions

AUGUST 11, 1978.
Notice Is hereby given that the Secu-

rities and Exchange Commission has
extended temporary exemptions from
Rule 17a-15 under the Securities Ex.
change Act of 1934 (the "Act') (and
any plan declared effective by the
Commission pursuant to that Rule)
granted to the Consolidated Tape As-
sociation ("CTA") and Securities In-
dustry Automation Corporation
("SIAC"), insofar as that Rule or plan
requires the last-sale reports dissemi-
nated by means of moving-ticker dis-
plays be accompanied by a market
identifier indicating the market of ex-
ecution.

I. BACxGROUVD

Rule 17a-15 under the Act requires
that last-sale reports of transactions
reported pursuant to that Rule be ac-
companied by an Identifier Indicating
the market of execution. Paragraph
(b) of Rule 17a-15 provides that:

[elach composite tape or interrogation
system, in displaying last sale reports, shall
identify the marketplace where each trans.
action was executed.'
In addition, the joint industry plan
governing the consolidated transaction
reporting system (the "consolidated
system") filed with and declared effec-
tive by the Commission pursuant to
Rule 17a-15 (the "Joint Industry
Plan") contains a similar require-
ment.2

On March 9, 1978, the New York
Stock Exchange, Inc. ("NYSE"),
American Stock Exchange, Inc,
("Amex"), Boston Stock Exchange,
Inc. ("BSE"), Pacific Stock Exchange,
Inc. ("PSE") and Philadelphia Stock
Exchange, Inc. ("Phlx") (collectively,
the "filing exchanges") filed Jointly
with the Commission a "Plan for the
Purpose of Creating and Operating
and Intermarket Communications
Linkage" (the "ITS Plan"). The ITS
Plan contemplates the Implementa-
tion of an Intermarket Trading
System ("ITS") linkage the participa-
tion exchanges ("participants") and
providing facilities and procedures for

'The Rule defines the term "composite
tape" to mean a "moving, real-time last sale
reporting system".2See Joint Industry Plan, section V(e).3A complete copy of the ITS Plan is avail.
able for public inspection at the Commis-
sion's Public Reference Room 6101, 1100 L
Street NW., Washington, D.C. Sec File No.
4-208,
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(i) rapid and efficient routing of
orders and administrative messages be-
tween and among the participants,
and (ii) participation, under certain
conditions, by members of all partici-
pating markets in opening transac-
tions in those markets.4

In connection with implementation
of the ITS Plan, the filing exchanges
requested certain regulatory actions
by the Commission. First, the filing
exchange requested that the Commis-
sion approve the ITS Plan and "issue
an order pursuant to section
11A(a)(3)(B) of the * * * Act evidenc-
ing such approvaL" 5 Second, the filing
exchanges requesting that the Com-
mission either amend Rule- 17a-15
under the Act or issue an exemptive
order pursuant to paragraph (h) of
that rule, to perinit the deletion of
market identifiers from moving-ticker
displays for all transactions effected in
any market center which was sched-
uled to participate, or was participat-
ing, in the ITS (including 'transactions
not effected through, and securities
not then traded in, that system).6

In response to this request, on April
14, 1978, simultaneously with its tem-
porary approval of the ITS,7 the Com-
mission issued temporary, conditional
exemptions to the CTA and SIAC
from the market-identifier require-
ments to Rule 17a-15 insofar as such
requirements apply to moving-ticker
displays. 8 The temporary exemptions
were granted for a period of 120 days,
or until the Commission took final
action with respect -the ITS Plan,
whichever occurred first. The Commis-
sion at that time also requested inter-
ested persons to submit written views,
date, and arguments with respect to
these exemptions.

In granting the temporary exemp-
tions, the Commission noted that, in
its view, although last sale informa-
tion as to individual market centers is
valuable to brokers and investors, the
most important sources of this infor-
mation for such persons are not
moving-ticker displays but rather

'The ITS also contemplates the display of
composite quotation information on the
floor of each of the participating exchanges
(at the designating trading post) so that
members of each participating exchange
will be able to determine readily the best
bid and offer for a-particular security avail-
-able from any participant.

5See Securities Exchange Act Release No.
14661 (April 14, 1978), 43 FR 17419 ("ITS
Order").

6On April 5, 1978, the CTA filed with the
Commission an amendment to the Joint In-
dustry Plan which, in part, would have pro-
vided for the deletion of market Identifiers
for ticker display purposes of all ITS par-
ticipants with respect to transactions occur-
ring in their market centers.

7See ITS Order, supra note 5.
sSecurities Exchange Act Release No.

14662 (April 14, 1978). (the "Exemptive
Order") 43 FR 17422.

NOTICES

vendor interrogation devices, newspa-
pers, and various trade periodicals
(e.g., the Fitch Sheets).

Since the proposed deletion of market
Identifiers would not involve deleting this
Information from the high speed data trans-
mission line used to provide last sale data
for these other sources, the Comm Iion be-
lieves that no significant deprivation of
market Information would occur if moving
tickers were permitted to display last sale
reports without any market Identification.'

In addition, the Commission cited
two beneficial results which might
flow from removal of market Identifi-
ers from moving-ticker display. First,
deletion of market Identifiers would
eliminate reporting disparities be-
tween the "primary" exchange mar-
kets and other market centers;30

second, removal would reduce the
number of -characters printed on
moving-ticker displays, thereby reduc-
ing tape displays.

Therefore, the Commission deter-
mined that it was not necessary in the
public interest or for the protection of
investors that, during the limited
period the ITS was authorized to oper-
ate, last-sale reports in securities eligi-
ble for reporting in the consolidated
system be accompanied by market
Identifiers when disseminated on
moving-ticker displays.

However, the Commission also noted
that removal of market Identifiers for
less than all market centers reporting
transactions in the consolidated
system would be discriminatory and
anti-competitive as to those market
centers whose transactions would con-
tinue to be reported with an Identifier.
Accordingly, although the Commission
granted the requested relief, that
relief was conditioned on the prompt
removal, as soon as technically feasi-
ble, of such identifiers on moving-
ticker displays for all transactions as
to which last-sale information Is re-
ported in the consolidated system, re-
gardless of the market of execution.

On April 17, 1978, the ITS began op-
erations, linking the NYSE and Phlx
in 11 multiple traded issues and per-
mitting display of quotations, without
size, in those securities. Simultaneous-
ly CTA and SIAC deleted market Iden-
tifiers from all moving-ticker displays
with respect to transactions effected
on all market centers having agreed to
participate in the ITS (the BSE,
MSE, n PSE and Phlx). One week
later, on April 24, 1978, the CTA and

Id. at 5, 43 FR 17423.
"°For markets other than the NYSE and

Amex, the Identification consisted of an am.
persand followed by a single alphabetic
character identifying the market of execu-
tion. Transactions occurring on the NYSE
-or the Amex were identified by the absence
of any market Identifier. See Joint Industry
Plan, section VIII(f).

"The MSE announced Its intention to
participate in ITS on April 14, 1978.
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SIAC removed market Identifiers from
moving-ticker displays with respect to
all remaining market centers reporting
transactions through the consolidated
system (the Cincinnati Stock Ex-
change, the National Association of
Securities Dealers, and Institutional
Network Corp.). The participants to
the ITS and CTA have also filed
amendments to the ITS Plan and
Joint Industry Plan, respectively, re-
quiring deletion of all market identifi-
ers from moving-ticker displays so
long as the ITS Plan is in effect.

The Commisslion has received some
limited comment regarding the tempo-
rary exemption from Rule 17a-15.
These commentators have generally
opposed the deletion of market identi-
fiers from moving-ticker displays be-
cause removal no longer permits iden-
tification of trades which are "out of
sequence." Although the Commission
remains interested in receiving and
considering these views, in light of the
limited commentary received to date,
the Commission has determined to
extend the conditional exemptions for
an additional period of time in order
to provide other interested persons
time to submit their views.

Moreover, the Commission intends
to publish a release in the near future
proposing comprehensive amendments
to Rule 17a-15 and a new Commission
rule regulating the manner n which
vendors display last-sale data. As a
part of that proposal, the Commission
intends to propose amendments to
Rule 17a-15 which would require dele-
tion of market Identifiers from
moving-ticker displays. It therefore
appears appropriate to continue the
exemptions granted to the CTA and
SIAC pending the outcome of this ru-
lemaking proceeding.

it is hereby ordered, pursuant to
paragraph (h) of Rule 17a-15, that ex-
emptions from the market identifica-
tion requirements of the Rule and the
Joint Industry Plan granted to CTA
and SIAC on April 14, 1978, be ex-
tended for a period of 1 year from the
date of this order.

By the Commission.
SMMEY E HOLiaS,
Assistant Secretary.

EFR Doc. 78-23238 Piled 8-17-78; 8:45 am]

[8010-01]

EReL No. 20672; 70-6179]

MONONGAHELA POWER CO. ET AL

Order Authorizing Issuance of Promissory
Notes to County In Connection Widh Financ-
ing of Pollution Control Fadlties; Reserva-
tion of Jurisdiction "

AuGUST 14, 1978.
Monongahela Power Company

("Monongahela"), Fairmont, W. Va.,
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The Potomac Edison Co. ("Potomac
Edison"), Hagerstown, Md., and West
Penn Power Company ("West Penn"),
Greensburg, Pa., all of which are elec-
tric utility subsidiaries of The Alleghe-
ny Power system, Inc., a registered
holding company, have filed an appli-
cation-declaration and amendments
thereto with this Commission pursu-
ant to sections 6(a) and 7 of the Public
Utility Holding Company Act of 1935
("Act"), and Rule 50 promulgated
thereunder as applicable to the pro-
posed transactions.

Monongahela, Potomac Edison, and
West Penn (collectively "the Compa-
nies") propose to engage in a second fi-
nancing of certain air and water pollu-
tion control facilities and sewage or
solid waste disposal facilities ("Tacili-
ties") which are required to meet var-
Ious State and Federal air and water
quality standards at the Pleasants
Power station ("Pleasants"), through
the issuance of pollution control notes
to support pollution control revenue
bonds to be issued by Pleasants
county, W. Va. Pleasants is jointly
owned by the Companies with the fol-
lowing undivided interests: West
Penn-45%, Potomac Edison-30%,
and Monongahela-25%. As of May 31,
1978, the Companies had spent ap-
proximately $90 million on the facili-
ties; however, the total cost of con-
struction of the Facilities is expected
to be $170 million.

On November 1, 1977, the Commis-
sion issued an order (HCAR No. 20239)
authorizing the Companies to enter
into a Pollution Control Financing
Agreement dated November 1, 1977
("Agreement") with Pleasants County,
W. Va. ("County"). In accordance with
the Agreement, the County issued sep-
arately, in respect of each Company,
the County's Pollution Control Reve-
nue Bonds, 1977 Series A ("Series A
Bonds") pursuant to Trust Indentures
dated as of November 1, 1977 ("Inden-
tures") in the aggregate principal
amount of $92.5 million, which con-
sists of $17.5 million, $30 million, and
$45 million for Monongahela, Potomac
Edison, and West Penn, respectively.
The Indentures constituted an assign-
ment to the trustee by the County of
all the County's right, title and inter-
est in the Agreement with respect to
the Companies. Concurrently with the
issuance of the Series A Bonds, each
Company delivered to the trustee
under the Indentures its nonnegotia-
ble Pollution Control Note, 1977 Series
A ("Series A Note") secured by a
second lien on that Company's inter-
est in the Facilities and certain other
property pursuant to a Deed of Trust
and Security Agreement dated Novem-
ber 1, 1977 ("Security Agreement"). It
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is expected that all proceeds from the
sale of Series A Bonds will be drawn
down and applied to payment of the
cost of the Facilities.

To finance the remaining currently
projected costs of the Facilities, it is
now proposed that, pursuant to the
Agreement, the County issue and sell
up to $77.5 million in additional pollu-
tion control revenue bonds ("Series B
Bonds"). It is expected that the addi-
tional issue in respect of Monongahe-
la's interest in Pleasants will not
exceed $25 million, that the additional
issue in respect of Potomac Edison's
interest in' Pleasants will not exceed
$21 million, and that the additional
issue in respect of West Penn's inter-
est in Pleasants will not exceed $31.5
million.

The County and the trustee under
the Indentures will enter into a Sup-
plement to each Indenture ("Supple-
mental Indenture") providing for the
series B Bonds in respect of each Com-
pany. The Series B Bonds will be sold,
at such times, in such principal
amounts, at such Interest rates, and
for such prices as shall be approved by
the Companies. Each Company's
Series B Bonds will have a maturity of
not less than 5 and not more than 40
years and will have provisions for op-
tional and mandatory redemption and
for sinking, purchase and analagous
funds.

It is proposed that the series B
Bonds (assuming they are dated in
August 1978) will be subject to re-
demption prior to maturity at the
option of the County, upon the direc-
tion of the Company, in whole or in
part on any date on or after August 1,
1988, but if in part, then in inverse
order of maturity and within any ma-
turity by lot. The redemption price to
be paid in such event shall be the
amount shown below as a percentage
'f principal amount, plus interest ac-
crued to the redemption date:

Redemption datce,
(inclusive) rcdemption pric

(Percent)
Aug. 1, 1988. through July 31, 109 103
Aug. 1, 199, through July 31, . 102,
Aug. 1.1000. through July 31.1001 ..... 102
Aug. 1, 1991, through July 31, 1992.... 10111
Aug. 1.1992, through July 31, 1093 .- 101
Aug. 1. 1993, through July 31. 1034 . ........ 11,
Aug. 1. 1994. and thcrrcater.............. 100

In the event the Bonds are not
issued in August of 1978, the first day
of the month in which they are Issued
and the last day of the previous
month would be substituted for
August 1 and July 31 in the table and
the first day of the month of imzue 10
years later for August 1, 1988. It is
also proposed that not less than 25
percent of the principal amount of the
Bonds in respect of each Company will
be paid by way of sprial maturities or
will be redeemed through mandatory
sinking funds prior to stated maturity,

As provided in the Agreement and
the Indentures, each Company will be
required to deliver to the trustee Its;
Series B Pollution Control Note
("Series B Note") which Is, el:cept Ps
to interest rate, maturity, principal
amount, and redemption provisions,
substantially Identical to the Series A
Note, to provide revenues to the
County to meet the debt service re.
quirements on the Series B Bonds in
respect of that Company. The Series B
Note for each Company will also be se-
cured by a second lien on the Compa-
ny's interest in the Facilities and cer-
tain other property pursuant to the
Security Agreement in respect of each
Company and, as such, will not consti-
tute "unsecured debt" within the
meaning of the provisions of each of
the Companies' charters, Each Compa-
ny also proposes to pay any trustee's
fees or other expenses incurred by the
County as a result of the issuance of
the.Series B Bonds.

The terms of the Series B Notes to
be Issued by Potomac Edison and West
Penn are set forth below.

Principal Maturity Intere3t Effectivo
Amount Aug. 1 Raw Interest

Costa

Percent Percent
Potomac Edison - $21.000.000 2003 7.30 7,42
West Penn 11.500.000 2003 0.95 7.050
West Penn-. -- -... 20,000,000 2003 7.00 7.145

On July 31, 1978, Monongahela was
granted a rehearing of an order of the
Public Service Commission of West
Virginia which granted Monongahela
$14,500,000 of a request $40,000,000
annual revenue increase. Because of
the adverse effect of that order on
Monongahela's earnings and interest

coverages, the Issuance of bonds by
the County in respect of Monongahela
has been postponed pending the result
of the rehearing.

The Companies will cause the Facili-
ties to be completed and the Compa-
nies will have complete control of the
operation of the Facilities and will be
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responsible for the maintenance there-
of.

To the extent that the total cost of
the Facilities exceeds the proceeds
from the Series A and Series B Bonds
(and any-other obligations hereafter
issued under the Agreement), the
Companies will be required to pay'for
completion of the Facilities at their
own expense.

It is expected that the County will
engage Goldnfan, Sachs & Co. to pro-
vide financial advice and, together
with such other underwriters as may
be designated, underwrite the sale of
the Series B Bonds. Fees, commissions
and expenses of the underwriters, and
legal counsel will be included in the
total cost of the Facilities. The Com-
panies have been informed that the
County has legal authority to issue
tax exempt revenue bonds in accord-
ance with the proposed documents
and the Companies understand that
legal opinions to that effect will be de-
livered to appropriate parties at, or
prior to, the closing date. The Series B
Bonds may be in either coupon or reg-
istered form and will bear interest
semi-annually at rates to be deter-mined. The Series B Bonds will be
issued pursuant to the Supplemental
Indentures which will provide for re-
demption, sinking funds, no-call and
other appropriate provisions to be de-
termined. The Supplemental Inden-
ture will also provide that the pro-
ceeds of the sale of the Series B Bonds
by the County must h~e applied to the
cost of the Facilities.

The proceeds to be received by the
Companies will be added to each of
the Companies' general funds to reim-
burse the treasury' of each of the Com-
panies for expenditures made or to be
made in connectionwith the Facilities.

In addition, Monongahela may issue
$1 million of unsecured notes which
would correspond to a separate issue
of $1 million of the County's bonds in
respect of principal amount, interest
rates, and redemption provisions and
having installments of principal corre-
sponding to any mandatory sinking
fund payments and stated maturities.

This issue of bonds would be a dis-
tinct offering from the Series B Bonds
and would be offered before or after
the Series B Bonds through separate
offering documents, copies of which
will be filed by amendment.

The proceeds from the sale of this
series of bonds are proposed to be used.
to reimburse the treasury of Mononga-
hela in respect of which the Bonds are
issued for the cost of construction of
certain other facilities at the Plea-
sants Power Station for which the pro-
ceeds the Series B Bonds may not be
applied under the terms of the Inden-
ture.

The Compnaies have been advised
that the annual interest rate on tax-

exempt bonds of the type to be sold by
the County has been approximately 2
percent lower than the interest rate
on taxable obligations of comiarable
quality.

A statement of the fees, commis-
sions, and expenses to be incurred in
connection with the proposed transac-
tion Nlll be filed by amendment.
Monongahela's participation in the
proposed transactions has been au-
thorized by West Virginia Public Serv-
ice Commission and the Ohio Public
Utilities Commission. West Penn's par-
ticipation in the proposed transaction
has been authorized by the Pennsylva-
nia Public Utility Commission. Poto-
mac Edison's participation in the pro-
posed transaction has been authorized
by the Maryland Public Service Com-
mission and 'the State Corporation
Commission of Virginia. The Air Pol-
lution Control Commission of West
Virginia has certified that the Facili-
ties are being constructed and in-
stalled for water and air quality pur-
poses. It is stated that no other State

,commission and no Federal commis-
sitn, other than this Commission, has
jurisdiction over the proposed transac-
tions.

Due notice of the filing of said appli-
cation-declaration has been given in
the manner prescribed in Rule 23 pro-
mulgated under the Act (HCAR No.
20604), and no hearing has been re-
quested of or ordered by the Commis-
sion. Upon the basis of the facts in the
record, it is hereby found that the ap-
plicable standards of the Act and the
rules thereunder are satisfied with re-
spect to the transactions to be entered
into by Potomac Edison and West
Penn and that no adverse findings are
necessary; and that it is appropriate in
the public interest and in the interest
of investors and consumers that said
application-declaration, as amended.
be granted and permitted to become
effective with respect to the transac-
tions to be entered into by Potomac
Edison and West Penn:

It is ordered, pursuant to the appli-
cable provisions of the Act and rules
thereunder, That said application-dec-
laration, as amended, be, and it hereby
is, granted and permitted to become
effective forthwith, with respect to
the transactions to be entered into by
Potomac Edison and West Penn, sub-
ject to the terms and conditions pre-
scribed in Rule 24 promulgated under
the Act.

It is further ordered, That JurLsdic-
tion be, and It hereby is, reserved with
respect to the transactions to be en-
tered into by Monongahela.

It is further ordered, That Jurisdic-
tion be, and it hereby is, reserved with
respect to the fees, commissions, and
expenses to be incurred by Mononga-
hela, Potomac Edison, and West Penn

in connection with the proposed trans-
actions.

For the Commission, by the Division
of Corporate Regulation, pursuant to
delegated authority.

SHIR= E. HOLLIS,
Assistant Secretary.

[EF Dc. 78-23239 Fied 8-17-78; 8:45 am]

[8010-01]

[Rel. No. 10357; 812-43053

NATIONAL AVIATION & TECHNOLOGY CORP.

Applicatlon

AUGUST 11, 1978.
Notice is hereby given that National

Aviation & Technology Corp. (Appli-
cant), 630 Fifth Avenue, New York,
N.Y. 10020, a closed-end investment
company registered under the Invest-
ment Company Act of 1940 (Act), filed
an application on May 8, 1978, and an
amendment thereto on July 31, 1978,
for an order pursuant to section 17(b)
of the Act exempting from the provi-
sions of section 17(a) of the Act the
exercise by Applicant of a warrant for
the purchase of 20,000 shares of
common stock (Warrant) of Evans &
Sutherland Computer Corp. (Evans &
Sutherland), and pursuant to section
17(d) of the Act and Rule 17d-1 there-
under permitting the exercise of the
Warrant by Applicant. All interested
persons are referred to the application
on file with the Commission for a
statement of the representations con-
tained therein, which are summar-
lazed below.

Evans & Suthirland is a Utah corpo-
ration with Its principal office located
in Salt Lake City. Organized in 1968,
Evans & Sutherland produces ad-
vanced. computer-generated, graphic
display systems.

On May 22, 1974, Applicant pur-
chased 51,750 shares of Evans & Suth-
erland common stock at a price of $4
per share. Applicant subsequently ac-
quired 20,000 shares at a price of $5
per share and the Warrant at a price
of $2,000 from Leopold S. Wyler on
January 20, 1978. Mr. Wyler had ac-
quired such shares and the Warrant
directly from Evans & Sutherland pur-
suant to a Purchase Agreement, dated
October 20. 1972. Mr. Wyler paid
Evans & Sutherland $5 per share for
the 20,000 shares sold to his and
$2,000 for the Warrant.

Applicant represents that it present-
ly holds 71,750 shares of Evans &
Sutherland common stock, constitut-
lug approximately 8.23 percent of such
shares now outstanding. The proposed
purchase of 20,000 additional Evans &
Sutherland shares pursuant to the
Warrant would increase Applicant's
holdings to 91,750 shares, or 10.28 per-
cent of the outstanding Evans & Suth-
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erland shares. Applicant claims that it
does not control Evans & Sutherland.
Three stockholders of Evans & Suth-
erland have larger holdings than Ap-
plicant, and the chief executive officer
of Evans & Sutherland is a substantial
shareholder in his own right and, it is
alleged, a dominant force in the com-
pany.

T. F. Walkow-icz, Chairman of the
Board, President and Chief Executive
Officer of Applicant, presently owns
1,667 shares of Evans & Sutherland
common stock. Mr. Walkowicz has
been a director of Evans & Sutherland
since 1971. In addition, Christopher C.
Demisch, a Vice President of Appli-
cant, is also a director of Evans &
Sutherland. Mr. Demisch, however,
does not own any shares of Evans &
Sutherland common stock. Messrs.
Walkowicz and Demisch are the only
Evans & Sutherland directors affili-
ated with Applicant.

Section 17(a) of the Act, in pertinent
part, provides that it shall be unlawful
for any affiliated person of a regis-
tered investment company, or any af-
filiated person of such a person, acting
as a principal, knowingly to sell to or
purchase from such investment com-
pany any security of other property.
Section 17(b) of the Act provides that
the Commission, upon application,
may exempt from the provisions of
section 17(a) of the Act a proposed
transaction if the evidence submitted
establishes that the terms of the pro-
posed transaction, including the con-
sideration to be paid or received, are
fair and reasonable and do not involve
any overreaching on the part of any
party to the transaction and that the
proposed transaction is consistent
with the policy of the investment com-
pany concerned and with the general
purposes of the Act.

The application states that Evans &
Sutherland Is an affiliated person of
Applicant by virtue of Applicant's
ownership of more than 5 percent of
the outstanding voting securities of
Evans & Sutherland. The application
further states that since the exercise
of the Warrant by Applicant involves
a sale of Evans & Sutherland common
stock by Evans & Sutherland, an af-
filiated person of the investment com-
pany, directly to the investment com-
pany, section 17(a) would prohibit the
transaction without an exemptive
order.

It is represented that Applicant's
proposed additional investment in
Evans & Sutherland is considered ad-
vantageous by Applicant's Executive
Committee. In 1974, Evans & Suther-
land experienced its first profitable
year, and Applicant asserts that it has
made steady and Impressive progress
in subsequent years. Applicant states
that Evans & Sutherland's sales have
risen from $4,829,102 in 1975 to
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$8,468,207 in 1977. Earnings per share
(calculated before inclusion of the
income tax benefit derived from utili-
zation of an operating loss carryfor-
ward) have risen from $0.44 in 1975 to
$1.06 in 1977. Applicant represents
that in light of Evans & Sutherland's
successful performance in recent
years, the exercise price of $5 per
share compares very favorably with
the cost basis of approximately $4 per
share for the 51,750 shares first ac-
quired by Applicant in 1974. Applicant
submits that, in accordance with the
provisions of section 17(b) of the Act,
the terms of the proposed transaction,
including the consideration to be paid
by Applicant, are reasonable and fair
and do not involve overreaching on
the part of any person concerned; the
proposed transaction is consistent
with the policy of Applicant and the
proposed transaction is consistent
with the general purposes of the Act.

Section 17(d) of the Act and Rule
17d-1 thereunder, taken togethers pro-
vide, in pertinent part, that no affili-
ated person of a registered investment
company, and no affiliated person of
any such person, acting as principal,
shall participate in, or effect any
transaction in connection with any
joint transaction of arrangement in
which such registered investment com-
pany is a participant unless an applica-
tion regarding such joint enterprise or
arrangement has been filed with the
Commission and has been granted by
an order. In passing upon such appli-
cations the Commission will consider
whether the participation of such reg-
istered investment company in such
joint enterprise or arrangement on the
basis proposed is consistent with the
provisions, policies and purposes of
the Act and the extent to which such
participation is on a basis different
from or less advantageous than that of
other participants.

Mr. Walkowcz and Mr. Demisch are
affiliated persons of Applicant by
virtue of their positions in the man-
agement of Applicant and affiliated
persons of an affiliated person of Ap-
plicant by virtue of their positions as
directors of Evans of Sutherland. Mr.
Walkowicz did not vote in the proceed-
ings of the Executive 'Committee of
Applicant regarding approval of the
purchase of the Warrant from Mr.
Wyler and the filing of the instant ap-
plication. Mr. Demisch is not a direc-
tor of Applicant and, accordingly, not
a member of the Executive Commit-
tee. Applicant does not perceive that
either Mr. Walkowicz of Mr. Demisch
will participate in or effect any trans-
action in connection with the sale of
Evans & Sutherland common stock
pursuant to the exercise of the War-
rant if he merely continues to hold his
share of Evans & Sutherland common
stock. Appplicant maintains that Mr.

Walkowicz's financial interest In,
Evans & Sutherland, 1,667 shares of
common stock, is so small as to be im-
material in the context of the pro-
posed transaction. Applicant further
submits that, in accordance with the
provisions in Rule 17d-1, the particpa-
tion of Applicant In the transaction on
the basis proposed is consistent with
the provisions, policies and purposes
of the Act and such participation Is
not on a basis less advantageous than
that of other participants.

Notice is further given that any in-
terested person may, not later than
September 5, 1978, at 5:30 p.m., submit
to the Commission in writing a request
for a hearing on the matter accompa-
nied by a statement as to the nature of
this interest, the reason for such re-
quest, and the issues, if any, of fact or
law proposed to be controverted, or he
may request that he be notified if the
Commission shall order a hearing
thereon. Any such communication
should be addressed: Secretary, Securi-
ties and Exchange Commission, Wash-
ington, D.C. 20549. A copy of such re-
quest shall be served personally or by
mail upon Applicant(s) at the
address(es) stated above. Proof of such
service (by affidavit, or in case of an
attorney-at-law, by certificate) shall be
filed contemporaneously with the re-
quest. As provided by Rule 0-5 of the
Rules and Regulations promulgated
under the Act, an order disposing of
the application will be Issued as of
course following said date unless the
Commission thereafter orders a hear-
ing upon request or upon the Commis-
sion's own motion. Persons who re-
quest a hearing, or advice as to wheth-
er a hearing is ordered, will receive
any notices and orders issued in this
matter, including the date of the hear-
ing (if ordered and any postponements
thereof.

For the Commission, by the Division
of Investment Management, pursuant
to delegated authority.

SHnrwy E. HOLLIS,
Assistant Secretary.

[FR Doe. 78-23240 Filed 8-17-78; 8:45 am]

[8010-01]

[Rel. No. 15052; SR-NYSE-78-17]

NEW YORK STOCK EXCHANGE, INC.
Order Approving Proposod Rule Changes

AUGUST 11, 1978.
On March 23, 1978, the New York

Stock Exchange, Inc. (NYSE) filed
with the Commission, pursuant to sec-
tion 19(b)(1) of the Securities Ex-
change Act of 1934, 15 U.S.C.
78(s)(b)(1) (the Act) and Rule 19b-4
thereunder, copies of proposed rule
changes which make necesary modifi-
cations to the NYSE's constitution

FEDERAL REGISTER, VOL 43, NO. 161-FRIDAY, AUGUST 18, 1978



NOTICES

and rules for the implementation and
operation of an Interniarket Trading
System-

Notice of the proposed rule changes
together with the terms of substance
of the proposed rule changes was
given by publication of a CommissIon
Release (Securities Exchange Act, Re-
lease No. 34-14701, Apr. 24, 1978) and
by publication in-the FEDEAL REGIS-

r (43 FR 18376, Apr. 28, 1978). All
written statements with respect to the
proposed rule changes 'which were
filed with the Commission and all
written communications relating to
the proposed rule changes between
the Commission and any person were
considered and (with the exception of
those statements or communications
which may be withheld -from the
public in accordance with the provi-
sions of 5 US.C. 552) were made avail-
able to the public at the Commission's
Public Reference Room.

The Commission finds that the pro-
posed rule changes are consistent with
the requirements of the Act and the
rules and regulations thereunder ap-
plicable to national securities ex-
changes, -and in particular, the re-
quirements of sections 6 and 1lA, and
the rules and regulations thereunder.

It is therefore ordered, pursuant to
section 19(b)(2) of the Act, that the
above-mentioned proposed rule
changes be, and they hereby are, ap-
proved.

For the Commission, by the Division
of Market Regulation pursuant to del-
egated authority.

SHMREY E. HOILus,
Assistant Secretary.

[FR Doe. 78-23241 Filed 8-17-78; 8:45 am]

[8010-01]

[Rel. No. 15061; SR-PSE-78-10]'

PACIFIC STOCK EXCHANGE, INC.

Order Approving Proposed Rule Change

AUGUST 11, 1978.
On May 30, 1978, the Pacific Stock

Exchange, Inc. (PSE) filed with the
Commission, pursuant to section
19(b)(1) of the Securities Exchange
Act of 1934, 15 U.S.C. 78(s)(b)(1) (the
Act) and Rule 19b-4 thereunder,
copies of proposed rule changes which
make necessary modifications to the
PSE's rules for the implementation
and operation of an Intermarket Trad-
ing System.

Notice of the proposed rule changes
together with the terms of substance
of the proposed rule changes was
given by publication of a Commission
Release (Securities 'Exchange Act Re-
lease No. 34-14915, June 30, 1978) and
by publication in the FEDERAL REais-
TE (43 FR 29388, July 7, 1978). All
written statements with respect to the

proposed rule changes which were
filed with the Commission and all
written communications relating to
the proposed rule changes between
the Commission and any person were
considered and (with the exception of
those statemnnts or communications
which may be withheld from the
public in accordance with the provi-
sions of 5 U.S.C. 552) were made avail-
able to the public at the Commission's
Public Reference Room.

The Commission finds that the pro-
posed rule changes are consistent with
the requirements of the Act and the
rules and regulations thereunder ap-
plicable to national securities ex-
changes, and in particular, the re-
quirements of sections 6 and 11A, and
the rules and regulations thereunder.

It is therefore ordered, pursuant to
section 19(b)(2) of the Act, that the
above-mentioned proposed rule
changes be, and they hereby are, ap-
proved.

For the Commission, by the Division
of Market Regulation pursuant to del-
egated authority.

SHIRLEY E. HOLLIS
AssistantSecretary.

[FR Doe 78-23242 Filed 8-17-78 8:45 am]

[8010-013

[el. No. 15060; SR-Phlx-78-51

PHILADELPHIA STOCK EXCHANGE, INC.

Order Approving Proposed Rule Change

AUGUST 11, 1978.
On April 2, 1978. the Philadelphia

Stock Exchange, Inc. (Phlx) filed with
the Commission, pursuant to section
19(b)(1) of the Securities Exchange
Act of 1934, 15 U.S.C. 78(s)(b)(1) (the
Act) and Rule 19b-4 thereunder,
copies of proposed rule changes (sup-
plemented by Amendments Nos. 1 and
2, filed on Apr. 26 and May 1, 1978, re-
spectively) which make necessary
modifications to the Phlx's rules for
the implementation and operation of
an Intermarket Trading System.

Notice of the proposed rule changes
together with the terms of substance
of the proposed rule changes was
given by publication of a Commission
Release (Securities Exchange Act Re-
lease No. 34-14744, My 10, 1978) and
by publication in the FEDERAL Rroxs-
TER (43 FR 21765, May 19, 1978). All
written statements,wth respect to the
proposed rule changes which were
filed with the Commission and all
written communications relating to
the proposed rule changes between
the Commission and any person were
considered and (with the exception of
those statements or communications
which may be withheld from the
public in accordance with the provi-
sions of 5 U.S.C..552) were made avail-

able to the public at the Commission's
Public Reference Room.

The Commisson finds that the pro-
posed rule changes are consistent wit]
the requirements of the Act and thE
rules and regulations thereunder ap-
plicable to national securities ex-
changes, and in particular, the re-
quirements of sections 6 and lA, and
the rules and regulations thereunder.

It is therefore ordered, pursuant tc
section 19(b)(2) of the Act, that the
above-mentioned proposed rule
changes be, and they hereby are, ap-
proved.

For the Commission, by the Division
of Market Regulation pursuant to del-
egated authority.

GzoRc A. FnzsmIuoxs,
Secretary.

[FR Doc. 78-23243 Filed 8-17-78; 8:45 am]

[8010-01]

[EReL 1o. 20669, 70-61961

SOUTHERN CO., ET AL

Proposed Issuance and Sale of Common Stock
Pursuant to the System's Employee Stock
Ownership Plan

AuGusT 11, 1978.
In the Matter of the Southern Co.,

64 Perimeter Center East, P.O. Box
720071, Atlanta, Ga. 30346, Alabama
Power Co., Georgia Power Co, Gull
Power Co., Mississippi Power Co.,
Southern Company Services, Inc.,
Southern Electric Generating Co.

Notice is hereby given that the
Southern Co. (Southern), a registered
holding company, and its above-named
subsidiary companies have filed an ap-
plication-declaration with this Com-
mission pursuant to the Public Utility
Holding Company Act of 1935 (Act),
designating sections 6(a), 7, 9(a), and
10 of the Act and Rule 50(a)(5) pro-
mulgated thereunder as applicable to
the following proposed transadtions.
All interested persons are referred to
the application-declaration, which is
summarized below, for a complete
statement of the proposed transac-
tions.

Southern proposes to Issue and sell
from time to time through October 15.
1980, a maximum of $30,000,000 of its
authorized but unissued common
stock, par value $5 per share, in order
to provide common stock to fund the
Employee Stock Ownership Plan of
the Southern Company System (Plan).
Southern intends to apply the pro-
ceeds from the proposed sale of the
common stock for further equity in-
vestments as authorized by this Com-
mission (File No. 70-6117), for other
corporate purposes, and as may be
subsequently authorized.

The application-declaration states
that in order to encourage and assist
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employees of Southern's subsidiaries
to acquire ownership of Southern's
common stock and thereby promote in
the employees a strong interest in the
successful operation of the Southern
Company System, Southern Company
Services, Inc., Alabama Power Co.,
Georgia Power Co., Gulf Power Co.,
Mississippi Power Co., and Southern
Electric Generating Co. (the Employ-
ing Companies) have adopted the
Plan, effective January 1, 1976, in ac-
cordance with section 301(d) of the
Tax Reduction Act of 1975, as amend-
ed, and section 401(a) of the Internal
Revenue Code of 1954, as amended
(HCAR No. 20165). The Employing
Companies have agreed to contribute
to the Trust with respect to each cal-
endar year common stock of Southern
(or cash to be used to purchase such
common stock) having an aggregate
value equal to 1 percent of the amount
of their qualified investment in prop-
erty in respect of which investment
tax credit has been claimed by the
Employing Companies in their consoli-
dated Federal income tax return for
that year. Contributions with respect
to any Plan year may be reduced by
limited amounts equal to certain ex-
penses incurred in establishing and ad-
ministering the Plan.

Under the Plan, the Employing
Companies will, in each calendar year,
obligate themselves to contribute cash
or common stock of Southern having
an aggregate value equal to 1 percent
of the amount of their qualified in-
vestment in property in respect of
which investment tax credit has been
claimed by the Employing Companies
in their consolidated Federal income
tax return for the preceding year. The
Plan will be administered by the Plan
Committee, the members of which are
appointed by the Board of Directors of
Southern Company Services, Inc. Con-
tributed cash and common stock will
be held in trust (the Trust) under the
Employees Stock Ownership Plan
Agreement of Trust for the benefit of
participating employees of the Em-
ploying Companies. Generally, each
employee who has been employed at
least 1 year and who is at least 25
years of age automatically participates
in the Plan. (Union employees partici-
pate in the Plan only if their union
representative and the Employing
Company so agree.)

Cash contributed under the Plan is
to be primarily invested in common
stock of Southern. In addition, cash
dividends paid on the common stock of
Southern held in the Trust will, unless
a participant elects to have dividends
allocated to his account paid to him
currently, be reinvested in additional
shares of Southern's common stock.
Common stock which the Employing
Companies contribute to the Trust, as
well as common stock purchased by

the Trust, may be purchased on the
open market or by private purchase,
including purchases directly from
Southern. The purchase price per
share of common stock purchased by
the Employing Companies or by the
Trust (with contributed cash) will: (a)
If the stock is purchased on the open
market, be the market price thereof;
(b) if the stock is purchased directly
from Southern, be either (1) an
amount equal to the closing price of
Southern's common stock on the New
York Stock Exchange for the trading
day immediately preceding the date of
purchase, or (2) the 20-Day Average,
or (3) such other price, if any, as may
be prescribed by statute or required by
the Internal Revenue Service in rules
or regulations relating to plans similar
to the Plan; and (c) if the stock is pur-
chased privately other than from
Southern, be no greater than the last
sale price or highest current independ-
ent bid price, whichever is higher. In
reinvesting cash dividends allocated to
a participant's account, the Trust may
purchase common stock under South-
ern's Dividend Reinvestment and
Stock Purchase Plan (at the price pro-
vided for in such plan), on the open
market, or by private purchase, includ-
ing purchases directly from Southern
(at the fair market value of such
common stock).

All costs of establishment and ad-
ministration of the Plan and the
Trust, in excess of those costs allowed
by the Tax Reduction Act of 1975, as
amended, to be withheld from contri-
butions or to be paid by the Trust, will
be paid by the Employing Companies.

Under the Plan, thejnumber of
shares allocated to a participating em-
ployee's account with respect to any
calendar year will generally be an
amount which bears the same relation
to the aggregate amount of all shares
to be allocated with respect to that
year as the amount of compensation
(up to $100,000) actually paid to such
participating employee during that
year bears to the total compensation
(up to $100,000 for each participating
employee) paid to all participating em-
ployees during that year. Amounts
credited to the account of a partici-
pant under the Plan shall be fully
vested and nonforfeltable. Partici-
pants in the Plan are not allowed to
make contributions thereto on their
own behalf. Participants in the Plan
(or their beneficiaries) receive the
shares held in the Trust for their
benefit only in the event that the par-
ticipant ceases to be an employee or
upon the showing by a participant of
an unusual or special situation in his
financial affairs requiring the with-
drawal of shares.

Each employee who is a participant
in the Plan will be entitled to direct
the manner in which voting rights on

shares of common stock credited to his
or her account under the Plan are to
be exercised. Shares for which Voting
instructions are not received will not
be voted.

Fees and expenses to be incurred In
connection with the proposed transac.
tions are estimated at $13,500, includ-
ing legal fees estimated at $4,000, list-
ing fees of $4,000, and charges for ser-
vices by Southern Company Services,
Inc., estimated at $2,000. It Is stated
that no State or Federal commission,
other than this Commission, has Juris-
diction over the proposed transactions.

Notice is further given that any In-
terested person may, not later than
September 5, 1978, request in writing
that a hearing be held in respect of
such matter, stating the nature of this
interest, the reasons for such request,
and the issues of fact or law raised by
said application-declaration which he
desires to controvert; or he may re-
quest that he be notified should the
Commission order a hearing thereon.
Any such request should be addressed:
Secretary, Securities and Exchange
Commission, Washington, D.C. 20549.
A copy of such request should be
served personally or by mail upon the
applicants-declarants at the above-
stated addresses, and proof of servico
(by affidavit or, in case of an attorney
at law, by certificate) should be filed
with the request. At any time after
said date, the application-declaration,
as filed or as It may be amended, may
be granted and permitted to becomo
effective as provided in Rule 23 of tho
General Rules and Regulations pro-
mulgated under the Act, or the Com-
mission may grant exemption from
such rules as provided in Rules 20(a)
and 100 thereof or take such other
action as It may deem appropriate.
Persons who request a hearing or
advice as to whether a hearing is or-
dered will receive any notices and
orders issued in this matter, including
the date of the hearing (if ordered)
and any postponements thereof.

For the Commission, by the Division
of Corporate Regulation, pursuant to
delegated authority.

SHIRLEY E. HOLLS,
Assistant SecretarJ.

[FR Dce. 78-23244 Filed 8-17-78; 8:45 tm]

[8010-01]

[File No. SR-CBO,-78-241

CHICAGO BOARD OPTIONS EXCHANGE, INC.
Filing of Proposed Rule Change

AUGUST 14, 1978.
The Chicago Board Options Ex-

change, Inc. ("CBOE") submitted on
August 3, 1978, a proposed rule change
under Rule 19b-4 to amend Its disci-
plinary rules. The proposed changea
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would: (1) make explicit the obligation
of all CBOE members and associated
persons to cooperate in Exchange In-
vestigations involving possible rule vio-
lations; (2) codify the right of all
CBOE members to be represented by
counsel during an Exchange investiga-
tion; (3) provide that the Exchange
staff submit reports to the Business
Conduct Committee only with respect
to investigations where the staff finds-
Teasonable grounds to believe a viola-
tion has been c6mmitted; (4) require
that the Board of Directors, as well as
the -subject of the investigation and
the complainants, if any, be notified
when the Business Conduct Commit-
tee, upon consideration of a staff
report, determines not to initiate
charges; (5) require parties to an inves-
tigation to exchange documents and
witness lists well in advance of the
hearing date and to attempt to arrive
at agreement on uncontroverted issues
in advance of the hearing; (6) provide
the Business Conduct Committee with
the authority to call for the produc-
tion of witnesses and evidence; (7)
make explicit that the Board of Direc-
t6rs, upon review of Business Conduct
Committee decisions, may increase the
sanctions; and (8) provide that sanc-

"tions imposed by the Business Con-
duct Committee will become effective

- upon completion of the Exchange
review process, notwithstanding fur-
ther appeal to the Commission.

Publication of the submission is ex-
pected to be made in the PFERA RFx-
isTER during the week of August 14,
1978. In order to assist the Commis-
sion to determine whether to approve
the proposed rule change or institute
proceedings to determine whether the
proposed rule change should be disap-
proved, interested persons are invited
to submit written data, views, and ar-
guments concerning the submission
within 21 days from the date of publi-
cation in the FEDEAL REGIsteL Per-
sons desiring to make written com-
ments should file six copies thereof
with the Secretary of the Commission,
Securities and Exchange Commission,
500 North Capitol Street, Washintn,
D.C. 20549. Reference should be made
to File No. SR-CBOE-78-24. *

Copies of the submission and all sub-
sequent amendments, and copies of all
written statements with respect to the
proposed rule change which are filed
with the Commission and all written
communications relating to the pro-
posed rule change between the Com-
mission and any person, other than
those which may be withheld from the
public in accordance with the provi-
sions of section 552 of Title 5, United
States Code, will be available for in-
spection and copying at the Commis-
sion's Public Reference Room, 1100 L
Street NW., Washington, D.C. Copies
of the filing and of any subsequent

amendments will also be availale at
the principal office of the above-men-
tioned self-regulatory organization.

For the Commission by the Division
of Market Regulation, pumuant to del-
egated authority.

GonGcs A. F rzs mmor;s,
Secretary.

(FR Doe. 78-23245 Filed 8-17-78; 8:45 am]

[8025-01]
SMALL BUSINESS ADMINISTRATION

REGION IlI-ADVISORY COUNCIL

Public Meeting

The Small Business Administration,
Region III Advisory Council located
in the geographical area of Washing-
ton, D.C., will hold a public meeting at
10 a m., on Wednesday, September 13,
1978, in Suite 250, Executive Building.
1030 15th Street NlW., Washington,
D.C., to discuss such business as may
be presented by members, staff of the
Small Business Administration, or
others atteading.

For further information, write or
call Frank L Proudfoot, US. Small
Business Administration, 1030 15th
Street NW., Suite 250, Washington,
D.C., 20417, 202-653-6950.

Dated: August 14, 1978.
K. Dezvr,

DeputyAdvocaltcfor
Advisory Councils

(FR Doc. 78-23133 Filed 8-17-18; 8:45 am]

[8025-01i
REGION Ill-ADVISORY COUNCIL

Public Meeting

The Small Business Administration,
Region I Advisory Council, located
in the geographical area of Baltimore,
Md., will hold a public meeting at
10:30 am, on FrIday, September 15,
1978, in the offices of the Small Busi-
ness Administration, 8600 La Salle
Road, 630 Oxford Building, Towson,
Md., to discuss such business as may
be presented by members and the staff
of the Small Business Administration
or others attending. For further infor-
mation, write or call Gerard J. Lang,
District Director, US. Small Business
AdmInistration, 8600 La Salle Road,
630 Oxford Building, Towson, Md.
21204, 301-922-2054.

Dated: August 14,1978.
K. DREW,

DeputyAdvocate for
Advisory Council.

EM Doc. 78-23134 Filed 8-17-78."8:45 am.]

[8025-011
REGION VI.--ADVLSOOLY COUNCIL

Public Meeting

The Small Business Administration,
Region VI Advisory Council,olocated in
the geographical area of Oklahoma
City, Okla., will hold a public meeting
at 8:30 am-, on Friday, September 15,
1978, in the Crystal Room, Skirvin
Plaza Motel, One Park Avenue, Okla-
homa City, Okla., to discuss such busi-
nes3 as may be presented by members,
the staff of the Small Business Admin-
istration or others attending.

For further information, write or
call Donald D. Grose, District Direc-
tor, U.S. Small Businems Administra-
tion, 200 Northwest Fifth Street, Suite
670, Oklahoma City, Okla. 73102, 405-
231-5237.

Dated: August 14,1978.
K. Dnxe,

DeputyAdvocatefor
Advisory Cou nc7s

1FR Dme. 78-23135 Filed P-17-78; 8:45 am]

[8025-01]
REGION Vil1-ADVISORY COUNCIL EXECUTIVE

BOARD

Public Meeting

The Small Business Administration,
Region VIII Advisory Council Execu-
tive Board will hold a public meeting
at 1 pm., on Thursday, September 21,
1978, in the Small Business Adminis-
tration Conference Room, 22d Floor,
Executive Tower Building, 1405 Curtis
Street, Denver, Colo., to discuss such
business as may be presented by mem-
bers, staff of the Small Business Ad-
ministration, or others attending.

For further information, write or
call Dean Lupkey, Regional Director,
U.S. Small Business Administration,
Executive Tower Building, 1405 Curtis
Street, Denver. Colo. 80202, 303-837-
4021.

Dated: August 14,1978.

K. DREW,
DeputyAdvocatefor

Advisory CounciZl.
EM Doc. 78-23136 Filed 8-17-78; 8:45 am]

[8025-01]

REGION VII--ADVISOXY COUNCIL

Public Meeting

The Small Business Administration
Region VII Advisory Council, located
In the geographical area of Des
Moines, will hold a public meeting at
10 am., on Wednesday, September 6,
1978, on the 33d floor in the Briefing
Center of the Bankers Trust-Ruan
Building, Des Moines, Iowa, to discuss
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such business as may be presented by
members and the staff of the Small
Business Administration or others at-
tending. For further Information,
write or call J. Harold Sears, District
Director, U.S. Small Business Adminis-
tration, 210 Walnut Street, -Des
Moines, Iowa 50309, 515-284-4567.

Dated: August 14, 1978.
K. DREw,

Deputy Advocate for
Advisory Councils.

[FR Doc. 78-23137 Filed 8-17-78; 8:45 am]

[8025-01]
REGION VIII-ADVISORY COUNCIL

Public Meeting

The Small Business Administration
Region VIII Advisory Council, located
in the geographical area of Salt Lake
City, will hold a public meeting at 9
a.m., on Friday, September 15, 1978, in
the Prospector Room of the Alta Club,
100 East South Temple, Salt Lake
City, Utah, to discuss such business as
may be presented by members and the
staff of the Small Business Adminis-
tration or others attending. For fur-
ther information, write or call Clair R.
Hopkins, District Director, U.S. Small
Business Administration, 2237. Federal
Building, Salt Lake City, Utah 84138,
801-524-5804.

Dated: August 14, 1978.
K. DnEW,

Deputy Advocate for
Advisory Councils.

[FR Doc. 78-23138 Filed 8-17-78; 8:45 am]

[8025-01]

[License No. 02/02-0345]

INTERGROUP VENTURE CAPITAL CORP.

Issuance of a License to Operate as a Small
Business Investment Company

On March 28, 1978, a Notice was
published in the FEDERAL REGISTER (43
FR 12981), stating that Intergroup
Venture Capital Corp., 551 Fifth
Avenue, New York, N.Y. 10017, had
filed an application with the Small
Business Administration pursuant to
§ 107.702 of the SBA rules and regula-
tions governing small business invest-
ment companies (13 CFR 107.102
(1978)), for a license to operate as a
small business investment company
(SBIC).

Interested parties were given to the
close of business April 27, 1978, to
submit their comments. No comments
were received.

Notice is hereby given that, having
considered the application and all
other pertinent information, SBA on
August 7, 1978, issued License No. 02/

NOTICES

02-0345 to Intergroup Venture Capital
Corporation, pursuant to section
301(c) of the Small Business Invest-
ment Act of 1958, as amended.

(Catalog of Federal Domestic Assistance
Program No. 59.011, Small Business Invest-
ment Companies.)

Dated: August 11, 1978.
PETER F. McNEIsH,;

DeputyAssociate
Administratorfor Investment.

[FR Doc. 78-23139 Filed 8-17-78; 8:45 am]

[8025-01]

[Delegation of Authority No. 1-A; Rev. 6]

ASSOCIATE ADMINISTRATOR FOR
OPERATIONS ET AL

Delegation of Authority; Line of Succession to
the Administrator

Delegation of Authority No. 1-A
(Revision 5) (39 FR 27613) is hereby
revised to read as follows: .

I. Pursuant to authority vested in
me by the Small Business Act, 72 Stat.
384, as amended, the Small Business
Investment Act of 1958, 72 Stat. 689,
as amended authority is hereby dele-
gated to the following officials in the
following order:

1. Associate Administrator for Oper-
ations:

2. Assistant Administrator for Ad-
ministration;

3. General Counsel;
4. Associate Administrator for Fi-

nance and Investment;
to perform, in the event of the absence
or incapacity of the Administrator and
the Deputy Administrator, any and all
acts which the Administrator is au-
thorized to perform, including but not
limited to authority to issue, modify,
or revoke delegations of authority and
regulations, except exercising authori-
ty under sections 7(a)(6), 9(d), and 11
of the Small Business Act, as amend-
ed.

II. Anyone designated by the Admin-
istrator as acting due to a vacancy in
one of the positions listed above re-
mains in the line of succession; other-
wise in the absence of one of the
above, the authority moves to the next
position.

III. This delegation is not in deroga-
tion of any authority residing in the
above listed officials relating to the
operations of their respective pro-
grams, nor does It affect the validity
of any delegations currently in force
and effect and not specifically cited as
revoked or revised herein.

Effective Date: August 18, 1978.
A. VEE O WEAVER,

Administrator.
[FR Doc. 78-23140 Filed 8-17-78; 8:45 a.m.]

[4710-07]
DEPARTMENT OF STATE

[Public Notice CM-8/93]

ADVISORY COMMITTEE ON THE 1979 WORLD
ADMINISTRATIVE RADIO CONFERENCE

Meeting

The Department of State announces
that the Advisory Committee on the
1979 World Administrative Radio Con-
ference (WARC) will meet on Septem-
ber 20, 1978, in the main conference
room of the Pan American Health Or-
ganization Building, 23d Street and
Virginia Avenue NW., Washington,
D.C., from 10 a.m. to 4 p.m. This will
be the second meeting of the full com-
mittee. It will be a joint meeting with
the members of the initial U.S. Dele-
gation to the WARC. The committee
assists in the formulation of U.S. Gov-
ernment positions for the Conference
which will be held in Geneva In Sep-
tember 1979. It reports to Its chair-
man, Mr. Glen 0. Robinson, who also
serves as chairman of the U.S. Delega-
tion to the WARC.

The general agenda of the Septem-
ber 20 meeting will be:

a. Report by the Committee Chairman on
the current state of WARC delegation prop
arations, including recent consultations
with foreign government representativea.

b. Reports from members of the U.S. Ini-
tial Delegation Group on progrevs in devel.
oping position papers on WARC Issues.

c. Progress reports from the five Advisory
Committee working groups.

Members of the general public may
attend the meeting and join in the dis-
cussions, subject to instructions of the
chairman. Admittance of public ob-
servers will be limited to the seating
available. It is requested that prior to
September 20, members of the general
public who plan to attend the meeting
supply their name and address to Mr.
Wilson Dizard, WARC Delegation
Staff, Office of International Commu-
nications Policy (EB/CTA/TD), De-
partment of State, Washington, D.C.
20520. The telephone number Is 202-
632-2631.

Dated: August 8, 1978.

RuTH H. PHILLIPS,
Executive Secretary, Advisory

Committee on the 1979 World
Administrative Radio Confer-
ence.

[FR Doec. 78-23190 Filed 8-17-78; 8:45 am)
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[4710-07]

[Public Notice CM-8/883

SHIPPING COORDINATING COMMITTEE

Subcommittee on Safety of Life at Sea;
Meeting

The Working Group on Internation-
al Multimodal Transport and Contain-
ers of the Subcommittee on Safety of
Life at Sea, a subcommittee of the
Shipping Coordinating Committee,
will hold an open meeting from 9:30
an.m to 5 p.m. on Wednesday, Septem-
ber 6, 1978, in Room 8236 of the De-
partment of Transportation, 400 Sev-
enth Street SW., Washington, D.C.

The purpose of the meeting is to dis-
cuss matters germane to multimodal
transport and containers. The follow-
ing specific issues will be addressed in
the order indicated:
Debriefing of the meeting of the 19th ses-

sion of the IMCO Subcommittee on Con-
tainers and Cargoes held in London. July
24-28, 1978;

Discussion of U.S. position for meeting of
Group of Rapporteurs on Container
Transport (GRCT) (ECE), September 18-
20, 1978, in Geneva;

Briefing and update of the U.S. position re-
garding the 5th UNCTAD Intergovern-
mental Preparatory Group on Interna-
tional Multimodal Transport, September
18-October 6, 1978;

Status of USG action regarding the Cus-
toms Convention on Containers, 1972 and
TIR Convention, 1975.
Necessafy documents will be distrib-

uted as early as possible.
Any questions concerning this meet-

ing should be directed to either Mr.
Richard E. Johe, Department of State,
202-632-1313 or Mr. Charles Hockman,
U.S. Coast Guard, 202-426-1577.

Comments from the public will be
welcomed.

RICHARD K. BANK,,
Chairman, Shipping

Coordinating Committee.
AUGUST 7, 1978.
[PR Doc. 78-23175 Filed 8-17-78; 8:45 am]

[4710-07]

[Public Notice CM-8/89]

SHIPPING COORDINATING COMMITTEE

Subcommittee on Safety of Life at Sea;
Meeting

-The Working Group on Subdivision
and Stability of the Shipping Coordi-
nating Committee's Subcommittee on
Safety of Life at Sea (SOLAS) will
conduct an open meeting at 9:30 a.m.
on Tuesday, September 12, 1978, in
Room 8334 of the Department of

- Transportation, 400 Seventh Street
SW., Washington, D.C.
. The purpose of the meeting is to
review documents in preparation for

NOTICES

the 2%d session of the Subcommittee
on Subdivision, Stability, and Load
Lines of the Intergovernmental Marl-
time Consultative Organization
(IMCO) to be held October 2-6, 1978,
in London.

Requests for further lnformtlon
should be directed to Mr. Edward H.
Middleton, U.S. Coast Guard (G-MI
82), Washington, D.C. 20590, tele-
phone 202-426-2170, or Mr. William A.
Cleary, U.S. Coast Guard (G-MMT-5/
82), Washington, D.C. 20590, tele-
phone 202-426-2188.

The Chairman will entertain com-
ments from the public as time permits.

RxCHARD K. BAZK,
-Chairman, Shipping

Coordinating Committee
AUGUST 8, 1978.
[FR Doc. 78-23176 Filed 8-17-78: 8:46 am]

[4710-07]

[Public Notice CM-8/90]

SHIPPING COORDINATING COMMITTEE

Subcommittee on Safety of Ufe at Sea;
Meeting

The Working Group on Ship Design
and Equipment of the Shipping Co-
ordinating Commlttee's.Subcommittee
on Safety of Life at Sea (SOLAS) will
conduct an open meeting at 9 a m. on
Thursday, September 14. 1978, In

* Room 8236/38 of the Department of
Transportation, Nassif Building, 400
Seventh Street SW., Washington, D.C.

The purpose of this meeting is to
continue preparations for the 19th ses-
sion of the subcommittee on Ship
Design and Equipment of the Inter-
governmental Maritime Consultative
Organization (IMCO) which is sched-
uled for November 27-December 1,
1978, in London.

The agenda includes the following:
Machinery and electrical requirements for

nuclear ships and offshore supply vessels,;
The harmonization of machinery and elec-

trical requirements In various IMCO In-
struments;

Draught requirements for segregated bal-
last tankers below 150 meters in length:

Safety requirements for nuclear ships;
Safety measures for special purpose ships;
Steering systems for maneuverability.
Tonnage and other parameters;
Noise levels on board ships; and
Safety measures for diving systems on

mobile offshore drilling units,

Request for further information
should be directed to Capt. It. L.
Brown. U.S. Coast Guard Headquar-
ters, 400 Seventh Street SW., Wash-
ington, D.C. 20590, telephone 202-426-
2167.

36745

The Chairman will entertain com-
ments from the public as time permits.

RICHARD K. BANKs,
Chairman, Shipping

Coordinating Committee
AuGusT 9, 1978.
(FR Dc. "78-23177 Filed 8-17-78;-8:45 am]

[4710-09]

[Public Notice C",A-8/911

SHIPPING COORDINATING COMMITTEE

Committee on Ocean Dumping; Meeting

The Committee on Ocean Dunping,
a subcommittee of the Shipping Co-
ordinating Committee, will hold an
open meeting at 9:30 a.m. on Tuesday,
September 19, 1978, in the Administra-
tor's Conference Room, lth floor,
West Tower, Environmental, Protec-
tion Agency, 401 M Street SW., Wash-
ington, D.C.

The purpose of the meeting is to
review position documents for the
third consultative meeting of the Con-
tracting Parties of the Convention on

'the Prevention of Marine Pollution by
Dumping of Wastes and Other Matter,
scheduled to be held in London, Octo-
ber 9-13, 1978.

Requests for further information
should be directed to Mrs. Norma
Hughes, Oil and Special Materials
Control Division (WH-548), Environ-
mental Protection Agency, Washing-
ton, D.C. 20460. Mrs. Hughes may be
reached by telephone on 202-245-3051.

The Chairman will entertain com-
ments from the public as time permits.

RICHARD K. BAsrx,
Chairman, Shipping

Coordinating Committee.
AUGUST 9, 1978.
[FR Doc. 78-23183 Filed 8-17-78; 8:45 am]

[4710-07]

(Public Notice CM-8/94]

SHIPPING COORDINATING COMMITTEE
Subcommitfee on Safety of Life at Sea;

Meeting

The Working Group on Standards of
Training and Watchkeeping of the
Shipping Coordination Committee's
Subcommittee on Safety of Life at Sea
(SOLAS) will conduct an open meeting
at 9:30 am. on Thursday, September
21, 1978, In Room 8334 of the Depart-
ment of Transportation, 400 Seventh
Street SW., Washington, D.C.

The purpose of the meeting is to dis-
cuss the future work program of the
Subcommittee on Standards of Train-
ing and Watchkeeping of the Intergov-
ernmental Maritime Consultative Or-
ganization (IMCO).
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Requests for further Information
should be directed to Capt. D. E.
Hand, U.S. Coast Guard (G-MVP/82),
Washington, D.C. 20590. He may be
reached by telephone at 202-426-1500.

The Chairman will entertain com-
ments from the public as time permits.

RiCHARD K. BANK,
Chairman,

Shipping Coordinating Committee.

AUGUST 8, 1978.

CFR Doc. 78-23191 Filed 8-17-78; 8:45 am]

[4710707]

[Public Notice CM-8/92l

STUDY GROUP I OF THE U.S. ORGANIZATION
FOR THE INTERNATIONAL RADIO CONSUL-
TATIVE COMMITTEE (CCIR)

Meeting

The Department of State-announces
that Study Group 1 of the U.S. Orga-
nization for the International Radio
Consultative Committee (CCIR) will
meet on September 20, 1978, in Room
B.841, U.S. Department of Commerce,
14th and Constitution Avenue NW.,
Washington, D.C., at 9:30 a.m.

Study Group 1 deals with matters
relating to efficient use of the radio
frequency spectrum, and in particular,
with problems of frequency sharing,
taking into account the attainable
characteristics of radio equipment and
systems; principles for classifying
emissions; and the measurement of
emission characteristics and spectrum
occupancy. The purpose of the meet-
ing will be to discuss preparations for
the Special :Preparatory Meeting
which will be held in Geneva starting
In October 1978, as a preliminary to
the 1979 World Administrative Radio
Conference.

Members of the general public may
attend the meeting and join in the dis-
cussions subject to instructions of the
Chairman.

Requests for further informatiom.
should be directed to Mr. Gordon
Huffcutt, State Department, Washing-
ton, D.C. 20520, telephone 202-632-
2592.

Dated: August 14, 1978.

GoRDON L. HuFFcuTT,

Chairman,
U.S. CCIR National Committee

IFR Doc. 78-23189 Filed 8-17-78; 8:45 am]

[4710-07]

NOTICES

[C1-8/953

lines: "the Monday preceding Decem-
ber 1, 1978." and insert the following:
"Monday, Novmber 27, 1978."

STUDY GROUP 6 OF THE U.S. ORGANIZATION
FOR THE INTERNATIONAL RADIO CONSUL- [4810-22]
TATIVE COMMITTEE (CCIR)

Meeting

The Department of State announces
that Study Group 6 of the U.S. Orga-
nization for the International Radio
Consultative Committee (CCIR) will
meet on September 26, 1978, at Fort
Monmouth; N.J. The meeting will
open at 9 a.m. at the Monmouth Room
at Gibbs Hall, Fort Monmouth Offi-
cers Club on Tinton Street, Tinton,
N.J.

Study Group 6 deals with matters
relating to the propagation of radio
waves by and through the ionosphere.
The purpose of the meeting will be a
,review of work approved at the XIVth
Plenary Assembly of the CCIR, Kyoto,
June 1978, and an initialization of
plans for Study Group 6 submission of
documents to the CCIR for the 1978-
1982 Preparatory Cycle.

Members of the general public may
attend the meeting and join in the dis-
cussions subject to the instructions of
the Chairman. Admittance of public
members will be limited to the seating
available.

Requests for futher information
should be directed to Mr. Gordon
Huffcutt, State Department, Washing-
ton, D.C. 20520, telephone 202-632-
2592;

GoanoN L. HUFFCUTT,
Chairman,

U.S. CCIR National Committee.
AUGUST 14, 1978.

[FM Doc. 78-23192 Filed 8-17-78; 8:45 am]

[1505-01]
DEPARTMENT OF THE TREASURY

Infernal Revenue Service

PUBLIC INSPECTION OF WRITTEN
DETERMINATIONS

Intention to Disclose

Corrections

In FR Doe. 78-21358, appearing at
page 33992 in the issue for Wednes-
day, August 2, 1978; make the follow-
ing corrections:

1. On page 33992, second column,
second paragraph under DATES,
fourth line, "3" should read "16", and
in the tenth and eleventh lines of that
paragraph, "December 1, 1978" should
be changed to "November 27, 1978".

2. On page 33993, first column, the
line above ADITDrIoAL DZscLosuRE, "3"
should be changed to "16"; second
column, third paragraph, delete the
following from the seventh and eighth

Office of the Secretary
SUGAR FROM BELGIUM, FRANCE, AND THE

FEDERAL REPUBLIC OF GERMANY

Antidumping Proceeding

AGENCY: U.S. Treasury Department.
ACTION: Initiation of antidumping
investigation.

SUMMARY: This notice is to advise
the public that a petition In proper
form has been received and an anti-
dumping Investigation is being initiat-
ed for the purpose of determining
whether imports of sugar from Bel-
gium, France, and the Federal Repub-
lic of Germany are being, or are likely
to be, sold at less than fair value
within the meaning of the Antidump.
ing Act, 1921, as amended. Sales at less
than fair value genrally occur when
the -prices of the merchandise sold for
exportation to the United States are
less than the prices In the home
market.

There appears to be substantial
doubt that imports of the subject mer-
chandise allegedly sold at less than
fair value have caused Injury or are
likely to -cause Injury to an Industry in
the United States. This case is there-
fore being referred to the U.S. Inter-
national Trade Commission for an in-
vestigation to determine whether
there is reasonable indication of injury
or likelihood of injury.

EFECTIVE DATE: August 18, 1978.
FOR FURTHER INFORMATION
CONTACT:

John R. Kugelman, Operations Offi-
cer, U.S. Customs Service, Duty As-
sessment Division, Technical
Branch, 1301 Constitution Avenue
NW., Washington, D.C. 20229, tele-
phone 202-566-5492.

SUPPLEMENTARY INFORMATION:
On July 10, 1978, information was re-
ceived in proper form pursuant to
§§ 153.26 and 153.27, Customs Regula-
tions (19 CFR 153.26, 153.27), from
counsel for Florida Sugar Marl-eting
and Terminal Associations, Inc.,
(FSM), indicating a possibility that
raw and refined sugar from Belgium,
Denmark, the Federal Republic of
Germany, France, and the United
Kingdom is being, or is likely to be
sold at less than fair value within the
meaning of the Antidumping Act,
1921, as amended (19 U.S.C. 160 et
&eq.). FSM subsequently withdrew Its
petiton as It related to sugar imported
from the United Kingdom and Den-
mark.
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The sugar under consideration in-
cludes raw and refined sugar provided
for in item Nos. 155.20 and 155.30 of
the Tariff Schedules of the United
States (TSUS).

Petitioner alleges that a margin of
dumping of 170 percent exists, based
upon a comparison of estimated sugar
prices from these countries to the
United States and the "intervention!"
(minimum) price for sugar sold in each
of those countries as determined
under the European Communities
"Common Agricultural Policy." To the
extent the investigation to be under-

- taken reveals that actual sales prices
in the home market have been at
other than such determined prices,

* the margins, if any, will be computed
on the basis of such actual transac-
tions.

In assessing the injury caused by the
alleged sales at less than fair value
from these three countries of the Eu-
ropean Community, it has been con-
sidered appropriate to cumulate the
shares of the market held by imports
from each of the countries named.
The product appears to be fungible.
Under such circumstances, it would be
unrealistic to attempt to differentiate
the alleged injury caused by imports
from one country rather than an-
other, when it is the cumulative effect
of all, occurring within a discrete time-
frame, that creates whatever problem
may exist.

Petitioner has presented evidence
concerning alleged injury or likelihood
of injury as the result of imports of
sugar from Belgium, the Federal Re-
public of Germany, and France at less

. than fair value. The information re-
lates primarily to increased imports in
the first half of 1978 compared to the
same period in 1977, sales lost by
virtue of the availability of lower
priced imports, a margin of undersell-
ing which would be entirely eliminated
by the elimination of the alleged
dumping margins, suppressed prices
which have resulted in-an inability to
make profits by its members over the
last 3 years, and declining regional and
total U.S. production of raw sugar.
The evidence of injury contained in
the petition rested primarily on the
impact of the alleged less than fair
value sales in the regional market- in
which the bulk of those sales were
made, the Southeast United States.
However, although imports from these
three -countries have increased, they
still account for only approximately
1.0 percent of total U.S. raw sugar pro-
duction and 0.5 percent of total U.S.
consumption of sugar. Even using the
regional .definition of the domestic
market for sugar produced by petition-
er, the imports in question only repre-
sent about 6 percent of domestic pro-
duction in that region.

The likelihood of future increases In
imports from these countries is signifi-
cantly reduced, if not totally eliminat-
ed, as the result of the imposition of a
10.8-cents-per-pound countervailing
duty effective July 31, 1978, on sugar
exported to the United States from all
European Community (EC) member
states, including that covered by this
investigation. Sugar From the Europe-
an Community, Final Countervailing
Duty Determination, 43 FR 33237
(1978). Even at current world prices,
the imposition of this duty will raise
the c.f. duty-paid price of the subject
sugar well above domestic U.S. prices.

In cases In which regional Injury has
been an issue, the International Trade
Commission has examined the rela-
tionship between the alleged regional
injury and conditions at the national
level Given the low level of Import
penetration by the imports from these
three countries on the national level
and even the regional level, the afore-
mentioned imposition of a countervail-
ing duty on sugar Imports from all EC
countries and the need for examina-
tion of the relationship between al-
leged regional injury and alleged
injury on the national level, it has
been concluded that there Is substan-
tial doubt of Injury or likelihood of
injury to an industry In the United
States as a result of imports of such
merchandise from Belgium, the Feder-
al Republic of Germany, and France.
Accordingly, the U.S. International
Trade Commission is being advised of
such doubt pursuant to section
201(c)(2) of the Act,

Having conducted a summary inves-
tigation as required by § 153.29 of the
customs regulations (19 CFR 153.29)
and having determined as a result
thereof that there are grounds for so
doing, the U.S. Customs Service is in-
stituting an inquiry to verify the Infor-
mation submitted and to obtain the
facts necessary to enable the Secre-
tary of-the Treasury to reach a deter-
mination as to the fact or likelihood of
sales at less than fair value. Should
the International Trade Commission,
within 30 days of receipt of the advice
cited in the preceding paragraph
advise the Secretary that there is no

- reasonable indication that an industry
in the United States is being, or Is
likely to be, injured by reason of the
importation of such merchandise into
the United States, the Department
will publish promptly in the FEmuRAL
REcisTER a notice terminating the in- -
vestigation. Otherwise the investiga-
tion will continue to conclusion.

This notice is published pursuant to
§ 153.30 of the customs regulations (19
CFR 513.30).

RoBERT H. MmmE=,

General Counsel of the Treasury.

AuGusT 11, 1978.

[FR Dom. 78-23206 Filed 8-17-78; &45 am] -

[832G-01]

VETERANS ADMINISTRATION

MERIT REVIEW BOARDS FOR HEAlTH SER-
VICES RESEARCH AND DEVELOPMENT AND
REHABILITATIVE ENGINEERING RESEARCH
AND DEVELOPMENT

Establishment

The above committees are being es-
tablished, based upon a determination
by the Administrator of Veterans Af-
fairs that they are In the public inter-
est in connection with the perform-
ance of duties imposed on the Veter-
ans Administration. -his determina-
tion follows consultation with the
Committee Management Secretariat,
pursuant to the Federal Advisory
Committee Act (Pub. L. 92-463) and
OMB Circular No. A-63, revised.

The Health Services and Rehabilita-
tive Engineering Research and Devel-
opment programs are directed toward
improv;ng health care delivery to vet-
erans and the quality of life of dis-
abled veterans, respectively.

Each Merit Review Board's objective
is to improve the quality of the as-
signed research and development pro-
gram, thereby contributing to the
broader program goals, by providing
impartial, expert advice on the scien-
tific and technical merit of individual
research and development proposals.
*Interested persons may address

questions or comments regarding the
establishment of these committees to
the Coordinator of this effort at Vet-
erans Administration Central Office
(152B), 810 Vermont Avenue NW-,
Washington, D.C. 20420, phone 202-
389-3408.

Dated: August 10,1978.

MAX CL-AND,
Administrator.

[FR Dce. 78-23132 Filed 8-17-78 8:45 am]
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[1505-01]

INTERSTATE COMMERCE
-COMMISSION
[Volume No. 97]

MOTOR CARRIER, BROKER, WATER CARRIER,
AND FREIGHT FORWARDER OPERATING
RIGHTS APPLICATIONS

Corrections
In FR Doe. 78-17144 appearing at

page 26846 in the issue for Thursday,
June 22,- 1978, make the following cor-
rections:

1. On page 26867, second column,
"MC 134266 (Sub-52F)" should-read
"MC 134286 (Sub-52F)", and in the
20th line of MC 134286 (Sub-52F), (as
corrected), insert "MI" after "IA."

2. On page 26867, third column, "MC
136718 (Sub-2F)" should read "MC
136728 (Sub-2F)."

[1505-01]
[Notice No. 93]

MOTOR CARRIER TEMPORARY AUTHORITY
APPLICATIONS

Correction
In FR Doec. 78-16597 appearing at

page 25896 in the issue for Thursday,
June 15, 1978, in the first column of
page 25900, fourth line from the top of
the page, "MIS" should have read
"MA" in the list of states in the para-
graph for No. MC 144521 (Sub-No.
1TA) which begins on the preceding
page.

[7035-01]

[Notice No. 700]

ASSIGNMENT OF HEARINGS

AUGUST 15, 1978.
Cases assigned for hearing, post-

ponement, cancellation or oral argu-
ment appear below and will be pub-
lished only once. This list contains
prospective assignments only and does
not include cases previously assigned
hearing dates. The hearings will be on
the issues as presently reflected in the
Official Docket of the Commission. An
attempt will be made to publish no-
tices of cancellation of hearings as
promptly as possible, but interested
parties should take appropriate steps
to insure that they are notified of can-
cellation or postponements of hearings
in which they are interested.
MC F12750, Cooper Motor Lines, Inc.-Pur-

chase (portion)-C & C Trucking Co., Inc.,
MC 4711 (Sub-89), Cooper Motor Lines,
Inc., MC 47171 (Sub-90), Cooper lMTotor
Lines, Inc., MC-F-12752, United Transpor-
tation Co.-Purehase (portion)-C & C
Trucking Co., Inc., MC 107615 (Sub-7),

United News Transportation Co., MC-F-
12759, Sorenson Transportation, Inc.-
Purchase (portion)-C & C Trucking Co.,
Inc., MC 59457 (Sub-30), Sorenson Trans-
portation Co., Inc., and MC-F-12854,
Leroy K Trucking Co., Inc.-Purchase
(portion)-C & C Trucking Co.,'Inc., now
being assigned for prehearing conference
on September 28, 1978, at the Offices of
the Interstate Commerce Commission,
Washington, DC.

MC 124711 (Sub-51), Becker Corp., now as-
signed September 6, 1978, at Cheyenne,
WY, is canceled and reassigned for Sep-
tember 6, 1978 (3 days), at Lincoln, NE, in
a hearing room to be later designated.

MC 144232, Trans-National Truck, Inc., now
assigned for hearing on September 28,
1978, at the Offices of the Interstate Com-
merce Commission, Washington, DC.

MC 83539 (Sub-480), C & H Transportation
Co., Inc., now assigned September 12,
1978, at Denver, CO, will be held in Room
C-503, U.S. Courthbuse, 1961 Stout Street.

MC 106398 (Sub-793), National Trailer
Convoy, Inc., now assigned September 13,
1978, at Denver, CO, will be held in Room
C-503, U.S. Courthouse, 1961 Stout Street.

MC 114211 (Sub-347F), Warren Transport,
Inc., now being assigned for hearing on
September 13, 1978 (3 days), in Room C,
503, U.S. Courthouse, 196. Stout Street,
Denver, CO.

F.D. 27421, Southern Pacific Transportation
Co.-Common Use Of Terminal Facili-
ties-Union Pacific Railroad Co. & Bur-
lington Northern, Inc., now assigned for
continued hearing on September 18, 1978,
at Portland, OR, will be held in Room 103,
Pioneer Courthouse, 555 SW. Yamhll
Street.

MC 139482 (Sub-37F), New Ulm Freight
Lines, Inc., now being assigned for hearing
on October 10, 1978, at Chicago, IL, in a
hearing room to be later designated.

MC 2835 (Sub-40), Adirondack Transit
Lines, Inc., now being assigned for hearing
in October 11, 1978 (3 days), at Albany,
NY, in a hearing room to be later desig-
nated.

MC 89578 (Sub-4P), Arthur Brundage, Inc.,
"d.b.a. Oneonta Bus Lines, now being as-
signed for hearing on October 16, 1978 (2
days), at Albany, NY, in a hearing room to
be later designated.

MC 144035 Sub-2F), Minute Air, Inc., now
being assigned for hearing on October 18,

'1978 (3 days), at Albany, NY, in a hearing
room to be later designated.

MC 121060 (Sub-58F), Arrow Truck Lines,
Inc., now being assigned prehearing con-
ference on September 11, 1978, at Chica-
go, IL, in a hearing room to be later desig-
nated.

MC 99610 (Sub-17) and MC 99610 (Sub-27),
Ross Neely Express Inc., now assigned
prehearing conference on September 25,
1978, at the Offices of the Interstate Com-
merce Commission, Washington, DC.

MC 99610 (Sub-19), Ross Neely Express,
Inc., now being assigned September 25,
1978, prehearing conference, at the Of-
fices of Interstate Commerce Commission,
Washington, DC.

MC 33641 (Sub-131), IML Freight, Inc., now
assigned September 11, 1978, at Boise, ID,
Is canceled; Application Dismissed.

MC 19157 (Sub-50F), McCormack's Highway
Transportation Inc., is assigned for hear-
ing September 7, 1978 at Nashville, TN,
and will be held at Room A-961, U.S.
Courthouse, 80 Broadway.

MC 73165 -(Sub-435F), Eagle Motor Lines,
Inc., Is assigned for hearing September 11,
1978, at Nashville, TN, and will be hold at
Room A-91, U.S. Courthouse, 80 Broad-
way.

MC 115841 (Sub-578), Colonial Refrigerated
Transportation, Inc., is assigned for hear-
ing September 12, 1978, at Nashville, TN,
and will be held at Room A-gl, U,S.
Courthouse, 80 Broadway.

MC 114569 (Sub-201) Shaffer Trucking,
Inc., is assigned for hearing September 14,
1978, at Nashville, TN, and will be held at
Room A-91, U.S. Courthouse, 80 Broad-
way, and MC 128273 (Sub-274), Midwest-
ern Distribution, Inc., Is assigned for hear-
Ing September 14, 1978 at Nashville, TN,
and will be held at Room A-901, U.S.
Courthouse, 80 Broadway.

MC 115654 (Sub-83F), Tennesee Cartoge
Co., Inc., Is assigned for hearing Septem-
ber 8, 1978, and will be held at Room A-
961, U.S. Courthouse, 80 Broadway, at
Nashville, TN.

MC 143249 (Sub-2), Mid Eastern Transpor
tation, Inc., Common Carrier Application
is assigned for hearing September 6, 1978,
at Nashville, TN and will be held at Room
A-961 U.S. Courthouse, 801 Broadway.

MC 119789 (Sub-409), Caravan Refrigerated
Cargo, Inc., is assigned for hearing Sep-
tember 11, 1978 at Omaha, NE and will be
held at Room 616 Union Pacific Plaza, 110
North 14th Street, 14th and Dodge.

MC 114211 (Sub-343), Warren Transport,
Inc., Is assigned for hearing September 7,
1978 at Omaha, NE and will be held at
Room 616 Union Pacific Plaza, 110 North
14th Street, 14th and Dodge.

MC 100449 (Sub-86), Mallinger Truck Line,
Inc. Is assigned for hearing September 12,
1978 at Omaha, NE and will be held at
Room 616, Union Pacific Plaza, 110 North
14th Street, 14th and Dodge.

MC 11592 (Sub-19), Best Refrigerated x-
press, Inc., Is assigned for hearing Septem-
ber 13, 1978 at Omaha, NE and will be
held at Room 616 Union Pacific Plaza, 110
North 14th Street, 14th and Dodge.

MC 138328 (Sub-42), Clarence L. Werner
Enterprises, is assigned for hearing Sep-
tember 14, 1978 at Omaha, NE and will be
held at Room 616 Union Pacific Plaza, 110
North 14th Street, 14th and Dodge.

MC 141054 (Sub-4), B & B Packing Trans-
port, Ltd., Is assigned for hearing Septem-
ber 15, 1978 at Omaha, NE and will be
held at Room 616, Union Pacific Plaza,
110 North 14th Street, 14th and Dodge.

MC 116915 (Sub-47F), Eck Miller Transpor-
tation Corp., now being assigned for hear-
Ing on October 30, 1978, at Dallas, TX in a
hearing room to be later designated (1
day).

MC 115826 (Sub-293), W1. J. Digby, Inc., now
being assigned for hearing on October 31,
1978, (1 day), at Dallas, TX, in a hearing
room to be liter designated.

MC 136008 (Sub-94), Joe Brown Co., Inc.,
now being assigned November 1, 1978 (1
day), at Dallas, TX, in a hearing room to
.be later designated.

MC 143227 (Sub-2), Garland L. Enox Con.
tract Application now being assigned for
hearing on November 2, 1978 (2 days), at
Dallas, TX in a hearing room to be later
designated.

MC 134922 (Sub-24), B. J. McAdams, Inc.,
now being assigned for hearing on Novem-
ber 6, 1978 (1 day), at Dallas, TX in a
hearing room to be later designated,
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ITC 2202 (Sub-551), Roadway Express, Inc.,
now being assigned for hearing on Novem-
ber 7, 1978 (3 days), at Dallas, TX in a
hearing room to be later designated.

H. G. HoL=, Jrr,
Acting Secretary.

[FR Doc. 78-23221 Filed 8-17-78; 8:45 am]

[7035-01]
[Docket No. ABB-19 (Sub-No. 19)]

BALTIMORE & OHIO RAILROAD CO.

Abandonment Portion of the Ohio and Littlo
Kanawha Branch Between Relief and Philo,
in Muslingum, Morgan, and Washington
Counties, Ohio; Findings

1

Notice is hereby given pursuant to
section la(6)(a) of the Interstate-Com-
merce Act (49 U.S.C. la(6)(a)) that by
a decision entered on August 16, 1977,
and the decision of the Conimission,
Division 1, acting as an Appellate Divi-
sion, served April 5, 1978, as modified,
adopted the decision of the Adminis-
trative Law Judge entered on August
16, 1977, which is administratively
finh], stating that, subject ot the con-
ditions for the protection of railway
employees prescribed by the Commis-
sion in Oregon Short Line PR?. Co.-
Abandonment Goshen, 354 LC.C. 584
(1978), the present and future public
convenience and necessity' permit the
abandonment by the Baltimore &
Ohio Railroad Co. over that portion of
its Ohio and Little Kanawha Branch
between Valuation Station 2376+00 at
or near Relief, Ohio, and Valuation
Station 485+00 at or near Philo, Ohio,
a distance of approximately 35.81
miles, all in Muskingum, Morgan, and
Washington Counties, Ohio.

A certificate of abandonment will
not be issued to The Baltimore & Ohio
Railroad Co. based on the above-de-
scriled finding of abandonment until
final determination of the proceeding
by the U.S. Court of Appeals. During
the interim, however, the procedures
Specified in section la (6) and (7) of
the Act will otherwise be followed.
Thus, the Commission will be in a po-
sition to issue a certificate of abandon-
ment 30 days after publication of this
notice (September 18, 1978) unless
within 30 days from the date of publi-
cation, the Commission further finds
that:

(1) A financially responsible person (in-
cluding a Government entity) has offered fi-
nancial assistance (in the form of a rail serv-
ice continuation payment), to enable the
rail service involved to be continued; and

(2) It is likely that such proffered assist-
ance would:

(a) Cover the difference between the rev-
enues which are attributable to such line of

'This proceeding is pending review in the
U.S. Court of Appeals for the Sixth Circuit,
entitled Philips Industrie% Inc. (Mfalta Divi-
sion) v. Interstate Commerce Commission,
No. 78-3403.

railroad and the avoidable cost of providing
rail freight service on such line, together
with a reasonable return on the value of
such llne, or .

(b) Cover the acquistlUon cost of all or any
portion of such line of railroad.

If the Commission so finds, the Issu-
ance of a certificate of abandonment
will be postponed for such reasonable
time, not to exceed 6 months, as Is
necessary to enable such person or
entity to enter into a binding agree-
ment, with the carrier seeking such
abandonment, to provide such assist-
ance or to purchase such line and to
provide for the continued operation of
rail services over such line. Upon noti-
fication to the Commission of the ex-
ecution of such an assistance or acqui-
sition and operating agreement, the
Commission shall postpone the issu-
ance of such a certificate for such
period of time as such an agreement
(including any extensions or modifica-
tions) is in effect.

However, as previously indicated no
such certificate will be issued until the
pending court proceeding has been fi-
nally resolved. Information and proce-
dures regarding the financial assist-
ance for continued rail service or the
acquisition of the Involved rail line are
contained In the Notice of the Com-
mission entitled "Procedures for Pend-
ing Rail Abandonment Cases" pub-
lished in the FmnnA Rrgasr= on
March 31, 1976, at 41 FR 13691, as
amended by publication of May 10,
1978, at "43 FR 20072. All interested
persons are advised to follow the
instructions contained therein as well
as the instructions contained in the
above-referenced decision.

H. G. Ho- , Jn.,
ActingSecretary.

[M Doc. 78-23222 Filed 8-17-78:8:45 am]

[7035-01]
[Docket No. AB-43 (Sub-No. 34)1

ILLINOIS CENTRAL GULF RAILROAD CO.
ABANDONMENT BETWEEN GIFFORD AND
POTOMAC IN CHAMPAIGN AND VERMIUON
COUNTIES, ILL'

Findings

Notice is hereby given pursuant to
section la(6)(a) of the Interstate Com-
merce Act (49 U.S.C. la(6)(a)) that by
a decision entered 'April 26, 1978, a
finding, which is administratively
final, was made by the Commission,
Division 2, acting as an Appellate Divi-
sion, stating that, subject to the condi-
tions for the protection of railway em-
ployees prescribed by the Commission
in Oregon Short Line R. Co-Abandon-

'This proceeding is pending review In the
U.S. Court of Appeals for the Seventh Cir-
cuit, entitled People of the State of illinois v.
United States of America and Interstate
Commerce Commission, No. 78-1960.

ment Goshen, 354 ICC 584 (1978), the
present and future public convenience
and necessity permit the abondon-
ment by the Illinois Central Gulf Rail-
road Co. of that portion of its line of
railroad extending from milepost 40.71
near Gifford, Ill, to milepost 52.36 in
Potomac, 111, a distance of 11.65 miles
In Champaign and Vermilion Coun-
ties, Ill.

A certificate of abandoment wil not
be Issued to the Illinois Central Gulf
Railroad Co. based on the above-de-
scribing finding of abondonment until
final determination of the proceeding
by the U.S. Court of Appeals. During
the interim, however, the procedures
specified in section la(6) and (7) of the
Act will otherwise be followed. Thus.
the Commission will be in a postion to
-ue a certificate of abandonment 30

days after publication of this notice-
(September 18, 1978), unless within 30
days from the date of publication, the
Commission further finds that.

(1) a financially responsible person (in-
cluding a government entity) has offered fi-
nanclal m-aistance (in the form of a rail serv-
ice continuation payment, to enable the rail
rervice involved to be coninued: and

"(2) It is likely that such proffered 2ssist-
ance would (a) Cover the difference be-
tween the revenues which are attributable
to such line of railroad and the avoidable
coat of providing rail freight service on such
line, together with a reasonable return on
the value of such line, or (b) Cover the ac-
quIsiUon cost of all or any portion of such
line of railroad.

If the Commission so finds, the issu-
ance of certificate of abandonment
will be postponed for such reasonable
time, not to exceed 6 months, as is
necessary to enable such person or
entity to enter into a binding agree-
ment, with the carrier seeking such
abandonment, to provide such assist-
ance or to purchase such line and to -
provide for the continued operation of
rail services over such line. Upon noti-
fication to the Commison of the ex-
ecution of such an assistance or acqui-
sition and operating agreement, the
Commission shall postpone the issu-
ance of such a certificate for such
period of time as such an agreement
(including any extensions or modifica-
tion) Is in effecL

However as previously indicated no
such certificate will be issued until the
pending court proceeding has been fi-
nally resolved. Information and proce-
dures regarding the financial assist-
ance for continued rail service or the
acquisition of the involved rail line are
contained in the, Notice of the Com-
mission entitled "Procedures for Pend-
ing Rail Abandonment Cases" pub-
lished in the FDEnRAL REGasT on
March 31, 1976, at 41 FR 13691, as
amended by publication of May 10,
1978, at 43 FR 20072. All interested
person are advised to follow the
instructions contained therein as well
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as the instructions contained in the
above-referenced decision.

H. G. HoiEm, Jr.,
ActingSecretary.

[FR Doc. 78-23223 Filed 8-17-78 8:45 am]

[7035-01]

[Notice No. 148]

MOTOR CARRIER TEMPORARY AUTHORITY
APPLICATIONS

AUGUST 14, 1978.
The following are notices of filing of

applications for temporary authority
under section 210a(a) of the Interstate
Commerce Act provided for under the
provisions of 49 CFR 1131.3. These
rules provide that an original and six
(6) copies of protests to an application
may be filed with the field official
named in the FEDEAL REGISTER publi-
cation no latdr than the 15th calendar
day after the date the notice of the
filing of the application is published in
the FEDERAL REGISTER. One copy of the
protest must be served on the appli-
cant, or its authorized representative,
if any, and the protestant must certify
that such service has been made. The
protest must identify thb operating
authority upon which it is predicated,
specifying the "MCI" docket and "Sub"
number and quoting the particular
portion of authority upon which it
relies. Also, the protestant shall speci-
fy the service it can and will provide
and the itmount and type of equip-
ment it will make available for use in
connection with the service contem-
plated by the TA application. The
weight accorded a protest shall be gov-
erned by the completeness and perti-
nence of the protestant's information.

Except as otherwise specifically
noted, each applicant states that there
will be no significant effect on the
quality of the human environment re-
sulting from approval of its applica-
tion.
I A copy of the application is on file,
and can be examined at the Office of
the Secretary, Interstate Commerce
Commission, Washington, D.C., and
also in the ICC Field Office to which
protests are to be transmitted.

MOTOR CARRIERS OF PROPERTY

MC 144140 (Sub-14TA), filed May
19, published in the FEDERAL REGISTER
June 16, 1978 and republished this
issue. Applicant: -SOUTHERN
FREIGHTWAYS, INC., Highway
44W, P.O. Box 374, Eustis, FL 33726.
Representative: John L. Dickerson,
Highway 44W, P.O. Box 374, Eustis,
FL 33726. By order entered July 18,
1978, the Motor Carrier Board granted
applicant 90-day temporary authority
commencing September 6, 1978, to op-
erate as a common carrier, by motor
vehicle, over irregular routes, trans-

porting: Foodstuffs (except in bulk),
from the facilities of Rich Products
Corp., at or near Murfreesboro, TN, to
points in AL, FL, and GA. Supporting
shipper: Rich Products Corp., 1145 Ni-
agara Street, Buffalo, NY. Any inter-
ested person may file a petition for re-
consideration within 20 days of the
date of this publication. Within 20
days after the filing of such petition
with the Commission, any interested
person may file and serve a reply
thereto. Purpose of this republication
is to show applicant seeking authority
as common carrier rather than con-
tract carrier.

H. G. HoaE, Jr.,
Acting Secretary.

[FR Doc. 78-23224 Filed 8-17-78; 8:45 am]

[7035-01]

[Notice No. 144]

MOTOR CARRIER TEMPORARY AUTHORITY
APPLICATIONS

AUGUST 17, 1978.
The following are notices of filing of

applications for temporary authority
under section 210a(a) of the Interstate
Commerce Act provided for under the
provisions of 49 CFR 1131.3. These
rules provide that an original and six
(6) copies of protests to an application
may be filed with the field official
named in the FEDERAL REGISTER publi-
cation no later than the 15th calendar
day after the date the notice of the
filing of the application is published in
the FEDERAL REGISTER. One copy of the
protest must be served on the appli-
cant, or its authorized representative,
if any, and the protestant must certify
that such service has been made. The
protest must identify the operating
authority upon which it is predicated,
specifying the "MC" docket and "Sub"
number and quoting the particular
portion of, authority upon which it
relies, Also, the protestant shall speci-
fy the service it can and will provide
and the amount and type of equip-
ment it will make available for use in
connection with the service contem-
plated by the TA application. The
weight accorded a protest shall be gov-
erned by the completeness and perti-
nence of the protestant's information.

Except as otherwise specifically
noted, each applicant states that there
will be no significant effect on the
quality of the human environment re-
sulting from approval of its applica-
tion.

A copy of the application is on file,
and can be examined at the Office of
the Secretary, Interstate Commerce
Commission, Washington, D.C., and
also in the ICC Field Office to which
protests are to be transmitted.

MOTOR CARRIERS OF PROPERTY

MC 124230 (Sub-35TA), filed June
22, 1978. Applicant: C. B. JOHNSON,
INC., P.O. Drawer S, Cortez, CO
81321. Representative: David E. Drig-
gers, Suite 1600, Lincoln Center, 1660
Lincoln Street, Denver, CO 80204. Au-
thority sought to operate as a common
carrier, by motor vehicle, over irregu-
lar routes, transporting: Sulfuric acid
(in bulk, in tank vehicles), from Inspi-
ration and Hayden, AZ, to Bluewater
and Church Rock (located approxi-
mately 17 miles north of Ft. Wingate,
NM) NM, for 180 days. Applicant has
also filed an underlying ETA seeking
up to 90 days of operating authority.
Supporting shipper(s): (1) The Ana-
conda Co., 660 Bannock Street,
Denver, CO 80204, (2) Carlyle Chemi-
cal Co., Suite 2501, Fourth National
Bank Bldg., Tulsa, OK 74119, (3)
Chemical Marketing Services, Suite
2501, Fourth National Bank Bldg.,
Tulsa, OK 74119. Send protests to:
Herbert C. Ruoff, District Supervisor,
Interstate Commerce Commisibon, 492
U.S. Customs House, 721 19th Street,
Denver, CO 80202.

MC 127306 (Sub-10TA), filed June
22, 1978. Applicant: M. W. MCCURDY
& CO., INC., 401 Nora's Lane, Hous-
ton, TX 77022. Representative: Daniel
0. Hands, 205 West Touhy Avenue,
Suite 200, Park Ridge, IL 60068. Au-
thority sought to operate as a contract
carrier, by motor vehicle, over Irregu-
lar routes, transporting: Coffee and
coffee filters, from the facilities of The
Coca-Cola 'Co., Foods Division, In
Houston, TX, to Hayward and Union
City, CA, and their commercial zones,
under a continuing contract, or con-
tracts, with The Coca-Cola Co., Foods
Division, for 180 days. Applicant has
also filed an underlying ETA seeking
up to 90 days of operating authority,
Supporting shipper: The Coca-Cola
Co., Foods Division, P.O. Box 2079,
Houston, TX 77001. Send protests td:
John F. Mensing, District Supervisor,
8610 Federal Building, 515 Rusk
Avenue, Houston, TX 77002.

MC 127840 (Sub-74TA), filed Juno
21, 1978. Applicant: MONTGOMERY
TANK LINES, INC., P.O. Box 382,
17550 Fritz Drive, Lansing, IL 60438.
Representative: William H. Towle, 180
North LaSalie Street, Chicago, IL
60601. Authority sought to operate as
a common carrier, by motor vehicle,
over irregular routes, transporting:
Soybean oil (in bulk, in tank vehicles),
from the facilities of Cargill, Inc., at or
near Sidney, OH, to the States of IL,
IN, OH, PA, NY, NJ, MD, and KY, for
180 days. Supporting shipper: Harold
E. Bernero, Traffic Manager, Cargill,
Inc., 2400 Industrial Drive, Sidney, OH
45365. Send protests to: Lois M. Stahl,
Transportation Assistant, Interstate
Commerce Commission, 219 South
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Dearborn Street, Room 1386, Chicago,
IL 60604.

MC 134755 (Sub-151TA), filed June
21, 1978. Applicant: CHARTER EX-
PRESS, INC., 1959 Turner Street, P.O.
Box 3772, Springfield, MO 65804, Rep-
resentative: Larry Knox, 600 Hubbell
Building, Des Moines, IA 50309. Au-
thority sought to operate as a common
carrier, by motor vehicle, over irregu-
lar routes, transporting: Pet foods
(except in bulk), from Berlin, MD, to
points in OH, for 180 days. Applicant
has also filed an underlying ETA seek-
ing up to 90 days of operating authori-
ty. Supporting shipper: Iams Foods
Co., 3622 Delphos Avenue, Dayton,
OH 45417. Send protests to: John V.
Barry, District Supervisor, Room 600,
911 Walnut Street, Kansas City, MO
64106.

MC 135078 (Sub-32TA), filed June
21, 1978. Applicant: AMERICAN
TRANSPORT, INC., 7850 "F" Street,
Omaha, NE 68127. Representative:
Arthur J. Cerra, 2100 Ten Main
Center, P.O. Box 19251,- Kansas City,
MO 64141. Authority sought to oper-
ate as a common carrier, by motor ve-
hicle, over irregular routes, transport-
ing: Window shade rollers,' slats,
window shades and window shade ma-
terals,- from Ogdensburg, NY, to the
facilities of Joanna Western Mills Co.,
at or near Chicago, IL, and Benton
Harbor, lMI, for 180 days. Supporting
shipper Joseph VL Whitchurch, Traf-
fic Manager, Joanna Western Mills
Co., 2141 South Jefferson, Chicago, IL
60616. Send protests to: Carroll Rus-
sell, District Supervisor, Interstate
Commerce Commission, Suite 620, 110
North 14th Street, Omaha, NE 68102.

MC 136786 (Sub-139TA), filed June
21, 1978. Applicant: ROBCO TRANS-
PORTATION, INC., 4333 Park
Avenue, Des Moines, IA, 50321. Repre-
-sentat.ve: Stanley C. Olsen, Jr., 7525
Mitchell Road, Eden Prairie, MN
55344.-Authority sought to operate as
a common carrier, by motor vehicle,
over irregular routes, transporting.
Cereal, 'from Sharonville, OH, to
Clearfield, UT, for 180 days. Applicant
has also filed an underlying ETA seek-
ing up to 90 days of operating authori-
ty. Supporting shipper. Ralston
Purina Co., Checkerboard Square, St.
Louis, MO 63188. Send protests to:
Herbert W. Allen, District Supervisor,
Bureau of Operations, Interstate Com-
merce Commission, 518 Federal Build-
ing, Des Moines, IA 50309.

MC 138308 (Sub-49TA), filed June
21, 1978. Applicant: KLM, INC., 2102
Old Brandon Road, P.O. Box 6098,
Jackson, MS 39208. Representatiye:
Donald B. Morrison, P.O. Box 6098,
Jackson, MS 39205. Authority sought
to operate as a common carrier, by
motor vehicle, over irregular routes,
transporting: Clay products (except in

bulk), from the facilities of Filtrol
Corp., at Jackson, MS, to points in
GA, for 180 days. Applicant has also
filed an underlying ETA seeking up to
90 days of operating authority. Suip-
porting shipper- Fltrol Corp., P.O.
Box 8337, Jackson, MS, 39204. Send
protests to: Alan C. Tarrant, District
Supervisor, Interstate Commerce Com-
mission, Room 212, 145 East Amite
Building, Jackson, MS 39201.

MC 139078 (Sub-liTA), filed June
13, 1978. Applicant: MIDCOAST
TRUCKING, 131 Beaverbrook Road,
Lincoln Park, NJ 07035. Representa-
tive: Alan Kahn, 1920 Two Penn
Center Plaza, Philadelphia, PA 19102.
Authority sought to operate as a con-
tract carrier, by motor vehicle, over Ir-
regular routes, transporting: Plastic
pellets (except In bulk), (1) From
Houston, TX, to points in CT, DE,
MD, NH, NJ, NY, PA, and VA; and (2)
from Melro~e Park, IL, to points in
OH, IN, IA, MO, MI. and WI; (3) from
Baltimore, MD, to points in AL. AR,
FL, GA, IL, IN, KY, LA, MA, MI, MS.
MO, OH, NC, PA. RI, SC, TN, TX, CT,
DE, NJ, NY, VA, WV, and DC, for 180
days. Restriction: The authority
granted herein is limited to a transpor-
tation service to be performed, under a
continuing contract, or contracts, with
Soltex-Polymer, Inc. Supporting ship-
per Soltex-Polymer, Inc. P.O. Box
27328, Houston, TX 77027. Send pro-
tests to: Joel Morrows, District Super-
visor, Interstate Commerce Commis-
sion, Bureau of Operations, 9 Clinton
Street, Room 618, Newark, NJ 07102.

MC 139323 (Sub.4TA)0 filed June 27,
1978. Applicant: KARS TRANSPORT,
INC., 3333 Northwest, 116th Street,
Miami, FL 33167. Representative:
Richard L. Austin, P.O. Box 7488,
Miami, FL 33155. Authority sought to
operate as a common carrie; by motor
vehicle, over Irregular routes, trans-
porting:. General commodities (except
cement, those of unusual value, classes
A and B explosives, household goods
as defined by the Commission, com-
modities requiring special equipment,
and coommodities in bulk), between
all points in the State of Florida south
of the northern and western bound-
aries of Brevard, Orange, Polk, Hiis-
borough, and Pinellas Counties, FL,
excluding Monroe County, for 180
days. There is no environmental
impact involved in this application.
Applicant has also filed an underlying
ETA seeking up to 90 days of operat-
ing authority. Supporting shipper(s):
There are approximately (20) state-
ments of support attached to the ap-
plication which may be examined at
the Interstate Commerce Commission
in Washington, D.C., or copies thereof
which may be examined at the field
office named below. Send protests to:
George M. Parker District Supervisor,

Monterey Building, Suite 101, 8410
Northwest, 53d Terrace, Miami, FL
33166.

MC 140033 (Sub-58TA), filed June
22, 1978. Applicant: COX REFRIGER-
ATED EXPRESS, INC., 10606 Good-
night Lane, Dallas, TX 75222. Repre-
sentative: D. Paul Stafford, Winkle &
Wells, Suite 1125, Exchange Park,
P.O. Box 45538, Dallas, TX 75245. Au-
thority sought to operate as a common
carrer, by motor vehicle, over irregu-
lar routes, transporting: Foodstuffs,
(except commodities in bulk), moving
In vehicles equipped with mechanical
refrigeration, from the plantsite of
Inland Storage Distribution Center,
located at Kansas City, KS, to points
In TX and OK, for 180 days. Applicant
has also filed an underlying ETA seek-
ing up to 90 days of operating authori-
ty. Supporting shipper, Inland Storage
Distribution Center, P.O.Box 2249,
Kansas City, KS 66110. Send protests
to: Opal M. Jones, Interstate Com-
merce Commission, 1100 Commerce
Street, Room 13C12, Dallas, TX 75242.

MC 140201 (Sub-3TA), filed June 22,
1978. Applicant: SONELL, INC., 524
Wyndmoor Avenue, Wyndmoor, PA
19118. Representative: Richard Rueda,
135 North Fourth Street, Philadel-
phia, PA 19106. Authority sought to
operate as a common carriei by motor
vehicle, over Irregular routes, trans-
porting: Cleaning compounds, (except
In bulk), from facilities of ,Ecomomics
Laboratory, Inc., at Avenel, NJ. to
points in MA and PA, in vehicles
equipped with mechanical refrigera-
tion and hydraulic lift gates, plastic
containers, from Manchester, NH. to
facilities of Economics Laboratory,
Inc., at Avenel, NJ, for 180 days. Appli-
cant has also filed an underlying ETA
seeking up to 90 -days of operating 9u-
thority. Supporting shipper- Econom-
ics Laboratory, Inc., 255 Blair Road,
Avenel, NJ 07001. Send protests to: T.
M. Esposito Transportation Assistant,
GOO Arch Street, Room 3238. Philadel-
phia, PA 19106.

MC 141546 (Sub-27TA), filed June
22, 1978. Applicant: BULK TRANS-
PORT SERVICE, INC., 1 Dundee
Park, Andover, MA 01810. Representa-
tive: Kenneth B. Williams, 84 State
Street, Boston, MA 02109. Authority
sought to operate as a common carr-
er by motor vehicle, over irregular
routes, transporting: Gasoline and fuel
oil, in tank vehicles, from the plantsite
and facilities of Gibbs Oil Co., Revere,
IIA, to points in RI, NH and ME, for
180 days. Applicant has also filed an
underlying ETA seeking up to 90 days
of operating authority. Supporting
shipper- Gibbs Oil Co., 40 Lee Bur-
bank Hwy, Revere, MA 02151. Send
protests to: Max Gorenstein, District
Supervisor, Bureau of Operations, In-
terstate Commerce Commission, Room

FEDERAL REGISTER, VOL 43, NO. 161-FRIDAY, AUGUST 18, 1978

36751



NOTICES

501, 150 Causeway Street, Boston, MA
02114.

MC 142317 (Sub-2TA), filed June 22,
1978. Applicant: CENTRAL FLORIDA
COACH LINES, INC., P.O. Box 127,
Mountaintop, PA 18707. Representa-
tive: Joseph F. Hoary, 121 South Main
Street, Taylor, PA 18517. Authority
sought to operate as a common carri-
er, by motor vehicle, over irregular
routes, transporting:. Pickup and panel
trucks, in secondary movements, from
Fermanagh Township (Juniata
County), PA, to the northwest quarter
of the State of Olt, starting with 1-70
on the OH-WV line, west to U.S. Hwy
33 at Columbus, north to OH Hwy 31
at Marysville, north on Hwy 31 to U.S.
Hwy 68 at Kenton, north on Hwy 68 to
1-75 at Findlay, and north on 1-75 to
the OH-MI line, for 150 days. Appli-
cant has also filed an underlying ETA
seeking up to 90 days of operating au-
thority. Supporting shipper: Barroys
Enterprises, Inc., R.D. No. 3, Industri-
al Park, Mifflintown, PA 17059. Send
protests to: Paul J. Kenworthy, Dis-
trict Supervisor, Interstate Commerce
Commission, Bureau of Operations,
314 U.S. Post Office Building, Scran-
ton, PA 18503.

MC 143002 (Sub-2TA), filed June 21,
1978. Applicant: C.D.B., INC., 5170
36th Street SE., Grand Rapids, MI
49508. Representative: Karl L. Got-
ting, 1200 Bank of Lansing Building,
Lansing, MI 48933. Authority sought
to operate as a contract carrier, by
motor vehicle, over irregular routes,
transporting: Household and personal
care products and related items and
materials and supplies, used in the
manufacture and distribution thereof,
between Ada, MI, on the one hand,
and, on the other, the port of entry
between the United States and Canada
at Sweetgrass, MT, under a continuing
contract, or contracts, with the
Amway Corp., for 180 days. Applicant
has also filed an underlying ETA seek-
ing up to 90 days of operating authori-
ty.

Supporting shipper: Amway Corp.,
7575 East Fulton Road, Ada, MI 49301.
Send protests to: C. R. Flemming, Dis-
trict Supervisor, Interstate Commerce
Commission, Room 225, Federal Build-
ing, Lansing, MI 48933.

NoTE.-Applicant is under common con-
trol with Bruce Cartage, Inc., a common cir-
rier holding authority in MC 98154 and sub-
numbers thereto. Therefore, dual oper-
ations may be involved. Common control
may be involved.

MC 143117 (Sub-4TA), filed June 22,
1978. Applicant: SAV-ON TRANS-
PORTATION, INC., 143 Frontage
Road, P.O. Box 5216, Manchester,
N.H. 03108. Representative: John A.
Sykas, 143 Frontage Road, P.O. Box
5216, Manchester, N.H. 03108. Author-
ity sought to operate as a contract car-

rier, by motor vehicle, over irregular
routes, transporting: Cereal, plastic ar-
ticles, lunch and picnic kits, napkins,
salt, pepper, sugar, condimenfa, and
straws (except in bulk), from the
plantsite and storage facilities of Van
Brode Milling Co., Inc., at or near
Clinton, kA, to points in AL, AR, CO,
FL, IL, IA, KS, MI, MN, MS, IN, MO,
ND, OK, SD, WV, and WI, under a
continuing contract, or contracts, with

.Van Brode Milling Co., Inc., for 180
days. Applicant has also filed an un-
derlying ETA seeking up to 90 days of
operating authority. Supporting ship-
per: VanBrode Milling Co., Inc., 20 Ca-
meron Street, Clinton, MA 01510,
(James J. Meehan Manager of Distri-
bution) Send protests to: Ross J. Sey-
mour, District §;upervisor, Room 3, 6
Loudon Road, Concord, NH 03301.

MC 143465 (Sub-4TA), filed June 21,
1978. Applicant: FOREDECK TRANS-
PORTATION, INC., Whitewood Lane,
Oak Ridge, NJ 07438. Representative:
George A. Olsen, P.O. Box 357, Glad-
stone, NJ 07934. Authority sought to
operate as a contract carrier, by motor
vehicle, over irregular routes, trans-
porting: General commodities, moving
on bills of lading of freight forwarders
as defined in section 402(a)(5) of the
Interstate Commerce Act, from St.
Louis, MO, to New York, NY, and
points within the commercial zones
thereof, under a continuing contract,
or contracts, with Springmeler Ship-
ping Co., Inc., at St. Louis, MO, for 180
days. Supporting shipper:. Springmeler
Shipping Co., Inc., 1123 Hadley Street,
St. Louis, MO 63101. Send protests to:
Joel Morrows, District Supervisor, In-
terstate Commerce Commission,
Bureau of Operations, 9 Clinton
Street, Newark, NJ 07102.

MC 143500 (Sub-3TA), filed June 22,
1978. Applicant: H. B. CARRIERS,
INC., 1719 Progesss Way, P.O. Box 92,
Jeffersonville, IN 47130. Representa-
tive: James E. Savitz, Suite 145, 4 Pro-
fessional Drive, Gaithersburg, AM
20760. Authority sought to operate as
a contract carrier, by motor vehicle,
over irregular routes, transporting:.
Aluminum sheet, and aluminum foil
with or without paper backing, from
the plantsites and warehouse facilities
of the Anaconda Co., Aluminum Divi-
sion, at or near Louisville, KY, and
Terre Haute, IN, to points in UT, WA,
OR, CA, AZ, and TX, under a continu-
ing contract, or contracts, with the
Anaconda Co., Aluminum Division, for
180 days. Supporting shipper: The
Anaconda Co., Aluminum Division,
P.. Box 32860, Louisville, KY 40232.
Send protests to: Beverly J. Williams,
Transportation Assistant, Interstate
Commerce Commission, Federal Build-
ing & U.S. Courthouse, 46 East Ohio
Street, Room 429, Indianapolis, IN
46204.

MC 144771 (Sub-ITA), filed June 22,
1978. Applicant: B.G.M. TRUCKING,
INC., 12634 East Freeway, Houston,
TX 77015. Representative: Timothy
Mashburn, P.O. Box 2207, Austin, TX
78768. Authority sought to operate tw
a contract carrier, by motor vehicle,
over irregular routes, transporting:
Frozen potatoes and potato products,
from Moses Lake and Othello, WA,
and Nampa, ID, to Houston, Dallau,
Palestine,- and Lufkin, TX, under a
continuing contract, or contracts, with
Mins Meat Co., for 180 days. Appli-
cant has also filed an underlying ETA
seeking up to 90 days of operating au-
thority. Supporting shipper: Mirn
Meat Co., 12634 East Freeway, Hou-
ton, TX 77015. Send protests to: John
F. -ensing, District Supervisor, 8610
Federal Building, 515 Rusk Avenue,
Houston, TX 77002.

MC 144926TA, filed June 22, 1978.
Applicant: E. W. WYLIE CORP., Box
1188, Fargo, ND 58102. Representa-
tive: Gene P. Johnson, P.O. Box 2471,
Fargo, ND 58102. Authority sought to
operate as a contract carrier, by motor
vehicle, over Irregular routes, trans.
porting: Sugar beet pulp pellets, In
bulk, from the facilities of Minn-Dak
Farmers Cooperative, Inc., at or near
Wahpeton, ND, to Minneapolis and
South St. Paul, MN, under a continu-
ing contract, or contracts, with Minn-
Dak Farmers Cooperative, Inc., for 180
days. Applicant has also filed an un-
derlying ETA seeking up to 90 days of
operating authority. Supporting ship-
per. Minn-Dak Farmers Cooperative,
Inc., Suite 219, 400 South County
Road 18, Minneapolis, MN 55426. Send
protests to: Ronald R. Mau, District
Supervisor, Bureau of Operations, In-
terstate Commerce Commission, Room
268, Federal Building & U.S. Post
Office, Fargo, ND 58102.

MC 144953TA, filed June 21, 1978.
Applicant: MULLEN TRUCKING,
LTD., 6204-A Burbank Road, SE., Cal-
gary, AB, Canada T2H 2C2. Repre-
sentative: John T. Wirth, 2310 Colora-
do State Bank Building, 1600 Broad-
way, Denver, CO 80202. Authority
sought to operate as a common carri-
er, by motor vehicle, over Irregular
routes, transporting: Bentonite, barite
and lignite, from points at or near
Lovell, Grey Bull, Upton, Casper, and
Colony, WY; Belle Forche, SD, M -
soula and Malta, MT; Gascoyne, ND;
and Battle Mountain, NV, to the port
of entry on the International Bound-
ary between the United States and
Canada located at or near Sweetgra,
MT. Restrictions: (1) Restricted to the
transportation of shipments in foreign
commerce destined to points in tho
Canadian Provinces of AB and BC. (2)
Restricted against the transportation
of commodities in bulk, for 180 days.
Applicant has also filed an underlying
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ETA seeking up to 90 days of operat-
ing authority. Supporting shipper:
There are approximately (6) state-
ments of support attached to the ap-
plication which may be examined at
the Interstate Commerce Commission
in Washington, DC, or copies thereof
which may be examined at the field
office named below. Send protests to:
Paul J. Labane, District Supervisor,
Interstate Commerce Commission,
2602 First Avenue North, Billings, MT
59101.

MC 144959TA, filed June 22, 1978.
Applicant: RAINBOW TRANSPORT,
1190 East Holt, P.O. Box 366, Ontario,
CA 91761. Representative: Gary
Donald Lewis, 853 Lasen Way, Ontar-
io, CA 91764. Authority sought to op-
erate as a common carrier, by motor
vehicle, over irregular routes, trans-
porting: Self-propelled motor vehicles,
from Los Angeles,- Orange, Riverside,
and San Bernardino Counties, CA, to
points and places in the United States
(except AK and HI), for 180 days. Ap-
plicant has also filed an underlying
ETA seeking up to 90 days of operat-
ing authority. Supporting shipper:.
Harvest Recreation Vehicle, Inc.,
11262 East Rush Street, South El
Monte, CA 91733. Send protests to:
Irene Carlos, Transportation Assist-
ant, Interstate Commerce Commis-
sion, Room 1321, Federal Building, 300
North Los Angeles Street, Los Angeles,
CA 90012.

MC 144960 (Sub-1 TA), filed June 28,
1978. Applicant: MR. SALT ENTER-
PRISES, INC., 109 Apple Creek Lane,
Rochester, NY 14612. Representative:
S. Michael Richards, Raymond R.
Richards, 44 North Avenue, Webster.
NY' 14580. Authority sought to oper-
ate as a contract car,ier by motor ve-
hicle, over irregular routes, transport-
ing,. Building materials having prior or
subsequent movement in interstate
commerce, between Rochester, NY,
and all points in NY on and west of In-
terstate Hwy 81, under a continuing
contract, or contracts, with Gross-
man's, a division of Evans Products,
132 .Mushroom Boulevard, Rochester,
NY 14623. Send protests to: Interstate
Commerce Commission, U.S. Court-
house & Federal Building, 100 South
Clinton Street, Room 1259, Syracuse,
NY 13260.

MC 144964TA, filed June 22, 1978.
Applicant: ESSEX EXPRESS, INC.,
1200 Hammondville Road, Pompano
Beach, FL 33060. Representative: Clif-
ton- Peter Rose, Patton, Boggs & Blow,
1200 17th Street NW., Washington,
DC 20036. Authority sought to operate
as a common carrier, by motor vehicle,
over irregular routes, transporting:
Dried macaroni, spaghetti, vermicelli
and noodles in cartons, from C. F.
Mueller Co., Jersey City, NJ, to Jack-
sonville, Hialeah, - Lakeland, Miami,
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Okalah, Orlando, Pompano Beach,
and Tampa, FL, for 180 days. Support-
ing shipper: C. . Mueller Co., 180 Bal-
dwin Avenue, Jersey City, NJ 07306.
Send protests to: George M. Parker,
District Supervisor, Monterey Build-
ing, Suite 101, 8410 Northwest, 53d
Terrace, Miami, FL 33166.

MC 144967 (Sub-ITA), filed June 27,
1978. Applicant: H. S. PURR. d.b.a.
PURR TRUCKING CO.. Box 151,
Burnsville, WV 26351. Representative:
John M. Friedman, 2930 Putnam
Avenue, Hurricane, WV 25526. Author-
ity sought to operate as a contract car-
rier, by motor vehicle, over Irregular
routes, transporting: Sand (in bulk, In
dump vehicles), with control gate un-
loading devices, from Ottawa, Utica,
and Weldon, I, to Glenville, WV, and
between Glenville, WV, on the one
hand, and, on the other, Prestonsburg,
KY, and Black Lick, PA, under a con-
tinuing contract, or contracts, with
Dowell Division of Dow Chemical
U.S.A., for 180 days. Applicant has
also filed an underlying ETA seeking
up to 90 days of operating authority.
Supporting shipper: L. V..Montgom-
ery, Office Supervisor, Dowell Division
of Dow Chemical U.S.A., Route 71,
Box 7A, Glenville, WA 2635L Send
protests to: Frances A. Ciecarello, Sec-
retary, Interstate Commerce Commis-
sIon, 3108 Federal Office Building. 500
Quarrier Street, Charleston, WV
25301.

MC 144987TA, filed June P7, 1978.
Applicant: BILL BREWER'S TRUCIK-
-ING CO., LTD., 4724 Royal Oak
Avenue, South Burnaby, BC, Canada,
VSG 3N5. Representative: George P.
LaBissonere, 1100 Norton Building,
Seattle, WA 98104. Authority sought
to operate as a contract carrier, by
motor vehicle, over Irregular routes,
transporting: Lumber and wood prod-
ucts and plastic mouldings and lami-
nate between ports of entry on the
United States/Canada boundary line
at or near Blaine, Lynden, and Oro-
vile, WA, on the one hand, and, on
the other, points in OR and WA, re-
stricted to traffic moving In foreign
commerce, under a continuing con-
tract, or contracts, with Sander Indus-
tries, Ltd., for 180 days. Supporting
shipper(s): Sander Manufacturing,
Ltd., and Elswood Distributors, Ltd.,
3003 Three Bentall Centre, Vancouver.
BC, Canada V'X 1H3. Send protests
to: Hugh H. Chaffee, District Supervi-
sor, 858 Federal Building, 915 Second
Avenue, Seattle, WA 98174.

By the Commission.
H. G. Hozzm Jr.,

Acting Secretary.
[DR Doc. 78-23225 Filed 8-17-78; 8:45 am]
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[7035-01]

[Notice No. 145]

MOTOR CARRIER TEMPORARY AUTHORITY
APPUCA71ONS

I.WOArr NorNOICE

AuGusv 18, 1978.
The following are notices of filing of

applications for temporary authority
under section 210a(a) of thi Interstate
Commerce Act provided for under the
provisions of 49 CFR 1131.3. These
rules provide that an original and six
(6) copies of protests to an application
may be filed with. the field official
named In the Rmari. Rxis-=jpubli-
cation no later than the 15th calendar
day after the date the notice of the
fiing of the application is published in
the FEDz R - One copy of the
protest must be'served on the appli-
cant, or its authorized representative,
if any, and the protestant must certify
that such service has been made. The
protest must Identify the operating
authority upon which it is predicated,
specifying the "MC" docket and "Suh"
number and quoting the particular
portion of authority upon which it
relies. Also, the protestant shall speci-
fy the service It can and will provide
and the amount and type of equip-
ment It will make available for use in
connection with the service contem-
plated by the TA application. The
weight accorded a protest shall be gov-
erned by the completeness and perti-
nence of the protesnt's information.

Except as otherwise specifically
noted, each applicant states that there
will be no significant effect on the
quality of the human environment re-
sulting from approval of its applica-
tion.

A copy of the application is on file,
and can be examined at the Office of
the Secretary, Interstate Commerce
Commission, Washington, D.C., and
also in the ICC Field Office to which
protests are to be transmitted.

Moron C4'arR s or Pnormv

MC 2960 (Sub-20TA), filed June 22,
1978. Applicant: ENGLAND TRANS-
PORTATION CO., OF TEXAS, 2301
M Kinney Street, Houston, TX 77023.
Representative: E. Larry Wells,
Winkle & Wells, 1125 Exchange*Park,
P.O. Box 45538, Dallas. TX 75245. Au-
thority sought to operate as a common
carrier, by motor vehicle, over irregu-
lar routes, transporting: Building and
roofing materials (except in bulk),
from the facilities of Bird & Son at
Shreveport, LA, to Harris County, TX,
for 180 days. Applicant has also filed
an underlying ETA seeking up to 90
days of operating authority. Support-
ing Shipper:. Bird & Son, Inc., Wash-
ington Street, East Walpole, MA
02032. Send protests to: John F. Mens-
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ing, District Supervisor, 8610 Federal
Building, 515 Rusk Avenue, Houston,
TX 77002.

MC 21866 (Sub-101TA), filed June
22, 1978. AlSplicant: WEST MOTOR
FREIGHT, INC., 740 S. Reading
Avenue, Boyertown, PA 19512. Repre-
sentative: Alan Kahn, Suite 1920, 2
Penn Center Plaza, Philadelphia, PA
19102. Authority sought to operate as
a common carrier, by motor vehicle,
over irregular routes, transporting,
Paper and paper products, and materi-
als and supplies used in the manufac-
ture or distribution of paper and paper
products, between the facilities of
Wyomissing Corp., at or near Reading,
PA, on the one hand, and, on the
other, Kansas City, KS, and points in
OH and MI, for 180 days. Supporting
shipper: Wyomissing Corp., P.O. Box
742, Reading, PA 19603. Send protests
to: T. M. Esposito, Transportation As-
sistant, 600 Arch Street, Room 3238,
Philadelphia, PA 19106.

MC 21866 (Sub-103TA), filed June
22, 1978. Applicant: WEST MOTOR
FREIGHT, INC., 740 South Reading
Avenue, Boyertown, PA 19512. Repre-
sentative: Alan Kahn, 1920 Two Penn
Center Plaza, Philadelphia, PA 19102.
Authority sought to operate as a
common carrier, by motor vehicle,
over irregular routes, transporting*
Forgings and castings, from points in
MI to Pottstown, PA, for 180 days.
Supporting shipper: Dana Corp., 125
South Keim Street, Box F, Pottstown,
PA 19464. Send protests to: T. M.
Esposito, Transportation Assistant,
600 Arch Street, Room 3238, Philadel-
phia, PA 19106.

MC 35706 (Sub-10TA), filed June 22,
1978. Applicant: ATSL, INC., 6801
State Road, Philadelphia, PA 19135.
Representative: Steven M. Tannen-
baum, 135 North 4th Street, Philadel-
phia, PA 19106. Authority sought to
operate as a common carrier, by motor
vehicle, over irregular routes, trans-
porting: New furniture, from the facili-
ty of Telescope Folding Furniture Co.,
Inc., at Granville, NY, to points in NJ,
PA, DE, MD, DC, VA, NC, and SC, for
180 days. Applicant has also filed an
underlying ETA seeking up to 90 days
of operating authority. Supporting
shipper: Telescope Folding Furniture
Co., Inc., Church Street, Granviflle,
NY 12832. Send protests to: T. M.
Esposito, Transportation Assistant,
600 Arch Street, Room 3238, Philadel-
phia, PA 19106.

MC 51146 (Sub-606TA), filed June
21, 1978. Applicant: SCHNEIDER
TRANSPORT, INC., P.O. Box 2298,
Green Bay, WI 54306. Representative:
John R. Patterson, 2480 East Commer-
cial Boulevard, Ft. Lauderdale, FL
33308. Authority sought to operate as
a common carrier, by motor vehicle,
over irregular routes, transporting:.

NOTICES

Metal containers, from Salisbury, NC,
to points in the United States (except
AK and HI), for 180 days. Supporting
shipper: Reynolds Metals Co., P.O.
Box 27003, Richmond, VA 23261. (Roy
H. Grabman) Send protests to: Gail
Daugherty Transportation Assistant,
Interstate Commerce Commission,
Bureau of Operations, U.S. Federal
Building and Courthouse, 517 East
Wisconsin Avenue, Room 619, Milwau-
kee, WI 53202.

MC 52861 (Sub-47TA), filed June 21,
1978. Applicant: WILLS TRUCKING,
INC., 5955 Granger Road, Suite 615,
Cleveland, OH 44131. Representative:
John A. Wilson, 2535 Center Street,
Cleveland, OH 44113. Authority
sought to operate as a common carri-
er, by motor vehicle, over irregular
routes, transporting: Scrap metals, in
dump vehicles, from Greenville and
St. Johns, MI, to Riverdale, IL, for 180
days. Applicant has also filed an un-
derlying ETA, seeking up to 90 days of
operating authority. Supporting ship-
per: Philipp Brothers, 1221 Avenuecof
the Americas, New York, NY 10020.
Send protests to: District Supervisor,
Interstate Commerce Commission, 731
Federal Building, 1240 East Ninth
Street, Cleveland, OH 44199. ,

MC 95540 (Sub-1026TA), filed June
21, 1978. Applicant: WATKINS" MO-
TORLINES, INC., 1144 West Griffin
Road, P.O. Box 1636, Lakeland, FL
33802. Representative: Benjy W.
Fincher, 1144 West Griffin Road, P.O.
Box 1636, Lakeland, FIL 33802. Author-
ity sought to operate as a common
carrier, by motor vehicle, over irregu-
lar routes, transporting Foodstuffs
(except commodities in bulk, in tank
vehicles), from Chicago, IL, to points
in AL, FL, GA, LA, MIS, NC, SC, and
TN, for 180 days. Supporting shipper:
There are approximately (9) state-
ments of support attached to the ap-
plication which may be examined at
the Interstate Commerce Commission
in Washington, D.C., or copies thereof
which may be examined at the field
office named below. Send protests to:
George M. Parker, District Supervisor,
Monterey Building, Suite 101, 8410
Northwest 53d Terrace, Miami, FL
33166.

MC 99614 (Sub-4TA), filed June 22,
1978. Applicant: MIKE CONROTTO
TRUCKING, P.O. Box 638, 6991 Alex-
andria Street, Gilroy, CA 95020. Rep-
resentative: William D. Taylor, 100
Pine Street, Suite 2550, San Francisco,
CA 94111. Authority sought to operate
as a common carrier, by motor vehicle,
over irregular routes, transporting:
Meats, meat products, meat by-prod-
ucts, and articles distributed by meat
packing houses, as described in section
A and C of appendix I to the report in
Descriptions in Motor Carrier Certifi-
cates, 61 MCC 209 and 766 (except

hides and commodities in bulk), from
the plantsite of Columbia Foods, Inc.,
at or near Wallula, WA, to points In
CA, NV, and AZ, for 180 days. Sup.
porting shipper: Columbia Foods, Inc.,
Dakota City, NE 68731. Send protests
to: Michael M. Butler, District Super-
visor, 211 Main, Suite 500, San Fran.
cisco, CA 94105.

MC 106398 (Sub-811TA), filed Juno
21, 1978. Applicant: NATIONAL
TRAILER CONVOY, INC., 525 South
Main, Tulsa, OK 74103. Representa.
tive: Irvin Tul, 525 South Main,
Tulsa, OK 74103. Authority sought to
operate as a common carrier, by motor
vehicle, over irregular routes, trans-
porting: Pickup trucks, from the facili-
ties of Gladiator, Inc., at JaCksonville,
FL, to points in AL, AR, GA, LA, MS,
NC, SC, and TN, for 180 days. Appli-
cant has also filed an underlying ETA
seeking up to 90 days of operating au-
thority. Supporting shipper: Gladia-
tor, Inc., P.O. Box 2237, Elkhart, IN
46515. Send protests to: Connie Stan.
ley, Transportation Assistant, Room
240, Old Post Office and Court House
Building, 215 Northwest 3d, Oklahoma
City, OK 73102.

MC 106674 (Sub-329TA), filed June
21, 1978. Applicant: SCHILLI MOTOR
LINES, INC., P.O. Box 123, U.S. High-
way 24 West, Remington, IN 47977.
Representative: Jerry L. Johnson, P.O.
Box 123, Remington, IN 47977. Au-
thority sought to operate as a common
carrier, by motor vehicle, over irregu.
lar routes, transporting: Composition
board and sheets, from the facilities of
Champion International at or near
Oxford, MS, to Brookville, Elkhart,
Evansville, Jasper, Mishawaka, New
Albany, Paoli, Richmond, and South
Bend, IN; Chicago, Elgin, Franklin
Park, Homewood, and Pinckneyville,
IL; and Cincinnati, OH, for 180 days.
Applicant has also filed an underlying
ETA seeking up to 90 days of operat-
ing authority. Supporting shipper:
Champion International Corp.,
Knightsbridge Drive, Hamilton, OH
45020. Send protests to: J. H. Gray,
District Supervisor, Bureau of Oper-
ations, Interstate Commerce Commis-
sion, 343 West Wayne Street, Suite
113, Fort Wayne, IN 46802.

MC 107403 (Sub-1091TA), filed June
21, 1978. Applicant: MATLACK, INC.,
10 West Baltimore Avenue, Lans-
downe, PA 19050. Representative:
Martin C. Hynes, Jr. (same address as
applicant). Authority sought to oper-
ate as a common carrier, by motor ve-
hicle, over irregular routes, transport-
ing: Calcium carbonate, and ground li-
mestone, in bull- and bags, from Syla-
cauga (Grantts Junction), AL, to
McGehee, AR; Columbus and Corinth,
MS; Columbus and LaGrange, GA;
Morristown, TN, and Gonzales, LA, for
180 days. Supporting shipper: Thomp-
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son Weinman Co., P.O. Box 130, Car-
tersville, GA 30120. Send protests to:
T. M. Esposito, Transportation Assist-
ant, 600 Arch Street, Room 3238,

> Philadelphia, PA 19106.
MC 107403 (Sub-1094TA), filed June

21, 1978. Applicant: MATLACK, INC.,
10 West Baltimore Avenue, Lans-
downe, PA 19050. Representative:
Martin C..Hynes, Jr. (same address as
applicant). Authority sought to oper-
ate as a common carrier, by motor ve-
hicle, over irregular routes, transport-
ing* Diethylene -glycol, dipropylene
glycol, and recoverdd glycols, from
Tullulah, LA, and points within 5
miles thereof, to Chicago, IL; Coving-
ton, KY; Hicksville, NY; Collierville,
TN; Saukville, WI; and Chatham, VA.
for 180 days. Supporting shipper:. Re-
source Economics Corp, 1742 Sherman
Avenue, Evanston, IL 60201. Send pro-
tests to: T.M. Esposito, Transportation
Assistant, 600 Arch Street, Room 3238,
Philadephia, PA.

MC 107615 (Sub-13TA), filed June
22, 1978. Applicant: UNTCO, INC., 850
East Luzerne Street, Philadelphia, PA
19124. Representative: Richard A.
Mehley, 1000 16th Street NW., Wash-
ington, DC 20036. Authority sought to
operate as a common carrier, by motor
vehicle, over irregular routes, trans-
porting: Printed matter, between
points in VA, on the one-hand, and, on
the other, points in DE, MD, NJ, PA,
and NY, and points in Rockland, Suf-
folk, and Westchester Counties, NY,
and the District of Columbia, for 180
days. Supporting shipper(s): There are
approximately (13) statements of sup-
port attached to this application
which may be examined at the Inter-
state Commerce Commission in Wash-
ington, D.C., or copies thereof which
may be examined at the field office
named below. Send protests to: T. ML
Esposito, Transportation Assistant,
600 Arch Street, Room 3238, Philadel-
phia, PA 19106.

MC 111375 (Sub-94TA), filed June
22, 1978. Applicant: PIRKLE RE-
FRIGERATED FREIGHT LINES,
INC., P.O. Box 3358, Madison, WI
53704. Representative: Charles E. Dye,
P.O. Box 3358, Madison, WI 53704. Au-
thority sought to operate as a common
carrier, bymotor vehicle, over irregu-
lar routes, transporting: Washers and
gaskets, iron and steel, from Milwau-
kee, WI, and its Commercial Zone to
points in AZ, CA, CO, NM, UT, and
WA for 180 days. Supporting shipper
Wrought Washer Manufacturing, Ine,
2100 S. Bay Street, Milwaukee, WI
53207. Send protests to: Ronald A.
Morken, District Supervisor, Inter-
state Commerce Commission, 212 East
Washington Avenue, Room 317, Madi-
son, WI 53703.

MC 112184 (Sub-60TA), filed June
21, 1978. Applicant: THE MAIFREDI
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MOTOR TRANSIT CO.. 11250 Kins-
man Road, Newbury, OH 44065. Rep-
resentative: John P. McMahon, 100
East Broad Street, Columbus, OH
43215. Authority sought to operate as
a contract carrier, by motor vehicle,
over irregular routes, transporting:
Soybean oil (in bulk, In tank vehicles),
from the facilities of Cargill, Inc., at or
near Sidney, OH, to the States of I-,
IN. KY, NC, GA, NY, PA. NJ, TN. OH,
VA, MD, and MA. Said operations are
limited to a transportation service to
be performed under a continuing con-
tract, or contracts, with Cargill, Inc.,
of Sidney, OH, for 180 days. Support-
ing shipper:. Cargill, Inc., 2400 Indus-
trial Drive, Sidney, OH 45365. Send
protests to: James Johnson, District
Supervisor, Interstate Commerce Com-
mission, 731 Federal Building, 1240
East Ninth, Cleveland, OH 44199.

MC 112989 (Sub-68TA), filed June
22, 1978. Applicant: WEST COAST
TRUCK LINES, INC., 85647 Highway
99 South, Eugene, OR 97405. Repre-
sentative: John W. White, Jr., 85647
Highway 99 South, Eugene, OR 97405.
Authority sought to operate as a
common carrier, by motor vehicle,
over irregular routes, transporting:
Aluminum cans and can ends, from
the facilities of Kaiser Aluminum &
Chemical Corp. located at Newark and
Union City, CA, to Portland, OR, and
Seattle, WA for 180 days. Applicant
has also filed an. underlying ETA seek-
ing up to 90 days of operating authori-
ty. Supporting shipper: Kaiser Alumi-
num & Chemical Corp., 300 Lakeside
Drive, Oakland, CA 94643. Send pro-
tests to: A. E. Odoms, District Supervi-
sor, Bureau of Operations, Interstate
Commerce Commission, 114 Pioneer
Courthouse, 555 Southwest Yamhill
Street, Portland, OR 97204.

MC 118159 (Sub-271TA), filed June
22, 1978. Applicant: NATIONAL RE-
FRIGERATED TRANSPORT, INC.,
P.O. Box 51366, Dawson Station,
Tulsa, OK 74151. Representative:
Warren L. Troupe, 2480 East Commer-
cial Boulevard, Fort Lauderdale, FL
33308. Authority sought to operate as
a common carrier, by motor vehicle,
over irregular routes, transporting:
Sodium bicarbonate, sodium carbon-
ate, and cleaning, scouring, and wash-
ing compounds (except commodities In
bulk), from the facilities of Church &
Dwight Co., Inc., located at or near
Syracuse, NY, to points In FL, for 180
days. Supporting shipper: Church &
Dwight Co., Inc., P.O. Box 369, Pis-
cataway, NJ 08854. Send protests to:
Connie Stanley, Transportation Assist-
ant, Room 240, Old Post Office and
Court House Building, 215 Northwest
3d, Oklahoma City, OK 73102.

MC 118776 (Sub-28TA), filed June
22, 1978. Applicant: C. . CONNORS,
INC., 3820 Wlsman Lane, Quincy, IL
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62301. Representative: Ffank W.
Taylor, Jr., Suite 600, 1221 Baltimore
Avenue, Kansas City, MO 64105. Au-
thority sought to operate as a common
carrier, by motor vehicle, over irregu-
lar routes, transporting: Beer and re-
lated advertising material, from Mil-
waukee, WI, Peoria, 114 Omaha, NE
and Pabst, GA, to Hannibal and
.1exico, MO, for 180 days. Applicant

has also filed an underlying ETA seek-
ing up to 90 days of operating authori-
ty. Supporting shipper: James C. Wil-
liams, President, Mark Twain Bever-
age Co.. Inc., Box 871, 305 South
Eighth Street, Hannibal, MO 63401.
Send protests to: Charles D. Little.
District Supervisor. Interstate Com-
merce CommIssion, 414 Leland Office
Building, 527 East Capitol Avenue,
Springfield, IL 62701.

MC 119493 (Sub-212TA), filed June
21, 1978. Applicant: MONKEN CO.,
INC., P.O. Box 1196, West 20th Street
Road, Joplin, MO 64801. Representa-
tive: Lawrence F. Kloeppel, P.O. Box
1196, Joplin, MO 64801. Authority
sought to operate as a common car-i-
er, by motor vehicle, over irregular
routes, transporting: Iron, steel, and
plastic articles and parts and accesso-
ries used in the manufacture, distribu-
tion, and Installation of iron, steel, and
plastic articles, between Holt, AL, and
IA, KS, OIK, MO, and NE, nonradial,
for 180 days. Applicant has also filed
an underlying ETA seeking up to 90
days of operating authority. Support-
Ing shipper:. The Central Foundry Co.,
Holt, AL 35401. Send protests to: John
V. Barry, District Supervisor, Room
600, 911 Walnut Street, Kansas City,
MO 64106.

MC 119555 (Sub-22TA), filed June
21, 1978. Applicant: OIL & INDUS-
TRY SUPPLIERS LTD., P.O. Box
3500, 640 12th Avenue, Calgary, AB,
Canada T2P 2P9. Representative: D. S.
Vincent (same address as applicant).
Authority sought to operate as a
common carrier, by motor vehicle,
over irregular routes, transporting:
Muriatic acid (in bulk, in tank vehi-
cles), from ports of entry on the Inter-
national Boundary line between the
United States and Canada located at
or near International Falls, MN, to Co-
basset, MN, restricted to traffic in for-
eign commerce, for 180 days. Appli-
cant has also filed an underlying ETA
seeking up to 90 days of operating au-
thority. Supporting shipper(s): J. P.
Berezlak, Manager and Distribution,
Reed Ltd., 1750 Inkster Boulevard,
Winnipeg, MB, Canada R2X 1R4.
Send protest to: Paul J. Labane, Dis-
trict Supervisor, Interstate Commerce
Commisson, 2602 First Avenue North,
Billings, MT 59101.

MC 119700 (Sub-38TA), filed June
21, 1978. Applicant: STEEL HAUL-
ERS, INC., 306 Ewing Avenue, Kansas
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City, MO 64125. Representative:
Frank V. Taylor, Jr., 1221 Baltimore
Avenue, Kansas City, MO 64105. Au-
thority sought to operate as a common
carrier, by motor vehicle, over irregu-
lar routes, transporting, Iron and steel
articles, from the plantsite of Jones &
Laughlin Steel Corp., Putnam County,
IL, to CO, for 180 days. Applicant has
also filed an underlying ETA seeking
up to 90 days of operating authority.
Supporting shipper: Jones & Laughlin
Steel Corp., Hennepen, IL. Send pro-
tests to: Vernon V. Coble, District Su-
pervisor, Interstate Commerce Com-
mission, 600 Federal Building, 911
Walnut Street, Kansas City, MO
64106.

MC 123255 (Sub-166TA), filed June
28, 1978. Applicant: B & L MOTOR
FREIGHT, INC., 140 Everett Avenue,
Newark, NJ 43055. Representative: C.
F. Schnee, Jr. (same address as appli-
cant). Authority sought to operate as
a common carrier, by motor vehicle,
over irregular routes, transporting*
Wrapping paper, woodpulp board,
woodpulp, and scrap paper, from West
Point, VA, to points in CT, DE, IL, IN,
MD, MA, MI, NJ, NY, OH, PA, and
WV, for 180 days. Applicant has also
filed an underlying ETA seeking up to
90 days of operating authority. Sup-
porting shipper(s): The Chesapeake
Corp., VA, Box 311, West Point, VA
23181. Send protests to: Frank L. Cal-
vary, District Supervisor, Interstate

'Commerce Commission, 220 Federal
Building and U.S. Courthouse, 85 Mar-
coni Boulevard, Columbus, OH'l43215.

MC 124078 (Sub-824TA), filed June
22, 1978. Applicant: SCHWERMAN
TRUCKING CO., 611 South 28 Street,
Milwaukee, WI 53215. Representative:
Richard H. Prevette (same address as
applicant). Authority sought to oper-
ate as a common .carrier, by motor ve-
hicle, over irreiular routes, transport-
ing: Sand, from Vassar, MI, to Deca-
tur, IL, for 180 days. Applicant has
also filed an underlying ETA seeking
up to 90 days of operating authority.
Supporting shipper: Mueller Co., 500
West Eldorado Street, Decatur, IL
62525. (L. J. Fleckenstein, Sr.) Send
protests to: Gail Daugherty, Transpor-
tation Assistant, Interstate Commerce
Commission, Bureau of Operations,
U.S. Federal Building and Courthouse,
617 East Wisconsin Avenue, Room 619,
Milwaukee, WI 53202.

MC 124078 (Sub-825TA), filed June
21, 1978. Applicant: SCHWERMAN
TRUCKING CO., 611 South 28 Street,
Milwaukee, WI 53215. Representative:
Richard H. Prevette (same address as
applicant). Authority sought to 6per-
ate as a common carrier, by motor ve-
hicle, over irregular routes, transport-
ing: Bentonite clay (in bulk, in pneu-
matic tank vehicles), from Sandy
Ridge, AL, to Schwerman Distribution

NOTICES,

'Centers, Inc., at Milwaukee, WI, for
180 days. Supporting shipper: Ameri-
can Colloid Co., P.O. Box 228, Skokie,
IL 60077 (Robert N. Garity). Send pro-
test6 to: Gail Daugherty, Transporta-
tion Assistant, Interstate Commerce
Commission, Bureau of Operations,
U.S. Federal Building and Courthouse,
517 East Wisconsin Avenue, Room 619,
Milwaukee, WI 53202.

PASSENGER CARRIER

MC 52362 (Sub-6TA), filed June 22,
1978. Applicant: MARINEL TRANS-
PORTATION, INC., Ward Way, North
Chelmsford, MA 01863. Representa-
tive: Robert V. Cauchon, c/o Sullivan
& Worcester, 100 Federal Street,
Boston, MA 0,2110. Authority sought
to operate as a common carrier, by
motor vehicle, over regular routes,
transporting: Passengers and their
baggage in the same vehicle as passen-
gers, in regular route operations, be-
tween Westminister and Leominster,
MA, and Salem, NH, via Massachu-
setts Hwy No. 2 and Interstate Hwy
Nos. 495 and 93, for 180 days. Support-
ing shipper: Digital Equipment Corp.,
9 Northeastern Boulevard,' Salem, NH
03079. Send protest to: Paul Roberts,
District Supervisor, Interstate Com-
merce Commission, 150 Causeway
Street, Boston, MA 02214.

By the Commission.

H. G. Houm, Jr.,
Acting Secretary.

[FR Doc. 78-23226 Filed 8-17-78; 8:45 am]

[7035-01]

REROUTING TRAFFIC

[Amdt. No. 1 to Revised I.C.C. Order No. 65
under Revised Service Order No. 1252]

To All Railroads:
Upon further consideration of Re-

vised I.C.C. Order No. 65 (CP Rail and
Detroit, Toledo, and Ironton Railroad
Co.), and good cause appearing there-
for:

It is ordered,
Revised I.C.C. Order No. 65 is

amended by substituting the following
paragraph (g) for paragraph (g) there-
of:

(g) Expiration date. This order shall
expire at 11:59 p.m., August 18, 1978,
unless otherwise modified, changed or
suslpended.

Effective date. This amendment
shall become effective at 11:59 p.m.,
August 4, 1978.

This amendment shall be served
upon the Association of American
Railroads, Car Service Division, as
agent of all railroads subscribing to
the car service and car hire agreement
under the terms of that agreement,
and upon the American Short Line
Railroad Association. A copy of the

amendment shall be filed with the Di.
rector, Office of the FxuERAL REGISTER.

Issued at Washington, D.C., August
4, 1978.

INTERSTATE COrMAEuez
CoraissoN,

JoEL E. BuRNs,
Agent.

[FR Doc. 78-23215 Filed 8-17-78; 8:45 am]

[7035-01]

[ICC Order No. 67 Under Revised Service
Order No. 12521

REROUTING TRAFFIC

TO: The Chesapeake & Ohio Railway
Co.

In the opinion of Joel E. Burns,
Agent, the Chesapeake & Ohio Rail-
way Co. Is unable totransport traffic
over its line between Ashland, Ky, and
Lexington, Ky., because of congestion
and accumulation of cars.

It is ordered,
(a) Rerouting traffic. The Chesa-

peake & Ohio Railway Co., being
unable to transport traffic over Its line
between Ashland, Ky., and Louisville,
Ky., because of congestion and accu-
mulation of cars, is authorized to
divert or reroute such traffic over any
available route to expedite the move-
ment.

(b) Concurrence of receiving road to
be obtained. The Chesapeake & Ohio
Railway Co., in rerouting cars in ac-
cordance with this order shall receive
the concurrence of other railroads to
which such traffic Is to be diverted or
rerouted, before the rerouting or di-
version is ordered.

(c) Notification to shippers. The
Chesapeake & Ohio Railway Co.,
when rerouting cars in accordance
with this order, shall notify each ship-
per at the time each shipment is rer-
outed or diverted and shall furnish to
such shipper the new routing provided
under this order.

(d) Inasmuch as the diversion or rer-
outing of traffic is deemed to be due to
carrier disability, the rates applicable
to traffic diverted or rerouted by said
Agent' shall be the rates which were
applicable at the time of shipment on
the shipments as originally routed.

(e) In executing the directions of the
Commission and of such Agent pro-
vided for in this order, the common
carriers, involved shall proceed even
though no contracts, agreements, or
arrangements now exist between them
with reference to the divisions of the
rates of transportation applicable to
said traffic; divisions shall be, during
the time this order remains in force,
those voluntarily agreed upon by and
between said carriers; or upon failure
of the carriers to so agree, said divi.
sions shall be those hereafter fixed by
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the Commission in accordance with
pertinent authority conferred upon it
by the Interstate Commerce Act.

(f) Effective date. This order shall
become effective at 8:00 aa., August
3, 1978.

(g) Expiration date. This order shall
expire at 11:59 p., August 6, 1978,
unless otherwise modified, changed, or
suspended.

This order shall be served upon the
Association of American Railroads,
Car Service Division, as agent of all
railroads subscribing to the car service
and car hire agreement under the
terms of that agreement, and upon the
American Short Line Railroad Associ-
ation., A copy of this order shall be
filed with the Director, Office of the
Federal Register.

Issued at Washington, D.C., August
3, 1978.

LnERSTATE COsnrxRCE
COMMISSION,

JOEL E. BURNS,
Agent.

EFR Doc. 78-23216 Filed 8-17-78; 8:45 am]

[7035-01]

[C.C Order No. 68 under Revised Service
Order No. 12521

REROUTING TRAFIC

To All Railroads:
In the opinion of Joel E. Burns,

Agent, the Fort Worth and Denver
Railway Co. is unable to transport
promptly all traffic offered for move-
ment over its lines between Seymour,
Tex., and Haskell, Tex., because of
track damage from flooding.

It is ordered,
(a) Rerouting traffia. The Fort

Worth and Denver Railway Co. being
unable to transport promptly all traf-
fic offered for movement over Its lines
between Seymour, Tex. and Haskell,
-Tex., because of track damage from
flooding, that line is authorized to
divert or reroute such traffic via any
available route to expedite the move-
ment. Traffic necessarily diverted by
authority of this order shall be rerout-
ed so as to preserve as nearly as possi-
ble the participation and revenues of
other carriers provided In the original
routing.

(b) Concurrence of receiving roads to
be obtained. The railroad rerouting
cars in accordance with this order
shall receive the concurrence of bther
railroads to which such traffic is to be
diverted or rerouted, before the rer-
outing or diversion Is ordered.

(c) Notfication to shippers. Each
carrier rerouting cars in accordance
with this order, shall notify each ship-
per at the time each shipment Is rer-
outed or diverted and shall furnish to
such shipper the new routing provided
under this order.

(d) Inasmuch as the diversion or rer-
outing of traffic is deemed to be due to
carrer disability, the rates applicable
to traffic diverted or rerouted by said
Agent shall be the rates which were
applicable at the time of shipment on
the shipments as originally routed.

(e) In executing the directions of the
Commission and of such Agent pro-
vided for in this order, the common
carriers involved shall proceed even
though no dontracts, agreements, or
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arrangements now exist between them
with reference to the divisions of the
rates of transportation applicable to
said traffic. Divisions shall be during
the time this order remains in force,
those voluntarily agreed upon by and
between said carriers; or upon failure
of the carriers to so agree, said divi-
sions shall be those hereafter fixed by
the Commission in accordance with
pertinent authority conferred upon it
by the Interstate Commerce Act.

() Effective date. This order shall
become effective at 11:55 a-m., August
7, 1978.

(g) Expiration date. This order shall
expire at 11:59 pxr, September 30,
1978, unless otherwise modified,
changed or suspended.

This order shall be served upon the
Association of American Railroads,
Car Service Division. as agent of all
railroads subscribing to the car service
and car hire agreement under the
terms of that agreement, and upon the
American Short Line Railroad Associ-
ation. A copy of this order shall be
filed with the Director, Office of the
Federal Register.

Issued at Washington, D.C., August
7, 1978.

INESTATE CozssMCE
COMUSSION,

JoEr. E. BURNS,

Agent.

[FR Doc. 78-23217 Flned 8-17-78 8:45 am3
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sunshine act meetings
This section of the FEDERAL REGISTER contains notices of meetings published under 4he "Government in the Sunshine Act" (Pub. L 94-409), 5 U.S.C.

552blel3).I
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[6320-01]

[M-153, Amdt. 1; August 15, 1978]

CIVIL AERONAUTICS BOARD.
Notice of deletion of item from the

August 17. 1978, agenda.
TIME AND DATE: 9:30 a.m., August
17, 1978.
PLACE: Room 1027, 1825 Connecticut
Avenue NW., Washington, D.C. 20428.
SUBJECT: 11. Docket 33053, Suspen-
sion of TWA's normal economy fares
proposed for November travel
(BPDA).
STATUS: Open.
PERSON TO CONTACT:

Phyllis T. Kaylor, the Secretary,
- 202-673-5068.

SUPPLEMENTARY INFORMATION:
Item 11 is being deleted from the
August 17, 1978 agenda in order to
provide the staff more time to consid-
er the issues involved. Accordingly, the
following Members have voted that
agency business requires the deletion
of Item 11 from the August 17, 1978
agenda and that no earlier announce-
ment of this deletion was possible:

Chairman, Alfred E. Kahn
Vice Chairman, G. Joseph Minetti
Member, Richard J. O'Melia
Member, Elizabeth E. Bailey
All amendments to previously an-

nounced agendas are publicly posted
at the Board's offices, sent to the Fed-
eral Register for publication, and
mailed to parties to docketed cases af-
fected by the change. We regret any
inconvenience that may be caused by
these changes or the delayed receipt
of our notices.

[S-1665-78 Filed 8-16-78; 3:38 pm]

[6325-01]

2

CIVIL SERVICE COMMISSION.

TIME AND) DATE OF 103EETING: 6
p.m., August 23, 1978.
PLACE: Commissioners' * Meeting
Room, Room 5H09 (fifth floor), 1900 E
Street NW., Washington, D.C.

STATUS: Closed.
MATTERS TO BE CONSIDERED:
Consideration of and approval of
budget submission to -the Office of
Management and Budget for fiscal
year 1980.
CONTACT PERSO T FOR MORE IN-
FORMATION:

Georgia Metropulos, Office of the
Executive Assistant to the Commis-
sioners, 202-632-5556.

UNmM STATES CIVIL SERV-
ICE COMMISSION,

JAMS C. SPRY,
Executive Assistant
to the Commissioners.

[S-1660-78 Filed 8-16-78; 10 am]

16351-01]

3

COMMODITY FUTURES TRADING
COMMISSION.
TIME AND DATE: 11 a.m., August 25,
1978.
PLACE: 2033 K Street, NW., Washing-
ton, D.C., 8th floor conference room.
STATUS: Closed.

MATTERS TO BE CONSIDERED:
Market surveillance matters.

CONTACT PERSON FOR MORE IN-
FORMATION:

Jane Stuckey, 254-6314..
ES-1658-78 Filed 8-16-78; 10 am]

[6351-01]

4

COMMODITY FUTURES TRADING
COMMISSION.
TIME AND DATE: 10 a.m., August 22,
1978.
PLACE: 5th floor hearing room, 2033
K Street NW., Washington, D.C.

STATUS: Parts of this meeting will be
open to the public. The rest of the
meeting will be closed to the public.

MATTERS TO BE CONSIDERED:

Portions open to the public:
1. Application for designation as a con-

tract market in Government Mortgage So-
curities/Amex Commodities Exchange.

2. Application for designation as a con.
tract market In 1-year U.S. Treasury Bills/
Chicago Mercantile Exchange.

3. Section 5a(12) apilroval of Chapter 150/
Petroleum Contract, New York Mercantile
Exchange.

4. Title IIL

Portions closed to the public.
Enforcement matters.

CONTACT PERSON FOR MORE IN-
FORMATION:

Jane Stuckey, 254-6314.
ES-1659-78 Filed 8-16-78; 10 am]

[6570-06]

5

EQUAL EMPLOYMENT OPPORTU-
NITY COMMISSION.

TIME AND DATE: 9:30 a.m. (eastern
time), Monday, August 21, 1978.
PLACE: Chairman's Conference
Room, No. 5240, on the fifth floor of
the Columbia Plaza Office Building,
2401 E Street NW., Washington, D.C.
20506.

STATUS: Part of the meeting will be
open to the public and part will be
closed to the public.
MATTERS TO BE CONSIDERED:

Open to the public:
1. Proposed guidelines on employee selec-

tion procedures. *
2. Designation of the following five State

or local agencies as "706" agencies: Lincoln
(Nebraska) Commission on Human Rights,
Commonwealth of Puerto Rico Department
of Labor, Florida Commission on Human
Relations, Augusta/Richmond County
(Georgia) Human Relations Commission,
and Austin (Texas) Human Relations Com.
mission.

3. Privacy Act: Approval of proposed can.
cellation of two systems of records and ap-
proval of publication of annual compilation.

4. Proposed new section 411 of Compliance
Manual, concerning pregnancy benefits.

5. Report on Commission operations by
the Executive Director.

Closed to the public:
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1. Report on operation of new procedures
for seeking temporary relief.

2. Iotigation Authorization; General.Coun-
sel Recommendations: Matters closed to the
public under the Copirnission's regulations

- at 29 CFR 1612.13.
3. Presentation of fiscal year 1980 budget.
A majority of the entire membership

of the Commission determined by re-
corded-vote that the business of the
Commission required that this meet-
ing be held and that no earlier an-
nouncement was possible.

The vote was as follows:
In the affirmative: Eleanor Holmes Norton,

Chair; Daniel E. Leach, Vice Chair;, and
Ethel Bent Walsh, Commissoner.

In the negative: None.
NorT-Any matter not discussed or con-

cluded may be carried over to a later meet-
ing.
CONTACT PERSON FOR MORE IN-
FORMATION:

Marie D. Wilson, Executive Officer,
Executive Secretariat at 202-634-
67.48.

[S-1661-78 Filed 8-16-78; 11:21 am]

[6715-011

6
FEDERAL ELECTION COMMIS-
SION.
DATE AND' TIME: Wednesday,
August 23, 1978, at 10 a.m.
PLACE: 1325 K Street NW., Washing-
ton, D.C.
STATUS: This meeting will be closed
to the public.
MATTERS TO BE CONSIDERED:
Audit Reports, Compliance, Personnel.

DATE AND TIME: Thursday, August

24, 1978, at 10 n.i.
PLACE: 1325 K Street NW., Washing-
ton, D.C.
STATUS: Portions of this meeting will
be open to the public and portions will
be closed.
MATTERS TO BE CONSIDERED:

Portions open to the public:

Setting of future ineetings.
Correction and approval of minutes.
Advisory opinions: AO 1978-32. AO 1978-

37. AO 1978-10. AO 1978-45. AO 1978-47.
AO 1978-49. AO 1978-40.

Policy regarding transfers to registered
entities from unregistered.

Organizations: Office of the General
Counsel Analysis 'of Parts A and B of
Agenda Document 78-205 and Agenda Docu-
ment 78-231.

Resolution of particulars questions.
Budget for fiscal year 1980.
Appropriations and budget.
Interpretation and application of 2 U.S.C.

§ 438(b) Regarding Clearinghouse.

Pending legislation.
Pending litigation.
Liaison with other Federal agencies.
Classilcation actions.
Routine administrative matter.

Portions closed to the public (execu-
tive session):

Any matters not concluded at the meeting
of August 23, 1978.

PERSON TO CONTACT FOR IN-
FORMATION:

Mr. David Fiske, Press Officer, tele-
phone 202-523-4065.

MARGARET E. CaUMYs,
ActingSearetary
to the Commission.

ES-1666-78 Filed 8-16-78; 3:38 pm]

[6740-02]

7
FEDERAL ENERGY REGULATORY
COMIISSION.
"PEDERAL REGISTER" CITATION
OF PREVIOUS ANNOUNCEMENT
Published August 14, 1978, 43 FR
36030.

PREVIOUSLY ANNOUNCED TIME
AND DATE OF MEETING: 10 nm
August 16, 1978.

CHANGE IN THE MEETING: The
following Item has been added:

Item No., Docket No, and Company
11-3(A). Establishment of advisory commit-

tee to advIse commission on revision of Its
rules of practice and procedure, Part I3
Title 18, Code of.ederal Regulations.

M-3CB). Revision of Part I. TItle 18, Code of
Federal Regulations rules of practice and
procedure.

KEmN=r F. PLM%
Secretary.

[S-1662-78 Filed C-1-78; 11:21 am]

[6740-02]

8

AUGUST 16, 1978.
FEDERAL ENERGY REGULATORY
COMMISSION.

TIEV AND DATE: August 16, 1978,
approximately 11:30 anm.

STATUS: Closed.

MATTERS TO BE CONSIDERED:
Pending civil litigation.

CONTACT PERSON FOR MORE IN.
FORMATION:

Kenneth F. Plumb, Secretary, tele-
phone 202-275-4166.

[S-1664-78 Filed 8-16-78; 3:38 pm]

[8010-01]
9

SECURITIES AND EXCHANGE
COMMISSION

Notice is hereby given, pursuant to
the provisions of the Government in
the Sunshine Act, Pub. L. 94-409, that
the Securities and Exchange Commis-
sion will hold the following meetings
during the week of August 21, 1978, in
Room 825, 500 North Capitol Street,
Washington, D.C.

A closed meeting will be held on
Wednesday, August 23, 1978, at 10 am.
and on Thursday, August 24, 1978, fol-
lowing a 10 am. open meeting. An
open meeting will be held on Thurs-
day, August 24, 1978, at 10 am.
I The Commissioners, their legal assis-
tants, the Secretary of the Commis-
sion, and recording secretaries will
attend the closed meeting. Certain
staff members who are responsible for
the calendared matters may be pres-
ent.

The General Counsel of the Com-
mission, or his designee, has certified
that, in his opinion, the Items to be
considered at the closed meeting may
be cofisdered pursuant to one or more
of the exemptions set forth in 5 US.C.
552b(c)(4)(8)(9)(A) and (10) and 17
CFR 200A02 (a)(8)(9)(1) and (10).

Chairman Williams, and Commis-
sioners Pollack and Karmel deter-
mined to hold the aforesaid meetings
in closed session.

The subject matter of the closed
meeting scheduled for Wednesday,
August 23, 1978, at 10 anm., will be:

Access to Investigative fies by Federal.
State, or Self-Regulatory authorities.

Formal orders of investigation.
Institution of admInistrative proceedings

of an enforcement nature.
Institution of Injunctive actio.
Regulatory matter bearing enforcement

Implications.
Settlement of Injunctive actions.
Subpoena enforcement actions.
Other litigation matters.
The subject matter of the closed

meeting scheduled for Thursday,
August 24, 1978, following the 10 am.
open meeting, will be:

Opinions.

The subject matter of the open
meeting scheduled for Thursday,
August 24, 1978, at 10 anm., will be:

1. Consideration of an application by Na-
tional Propane Corp. for exemption from
the Public Utility Holding Company Act of
1935 pursuant to section 3(a)(3) thereoL

2. Consideration of a proposed rule change
filed by the Municipal Securities Rulemak-
Ing Board. pursuant to section 19(b) of the
Securities Exchange Act of 1934, to estab-
lish terms and conditions for the sale of new
is-ue municipal securities during the under-
writing period. The proposed rule, among
other things, would require a syndicate
formed to underwrite municipal securities
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to establish allocation procedures and to
disclose certain information to syndicate
members and. upon request, to others.

3. Affirmation of the action of Commis-
sioner Irving M. Pollack as Duty Officer in
sending a letter to the Office of Manage-
ment and Budget supporting the enactment
into law of H.R. 7581, a bill to amend the In-
ternal Revenue Code of 1954.

FOP FUTHER INFORMATION,
PLEASE CONTACT.

Iichael P. Rogan at 202-755-1638.

AuG sT 15, 1978.
[S-1663-78 Filed 8-16-78:11:21 am]
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RULES AND REGULATIONS

[4510-27] -
Title 20-Employees' Benefits

CHAPTER VI-EMPLOYMENT STAND-
ARDS ADMINISTRATION, DEPART-
MENT OF LABOR

SUBCHAPTER B--FEDERAL MINE SAFETY AND
HEALTH ACT OF 1977, AS AMENDED

BLACKC LUNG BENEFITS PROGRAMA

Standards for Processing,
Adjudication, and Payment of Claims
AGENCY: Employment Standards Ad-
ministration, Department of Labor.
ACTION: Final rulemaking.
SUMMARY: On April 25, 1978, the
Department of Labor published a
notice of proposed rulemaking in the
FEDERAL REGISTER (43 FR 17732-17765)
which set forth proposed procedures
to be applied in the filing, adjudica-
tion, and payment of claims for bene-
fits under part C of title IV of the Act.
The revised part 725 is also applicable
in certain respects to claims subject to
review under section 435 of the Act
(see part 727 of this title published
elsewhere In this issue). In several pro-
visions of this part, reference is made
to 20 CFR Part 718. Notice of final ru-
lemaking regarding 20 CFR Part 718
will be published following the expira-
tion of the comment period and after
a review of the testimonial and docu-
mentary comments received. As a
result of these revisions, parts 715, 717
and 720 are repealed. This revised part
725 establishes procedures and stand-
ards to be applied in the processing,
adjudication and payment of claims
for black lung benefits under part C of
title IV of the Federal Mine Safety
and Health Act of 1977, as amended by
the Black Lung Benefits Reform Act
of 1977 and the Black Lung Benefits
Revenue Act of 1977.
DATES: The revision of part 725 and
the repeal of parts 715, 717, and 720
are effective August 18, 1978.
FOR FURTHER INFORMATION
CONTACT:

Robert B. Dorsey, Chief, Branch of
Claims Determination, Division of
Coal Mine Workers' Compensation,
U.S. Department of LaborRoom C-
3526, 200 Constitution Avenue-NW.,
Washington, D.C. 20210, telephone
202-523-6727.

SUPPLEMENTARY INFORMATION:
The Black Lung Beriefits Reform Act
of 1977 and the Black Lung Benefits
Revenue Act of 1977 significantly
amend title IV of the Federal Mine
Safety and Health Act. Among other
things, the 1977 amendments establish
the Black Lung Disability Trust Fund
for the payment of all claims predicat-

ed upon coal mine employment which
terminated prior to January 1, 1970,
and for other claims for which no op-
erator liability can be established.
This fund is ,financed by a tax upon
coal produced by individual coal mine
operators.

Other provisions of the Act as now
amended substantially amend the
standards for determining eligibility
for benefits, modify the evidentiary re-
quirements necessary to establish enti-
tlement to benefits, eliminate certain
restrictions on the filing of claims, es-
tablish penalties to be imposed if a
coal mine operator fails to meet Its ob-
ligations, and make technical, correct-
ing, and other administrative, proce-
dural, and substantive changes which
make it necessary to repeal parts 715,
717, and 720, and completely revise
part 725, of this subchapter.

Comments were received on the pro-
posed part 725 from individual black
lung claimants, groups which assist
claimants in obtaining benefits, claim-
ant representatives, Members of Con-
gress, attorneys, coal mine operators
and their representatives, and coal
mine construction companies and
their representatives. The vast major-
ity of comments received were sub-
stantive, detailed and very useful to
the Department.

The Department has responded to
all relevant and substantive comments
and has made changes in the rules
where necessary. Following each final
rule set forth, the Department has re-
sponded, in discussion form, to the
comments received and changes made
in the rules. These discussions are en-
titled Comments Received and Discus-
sion and Changes. Our purpose is to
respond to all relevant and substantive
comments and to specify those
changes made in the rules. Wherever
possible, comments which are essen-
tially similar are considered together.

The discussion following each rule
contained in this document shall not
be considered a.part of the rule and
will not be published in the Code of
Federal Regulations. -

A few of the revisions made raflect
technical, clarifying, and correcting
changes felt to be necessary by De-
partment of Labor personnel.

Since these rules implement the
recent amendments to title IV of the
Act and because of the need to imme-
diately commence the processing and
adjudication of claims for benefits, I
find that good cause exists for making
these rules effective immediately.

Accordingly, 20 CFR Chapter VI,
subchapter B is revised as follows:

PART 715-BLACK LUNG BENEFITS
PROGRAM UNDER TITLE IV OF THE
FEDERAL COAL MINE HEALTH AND
SAFETY ACT; GENERAL PROVI-
SIONS [REPEALED]

PART 717-FILING AND PRELIMI-
NARY PROCESSING OF CLAIMS
FOR BLACK LUNG BENEFITS AFTEn
JUNE 30, 1973, UNDER TITLE IV,
PART B, SECTION 415 OF THE FED-
ERAL COAL MINE HEALTH AND
SAFETY ACT AS AMENDED [RE-
PEALED]

PART 720-DETERMINATION OF
BLACK LUNG BENEFITS CLAIMS
UNDER SECTION 415 OF THE FED-
ERAL COAL MINE HEALTH AND
SAFETY ACT AND PAYMENT OF
BENEFITS TO CLAIMANTS [RE-
PEALED]
1. Parts 715, 717, and 720 are re-

pealed.
2. Part 725 is revised to read as fol-

lows:
PART 725-CLAIMS FOR DENEFIT$

UNDER PART C OF TITLE IV OF THE
FEDEPAL MINE SAFETY AND
HEALTH ACT, AS AMENDED

Subpart A-Gonoral
Sec.
725.1 Statutory provisions.
725.2 Purpose and applicability of this

part.
725.3 Contents of this part.
725.4 Applicability of other parts In thip

title.
725.101 Definitions and use of terms.
725.102 Disclosure of program information.

Subpart B-Poron,; Entltlod to Donofila,
Conditions, and Duration of Entlllomont

725.201 Who is entitled to benefit,; con.
tents of this subpart.

CONDITIONS AND DURATION OF

725.202 PAIner defined, condition of entitle-
ment; miner.

725.203 Duration of entitlement; miner.

BENEFITS ow AccouNT or Livzua
DEPENDENTS (AuGrLENTED BErwrITS)

725.204 Determination of relationship;
spouse.

725.205 Determination of dependency;
spouse.

725.206 Determination of relationhip; dl.
vorced spouse.

725.207 Determination of dependency: di.
vorced spouse.

725.208 Determination of relationship;
child.

725.209 Determination of dependency;
child.

725.210 Duration of augmented benefits.
725.211 Time of determination of relation

ship and dependency of spouse or child
for purposes of augmentation of bene-
fits.
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Sec.

725.212 Conditions of entitlement; surviv-
ing spouse or surviving divorced spouse.

725.213 Duration of entitlement; surviving
spouse or surviving divorced spouse.

725.214 Determination of relationship; sur-
viving spouse.

725.215 Determination of dependency; sur-
viving spouse.'

725.216 Determination of relationship; sur-
viving divorced spouse.

725.217 Determination of dependency -s
viving divorced spouse.

725.218 Conditions of entitlement; child.
725.219 Duration of entitlement; child.

-725.220 Determination of relationship'
child.

725.221 Determination of dependency;
child.

725.222 Conditions of entitlement parent.
brother or sister.

725.223 Duration of entitlement; parent,
brother or sister.

725.224 Detirmination of relationship;
parent, brother or sister.

725.225 Determination of dependency;,
parent, brother or sister.

725.226 "Good cause" for delayed filig of
proof of support.

725.227 Time of determination of relation-
ship and dependency of survivors.

725.228 Effect of conviction of felonious
and intentional homicide on entitlement
to benefits.

Tm s UsED -w THis Su'AreR

725.229 Intestate personal property.
725.230 Legal impediment.
725.231 Domicile.
725.232 Member of the same household-

"living with," "living in the same house-
hold," and "living in the miner's house-
hold," defined. '

725.233 Support and contributions.

Subpart C--Flinq of Claims

725.301 Who may file aclaim.
725.302 Evidence of authority to file a

claim on behalf of another.
725.303 Date and place of filing of claims.
725.304 Forms and initial processing.
725.305 When a written statement Is con-

sidered a claim.
725.306 Withdrawal of a claimn
725.307 Cancellation of a request for with-

drawal
725.308 Time limits for iling claims.
725.309 Duplicate claims.
725.310 Modification of awards and den-

ials.
725.311 Communications with respect to

claims; time computations.

Subpart D-Adjudication of Claims;
Adjudication Officers

725.350 Who are the adjudication officers.
725.351 Powers of adjudication officers.
725.352 Disqualification of adjudication of-

- ficers.

PAnTiES Am REsrEzs;eATrvZs
725.360 Parties to proceedings.
725.361 Party amicus curiae.
725.362' Representation of parties.
725.363 Qualification of representative.
725.364 Authority of representative.

RULES AND REGULATIONS

See.
725.365 Approval of representative's fee%

lien against benefits.
725.366 Fees fo' representaives.
725.367 Payment of a chlmant's attorney's

fee by responsible operator.
725.401 Claims development-general.
725.402 Approved State workers' compen-

sation law.
725.403 Requirement to file under State

-workers' compensation law-section 415
claims.

725.404 Development of evidence--general.
725.405 Development of medical evidence;

scheduling of medical examination. and
.tests.

725.406 Medical examinations and tests.
725.407 Additional medical evidence.
725.408 Refusal to submit to medical cx-

arninatons or tests.
725.409 Denial of a claim by reason of

abandonment.
AD=Ducnr oz By THE DEsury Com.ssiumnm
725.410 Initial findings by the deputy com-

missloner.
725.411 Adjudication upon Initial findings

of eligibility and no operator responsi-
bility.

725.412 Identification and notification of
responsible operator.

725.413 Operator's respon=e to notification.
725.414 Develqpment of operator's evi-

dence; claimant's rebuttal evidence.
725.415 Action by the deputy commlsoner

after development of operator's evi-
dence.

725.416 Conferences.
725.417 Action at the conclusion of confer-

ence.
725.418 Proposed decison and order.
,725.419 Response to proposed decision and

order.
725.420 Initial determinations.
725.421 Referral of claim to the Office of

Administrative Law Judge.
725.422 Legal as istance.

Subpart E-Hearings

725.450 Right to a hearing.
725.451 Request for hearing.
725.452 Type of hearing; partie.
725.453 Notice of hearing.
725.453A Time and place of hearing.
725.454 Change of time and place for hear-

In; transfer of cases.
725.455 Hearing procedures, generally.
725.456 Introduction of documentary evi-

dence.
725.457 Witnesses.
725.458 Depositions, Interrogatories.
725.459 Witness fees
725.459A Oral argument and written alle-

gations.
725.460 Consolidated hearings.
725.461 Waiver of right to appe and pres-

ent evidence.
725.462 Withdrawal of controversion of

Issues set for formal hearing; effect.
725.463 Issues to be resolved at hearing;

new Issues.
725.464 Record of hearing.
725.465 DIsmLa for cause.
725.466 Order of dismissal.
725.475 Termination of hearings.
725.476 Issuance of decision and order.
725.477 Form and contents of declsion and

order.
725.478 Filing and service of decision and

order.
725.479 Finality of decisions and orders.
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Sec.
725.480 Modification of decisions and

orders.
725.481 Right to appeal to the Benefits

Review Board.
725.482 Judicial review.
725.483 Costs in procecdings brought, with-

out reasonable ground-s.

Subpart F-Responsilo Cool ,Une Operators

G&rsE;UL Fnovmsos
725.490 Statutory provisfio and scope.
725.491 Operator defined.
725.492 Responsible operator defined.
725.493 Criteria for Identifying a responsi-

ble operator.
725.494 Insurance coverage.
725A95 Penalty for failure to nsure.

Subpart G--Paymant of Benefits

725.501 Payment provions generally.
725.502 Manner of payment; payment peri-

ods.
725.503 Date from which benefits are pay-

able.
725.503A Payments to a claimant em-

ployed as a miner.
725.504 Payces.
725.505 Payment on behalf of another

"legal guardian" defined.
725.506 Guardian for minor or incompe-

tent.
725.510 Representative payee.
725.511 Use and benefit defined.
725.512 Support of legally dependent

spouse, child, or parent.
725.513 Accountability; transfer.
725.514 Certification to dependent of aug-

mentation portion of benefit.
725.515 AysIgnment and exemption from

claims of creditors.

B=7=x RATEs
725.520 Computation of benefits.
725.521 Commutation of payments; lump

sum aw d
725.522 Payments prior to final adjudica-

tion.

'SPxM%. PRmOVISIONS won OPrzasxoa PAY~,ZST

725.530 Operator payments; generally.
725.531 Receipt for paymenL
725.532 Suspension, reduction or termina-

tion of payments.

L';cnzsm Arm REnuczos o2"
725.533 Modification of benefits amounts;

general.
725.534 Reduction of State benefits.
725.535 Reduction; receipt of State or Fed-

eral benefit.
725.536' Reductions; exce:s earnigs.
725.537 Reduction.; retroactive effect of an

additional claim for benefits.
725.538 Reductions; effect of auZmentatioA

of benefits based on subsequent qualifi-
cation of individual.

725.539 More than one reduction event.

OvmPAYMM.-rs UrMPAUYLMzs

725.540 Overpayments.
725.541 Notice of waiver of.adjustment or

recovery of overpayment.
725.542 When waiver of adjustment or re-

covery may be applied.
725.543 Standards for waiver of adjust-

ment or recovery.
725.514 Collection and compromise of

claims for overpayment
725.545 Underpayments.

FEDERAL REGISTER, VOL 43, NO. 161-FIZiDAY, AUGUST 18, 1978



36774

Sec.
725.546 Relation to provisions for reduc-

tiona or Increases.
725.547 Applicability of overpayment and

underpayment provisions to operator or
carrier.

Subpart H-Enforcomont of Liability; Reports
725.601 Enforcement generally.
725.602 Reimbursement of the fund.
725.603 Payments by the fund on behalf of

an operator, liens.
725.604 Enforcement of final awards.
725.605 Defaults.
725.606 Security for the payment of bene-

fits.
725.607 Payments in addition to compensa-

tion.
725.608 Interest.
725.620 Failure to secure benefits; other

penalties.
725.621 Reports.

Subpart i-edical Bonefits and Vocational
Rehabilitation

725.701 Availability of medical benefits.
725.701A Claims for medical benefits only

under section 11 of the Reform Act.
725.702 Physician defined.
725.703 Notification of right to medical

benefits; authorization of treatment.
725.704 Arrangements for medical care.
725.705 Authorization to provide medical

services.
725.706 Reports of physicians and supervi-

sion of medical care.
725.707 Disputes concerning medical bene-

fits.
725.710 Objective of vocational rehabilita-

tion.
725.711 Requests for referral to vocational

rehabilitation assistance.
AuHoiu uy: 5 U.S.C. 301, Reorganization

Plan No. 6 of 1950, 15 PR 3174, 30 U.S.C. 901
et seq., 902(f), 925, 932, 934, 936, 945; 33
U.S.C. 901 et seq.

Subpart A-General

§ 725.1 Statutory provisions.
(a) General. Title IV of the Federal

Mine Safety and Health Act of 1977,
as amended by the Black Lung Bene-
fits Reform Act of 1977 and the Black
Lung Benefits Revenue Act of 1977,
provides for the payment of benefits
to a coal miner who is totally disabled
due to pneumoconiosis (black lung de-
sease) and to certain survivors of a
miner who was totally (or in accord-
ance with section 411(c)(5) of the Act,
partially) disabled due to pneumocon-
losis, or who died due to pneumoconio-
sis.

(b) Part B. Part B of title IVof the
Act provided that all claims filed be-
tween December 30, 1969, and June 30,
1973, are to be filed with, processed,
and paid by the Secretary of Health,
Education, and Welfare through the
Social Security Administration; claims
filed by the survivor of a miner before
January 1, 1974, or within 6 months of
the miner's death if death occurred
before January 1, 1974, and claims
filed by the survivor of a miner who
was receiving benefits under part B of
title IV of the Act at the time of
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death, if filed within 6 months of the
miner's death, are also adjudicated
and paid by the Social Security Ad-
ministration.

(c) Section 415. Claims filed by a
miner between Jul; 1 and December
31, 1973, are adjudicated and paid
under section 415. Section 415 provides
that a claim filed between the appro-
priate dates shall be filed with and ad-
judicated by the gecretary of Labor
under certain incorporated provisions
of the Longshoremen's and Harbor
Workers' Compensation Act (33 U.S.C.
901 et seq.). A claim approved under
section 415 is paid under part B of title
IV of the Act for periods of eligibility
occurring between July 1 and Decem-
ber 31, 1973, by the Secretary of Labor
and for periods of eligibility thereaf-
ter, is paid by a coal mine operator
which is determined liable for the
claim or the Black Lung Disability
Trust Fund if no operator is identified
or if the miner's last coal mine em-
ployment terminated prior to January
1, 1970. An operator which may be
found liable for a section 415 claim is
notified of the claim and rallowed to
participate fully in the adjudication of
such claim. A claim filed under section
415 is for all purposes considered as If
it were a part C claim (see paragraph
(d) of this section) and the provisions
of part C of title IV of th Act are fully
applicable to a section 415 claim
except as is otherwise provided in sec-
tion 415.

(d) Part C. Claims filed by a miner
or survivor on or after January 1,
1974, are filed, adjudicated, and paid
under the provisions of part C of title
IV of the Act. Part C requires that a
claim filed on or after January 1, 1974,
shall be filed under an applicable ap-
proved State workers' compensation
law, or if no such law has been ap-
proved by the Secretary of Labor, the
claim may be filed with the Secretary
of Labor under section 422 of the Act.
Claims filed with the Secretary of
Labor under part C are processed and
adjudicated by the Secretary and paid
by a coal mine operator. If the miner's
last coal mine employment terminated
before January 1., 1970, or if no re-
sponsible operator can be identified,
benefits are paid by the Black Lung
Disability Trust Fund. Claims adjudi-
cated under part C are subject to cer-
tain incorporated provisions of the
Longshoremen's and Harbor Workers'
Compensation Act.

(e) Section 435. Section 435 of the
Act affords each person who filed a
claim for benefits under part B, sec-
tion 415, or part C, and whose claim
had been denied or was still pending
as of March 1, 1978, the effective date
of the Black Lung Benefits Reform
Act of 1977, the right to have his or
her claim reviewed on the basis of the
1977 amendments to the Act, and

under certain circumstances to submit
new evidence in support of the claim.

(f) Changes made by the Black Lung
Benefits Reform Act of 1977. In addi-
tion to those changes which are re-
flected in paragraphs (a)-(e) of this
section, the Black Lung Benefits
R'eform Act of 1977 contains a number
of significant amendments to the Act's
standards for determining eligibility
for benefits. Among these are: (1) A
provision which clarifies the definition
of "pneumoconiosis" to include any
"chronic dust disease of the lung and
its sequelae, Including respiratory and
pulmonary impairments, arising out of
coal mine employment"; (2) a provi.
sion which defines "miner" to include
any person who works or has worked
in or around a coal mine or coal prepa
ration facility, and in coal mine con.
struction or coal transportation under
certain circumstances; (3) a provision
which limits the denial of a claim
solely on the basis of employment In a
coal mine; (4) a provision which autho-
rizes the Secretary of Labor to estab-
lish standards and develop criteria for
determining total disability or death
due to pneumoconiosis with respect to
a part C claim; (5) a new presumption
which requires the payment of bene-
fits to the survivors of a miner who
was employed for 25 or more years in
the mines under certain conditions; (6)
provisions relating to the treatment to
be accorded a survivor's affidavit, cer-
tain X-ray interpretations, and certain
autopsy reports in the development of
a claim; and (7) other clarifying, pro.
cedural, and technical amendments.

(g) Changes made by the Black Lung
Bevefits Revenue Act of 1977. The
Black Lung Benefits Revenue Act of
1977 establishes the Black Lung Dis
ability Trust Fund which is financed
by a specified tax imposed upon each
ton of coal (except lignite) sold in the
United States after March 31, 1978.
The Secretary of the Treasury is the
managing trustee of the fund and
benefits are paid from the fund upon
the direction of the Secretary of
Labor. The fund Is liable for the pay-
ment of all claims approved under sec-
tion 415, part C and section 435 6f the
Act for all periods of eligibility occur-
ring on or after January 1, 1974, with
respect to claims where the miner's
last coal mine employment terminated
before January 1, 1970, or where Indi-
vidual liability cannot be assessed
against a coal mine operator due to
bankruptcy, insolvency, or the like.
The fund is also authorized to pay cer-
tain claims which a responsible opera-
tor has refused to pay within a reason-
able time, and seek reimbursement
from such operator. The purpose of
the fund and the Black Lung Benefits
Revenue Act of 1977 Is to insure that
coal operators or the coal industry will
fully bear the cost of black lung dis-
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ease for the present time and in the
future. The Black Lung Benefits Reve-
nue Act of 1977 also contains other
provisions relating to the fund and au-
thoriges a coal mine operator to estab-
lish its own trust fund for the pay-
ment of certain claims.

(h) Longshoremen's Act provisions..
The adjudication of claims filed under
sections 415, 422, and 435 of the Act is
governed by various procedural and
other provisions contained in the
Longshoremen's and Harbor Workers'
Compensation Act (LHWCA), as
amended from time to time, which are
incorporated within the Act by sec-
tions 415 and 422. The incorporated
LEWCA provisions 'are applicable
under the Act except as is otherwise
provided by the Act or as provided by
regulations of the Secretary. Although
occupational disease benefits are also
payable under the LHWCA, the pri-
mary focus of the procedures set forth
in that Act is upon a time definite of
traumatic injury or death. Because of
this and other significant differences
between a black lung and longshore
claim, it is determined, in accordance
with the authority set forth in section
422 of the Act, that certain of the in-
corporated procedures prescribed by
the LHWCA must be altered to fit the
circumstances ordinarily confronted In
the adjudication of a black lung claim.
The changes made are based upon the
Department's experience in processing
black lung claims since July 1, 1973,
and all such changes are specified in
this part or part 727 of this sub-
chapter. No other departure from the
incorporated provisions of the
LHWCA is intended.

Comments received: One comment sug-
gests that the definition of pneumoconlosis
in paragraph (f) should more accurately re-
flect the language of the Act.

Discussion and clange. The suggestion Is
accepted although the Department does not
consider this a substantive change.

§ 725.2 Purpose and applicability of this
part.

(a) It is the purpose of this part to
set forth the procedures to be followed
and standards to be applied in the
filing, processing, adjudication, and
payment of claims filed under part C
of title IV of the Act.

(b) This part is applicable to all
claims filed under part C of title IV of
the Act on or after the effective date
of this part and shall also be applica-
ble to claims pending on the effective
date of this part as provided in part
727 of this subchapter. This part is ap-
plicable. to claims considered under
section 435 of the Act and part 727 of
this subchapter.
.Comments received: None.
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§ 725.3 Contents of this part.
(a) This subpart A describes the stat-

utory provisions which elate to claims
considered under this .part, the pur-
pose and scope of this part, definitions
and usages of terms applicable to this
part, and matters relating to the avail-
ability of information collected by the
Department of Labor in connection
with the processing of claims.

(b) Subpart B contains criteria for
determining who may be found enti-
tled to benefits under this part and
other provisions relating to the condi-
tions and duration of eligibility of a
particular individual.

(c) Subpart C describes the proce-
dures to be followed and action to be
taken in connection with the filing of
a claim under this part.

(d) Subpart D of this part sets forth
the duties and powers of the persons
designated by the Secretary of Labor
to adjudicate claims, provisions relat-
ing to the rights of parties and repre-
sentatives of parties, and the proce-
dure to be followed in the informal
processing and adjudication ot a claim
under this part.

(e) Subpart E describes the proce-
dures to be followed if a hearing is re-
quired with respect to a claim.

(f) Subpart F contains provisions
governing the IdentIftcation of a coal
mine operator which may be liable for
the payment of a claim under this
part.

(g) Subpart G contains provisions
governing the payment of benefits
with respect to an approved claim.

(h) Subpart H describes the statuto-
ry mechanisms provided for the en-
forcement of a coal mine operator's li-
ability, sets forth the penalties which
may be applied in the case of a de-
faulting coal mine operator, and de-
scribes the obligation of coal operators
and their insurance carriers to file cer-
tain reports.

(i) Subpart I describes the right of
certain beneficiaries to receive medical
treatment benefits and vocational re-
habilitation under the Act.

Comments received. None.

§ 725.4 Applicability of other parts In this
title.

(a) Part 718. Part 718 of this sub-
chapter, which contains the criteria
and standards to be applied in deter-
mining whether a miner is or was to-
tally disabled due to pneumoconlosis,
or whether a miner died due to pneu-
moconosis, shall be applicable to the
determination of claims under this
part. Until a revised part 718 is pro-
mulgated by the Secretary in accord-
ance with section 402(f)(1) of the act,
the criteria contained in subpart C of
part 727 of this subchapter shall be
applicable in determining claims under
this part, and such criteria shall be ap-
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plicable at all times with respect to
claims filed under this part and under
section 11 of the Black Lung Benefits
Reform Act of 1977.

(b) Parts 715, 717, and 720. Parts
715, 717, and 720 of this subchapter,
which established the procedures for
the filing, processing, and payment of
claims filed under section 415 of the
Act, are repealed and pertinent provi-
sions of these parts which retain sig-
nificance are incorporated within this
part as appropriate.
(c) Part 726. Part 726 of this sub-

chapter, which sets forth the obliga-
tions Imposed upon a coal operator to
insure or self-insure Its liability for the
payment of benefits to certain eligible
claimants, is applicable to this part as
appropriate.
(d) Part 727. Part 727 of this sub-

chapter, which governs the review, ad-
Judication and payment of pending
and denied claims under section 435 of
the Act, is applicable to this part as
provided in such part 727. The criteria
contained in subpart C of part 727 for
determining a claimant's eligibility for
benefits shall be applicable under this
part with respect to all claim filed
before a revised part 718 of this sub-
chapter is promulgated by the Secre-
tary in accordance with section
402(f)(1) of the Act, and shall also be
applicable to all claims filed under this
part, and under section 11 of the Black
Lung Benefits Reform Act of 1977.
(e) Part 410. Part 410 of this title,

which sets forth provisions relating to
a claim for black lung benefits under
part B of title IV of the Act, is inappli-
cable to this part except as is provided
in this part, or in part 718 of this sub-
chapter.

Comments Recefred: None for which a re-
sponse is required.

§ 725.101 Definitions and use of terms.
(a) Definition& For purposes of this

subchapter, except where the content
clearly indicates otherwise, the follow-
ing definitions apply.

(1) The "Act" means the Federal
Coal Mine Health and Safety Act,
Pub. Is. 91-173, 83 Stat. 742, 30 U.S.C.
801-960, as amended by the Black
Lung Benefits Act of 1972, the Mine
Safety and Health Act of 1977, the
Black Lung Benefits Reform Act of
1977, and the Black Lung Benefits
Revenue Act of 1977.

(2) The "Longshoremen's Act" or
' WCA" means the Longshoremen's
and Harbor Workers' Compensation
Act of M,.Tarch 4, 1927, c. 509, 44 Stat.
1424, 33 U.S.C. 901-950, as amended
from time to time.

(3) The "Social Security Act" means
the Social Security Act, Act of August
14, 1935, c. 531, 49 Stat. 620, 42 U.S.C.
301-431, as amended- from time to
time.

FEDERAL REGISTER, VOL 43, NO. 161-FIDAY, AUGUST 15, 1978



36776

(4) A "workers' compensation law"
means a law providing for payment of
benefits to employees, and their de-
pendents and survivors, for disability
on account of injury, including occu-
pational disease, or death, suffered in
connection with their employment.

(5) "State" Includes any state of the
United States, the District of Colum-
bia, the Commonwealth of Puerto
Rico, the Virgin Islands, American
Samoa, Guam, the Trust Territory of
,the Pacific Islands, and prior to Janu-
ary 3, 1959, and August 21, 1959, re-
spectively, the territories of Alaska
and Hawal.

(6) "Department" means the United
States Department of Labor.

(7) "Secretary' means the Secretary
of Labor, United States Department of
Labor, or a person, authorized by him
or her to perform his or her -functions
under title IV of the Act.

(8) "Office" or "OWCP" means the
Office of Workers' Compensation Pro-
grams, United States Department of
Labor.

(9) "Director" means the Director,
OWCP, or his or her designee.

(10) "Division" of "DCMWC" means
the Division of Coal Mine Workers'
Compensation in the OWCP, United
States Department of Labor.

(11) "Deputy Commissioner" means
a person appointed as provided in Sec-
tions 39 and 40 of the LHWCA, or his
or her designee, who is authorized to
develop and adjudicate claims as pro-
vided in this subchapter (see
§ 725.350).

(12) "Office of Administrative Law
Judges" means the Office of Admini -
trative Law Judges, U.S. Department
of Labor.

(13) "Chief Administrative Law
Judge" means the Chief Administi-a-
tive Law Judge of the Office of Ad-
ministrative Law Judges, U.S. Depart-
ment of Labor, 1111 20th Street, NW.,
Washington, D.C. 20036.

(14) "AdministratIve law judge"
means a person qualified under 5
U.S.C. 3105 to conduct hearings and
adjudicate claims for benefits filed
pursuant to section 415 and part C of
the Act. Until March 1, 1979, it shall
also mean an individual appointed to
conduct such hearings and adjudicate
such claims under Pub. L. 94-504..

(15) "Benefits Review Board" or
"Board" means the Benefits Review
Board, U.S. Department of Labor, an
appellate tribunal appointed by the
Secretary of Labor pursuant to the
provisions of section 21(b)(1) of the
L1WCA. See parts 801, 802 of this
title.

(16) "Claim" means a written asser-
tion of entitlement to benefits under
section 415 or part C of title IV of the
Act, submitted in a form and manner
authorized by the provisions of this
subchapter.
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(17) "Claimant" means an individual
who files a claim for benefits under
this part.

(18) "Benefits" neans all money or
other benefits paid or payable under
section 415 or part C of title IV of the
Act on account of disability or death
due to pneumoconlosis.

(19) "Beneficiary" means a miner or
any surviving spouse, divorced spouse,
child, parent, brother or sister, who is
entitled to benefits under either sec-
tion 415 or part C of title IV of the
Act.

(2(6) "Pneumoconiosis" means a
chronic dust disease of the lung and
its sequelae, including respiratory and
pulmonary impairments, arising out of
coal mine employment <see part 718 of
this subchapter).

(21) "Total disability" and "partial
disability," for purposes of this part,
have the nieaning given them as pro-
vided in part, 718 of this subchapter.

(22) "The Nation's coal mines"
means all coal mines located in any
State.

(23) "Coal mine" means an area of
land and all structures, facilities, ma-
chinery, tools, equipment, shafts,
slopes, tunnels, excavations and other
property, real or personal, placed
upon, under or above the surface of
such land by any person, used In, or to
be used in, or resulting from, the work
of extracting In such area bituminous
coal, lignite or anthracite from its nat-
ural deposits in the earth by any
means or method, and in the work of
preparing the coal so extracted, and
includes custom coal preparation fa-
cilities.

(24) "Underground coal mine"
means a coal mine in which the earth
and other materials which lie above
and around the natural deposit of coal
(ie., overburden) are not removed in
mining, including all land, structures,
facilities, machinery, tools, equipment,
shafts, slopes, tunnels, excavations
and othet property, real or personal,
appurtenant thereto. -

(25) "Coal preparation" means the
breaking, crushing, sizing, cleaning,
washing, drying, mixing, storing and
loading of bituminous coal, lignite or
anthracite, and such other work of
preparing coal as is usually done by
the operator of a coal mine.

(26) "Miner" or "coal miner" means
any individual who works or has
worked in or around a coal mine or
coal preparation facility in the extrac-
tion or preparation of coal. The term
also includes an individual who works
or has worked In coal mine construc-
tion or transportation in or around a
coal mine, to the extent such individu-
al was exposed to coal dust as a result
of such employment (see § 725.202(a)).

(27) "Operator" means any owner,
lessee, or other person who operates,
controls or supervises a coal mine, in-

eluding a prior or successor operator
as defined in section 422 of the Act
and certain transportation and con-
struction employers (see subpart F of
this part).

(28) "Responsible operator" means
an operator which has been deter-
mined to be liable for the payment of
benefits to a claimant for periods of
eligibility after December 31, 1973,
with respect to a claim filed under sec-
tion 415 or part C of title IV of the Act
or reviewed under section 435 of the
Act.

(29) "Person" means an individual,
partnership, association, corporation,
firm, subsidiary or parent of a corpo-
ration, or other organization or busi-
ness entity.

(30) "Insurer" or "carrier" means
any private company, corporation,
mutual association, reciprocal or Inter-
insurance exchange, or any other
person or fund, including ny State
fund, authorized under the laws of a
State to insure employers' liability
under workers' compensation laws.
The term also Includes the Secretary
of Labor in the exercise of his or her
authority under section 433 of the Act.

(31) "Black Lung Disability Trust
Fund" or the "Fund" means the Black
Lung Disability Trust Fund estab-
lished by the Black Lung Benefits
Revenue Act of 1977 for the payment
of certain claims adjudicated under
this part (see subpart G of this part).

(b) Statutory terms. The definitions
contained in this section shall not be
construed in derogation of terms of
the Act.

(c) Dependents and survivors. De-
pendents and survivors are those per-
sons described in subpart B of this
part.

Comments received: (a) One comment sug.
gests that paragraph (a)(27) be clarified to
Indicate the inclusion of Independent con-
tractors in the term "operator." (b) One
comment argues that operator liability is
not allowed in the case of a claim originally
filed under part B of title IV and reviewed
and approved under section 435 of the Act.
(c) A few comments were supportive.

Discussion and changes: (a) The Act and
subpart F of this part 725 clarify the liabili-
ty of certain Independent contractom.
While the Department agrees that certain
Independent contractors may be considered
operators and held liable for claims under
the Act, no change in this general definition
section is necessary to reflect that view.

(b) The argument that coal operators may
not be found liable for claims reviewcd by
the Secretary of HEW under section 435 of
the Act is Incorrect. The language of the
Act and the report of the conferees leave no
doubt that an operator may be found liable
for the payment of a part B reviewed claim,
if the miner's employment occurred on or
after January 1, 1970. The further argu-
ment in this regard that operators will be
denied the right to contest such claim is
similarly incorrect. An HEW determination
is binding only as an "initial determination"
of eligibility. This determination can be re-
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versed upon the presentation of an opera-
tor's evidence to an administrative law
judge, the Benefits Review Board, or an ap-
propriate coikrt.

§ 725.102 Disclosure of program informa-
tion.

(a) All reports, records, or other doc-
uments filed with the OWCP with re-
spect to claims are the records of the
OWCP. The Director or his or her des-
ignee shall be the official custodian of
those records maintained by the
OWCP at its national office.

(b) The official custodian of any
record sought to be inspected shall
permit or deny inspection in accord-
ance with the Department of Labor's
regulations pertaining thereto (see 29
CPR Part 70). The original record in
any such case shall not be removed
from the Office of the custodian for
such inspection. The custodian may, in
his or her discretion, deny inspection
of any record or part thereof which is
of a character specified in 5 U.S.C.
552(b) if in his or her opinion such in-
spection may result in damage, harm,
or harassment to the beneficiary or to
any other person. For special provi-
sions concerning release of informa-
tion regarding injured employees un-
dergoing vocational rehabilitation, see
§ 702.508, of this title.

(c) Any person may request copies of
records he or she has been permitted
to inspect. Such requests shall be ad-
dressed to the official custodian of the
records sought to be copied. The offi-
cial custodian shall provide the re-
quested copies under the terms and
conditions specified in the Depart-
ment of Labor's regulations relating
thereto (see 29 CP Part 70).

(d) Any party to a claim ( 725.360)
or his or her duly authorized repre-
sentative shall be permitted upon re-
quest to inspect the file which has
been compiled in connection with such
claim. Any party to a claim or repre-
sentative of such party shall upon re-
quest be provided with a copy of any
or all material contained in such claim
file. A request for information by a
party or representative made under
this paragraph shall be answered
within a reasonable time after receipt
by the Office. Internal documents pre-
pared, by the deputy commissioner
which do not constitute evidence of a
fact which must be established in con-
nection with a claim shall not be rou-
tinely provided or presented for in-
spection in accordance with a request
made under this paragraph.

Comments receive&: A number of com-
ments criticize this section for not clearly
establishing a claimant's right to.inspect
and copy his or her file soon after a request
to do so is made.

Discussion and changes: This section was
not intended to govern a claimant's access
to his or her own file. It is intended only to
indicate that the Department of Labor's

regulations (20 CR Part 70) governlng diL-
closure to the public generally are applica-
ble to black lung files. This section is revised
to clarify a claimant's right to inspect his or
her file.

Subpart B-Persons Entitled to Bene-
fits, Conditions and Duration of En-
titlement

General comments receired on this sub-
part (a) One comment argues that the pro-
visions which authorize the payment of
benefits in certain circumstances to or on
behalf of, a surviving divorced spouse
(§§ 725.201, 725.208, 725.207, 725.212-
725.217) are not in accordance with law. (b)
A few comments strongly disagree with the
provisions of the proposed rules which ellm-
Inate sex-based classifications, arguing the
such rules amend that statutory language
and are therefore not authorized.

Discussion and changer (a) Section 402(e)
of the Act defines the term "widow" to in-
clude a surviving divorced wife. The com-
ment is rejected.

(b) The Department has carefully re-
viewed the Act applicable case law, and the
policy and intent of the law In determining
that sex-based discriminations In providing
benefits to coal miners and their survivors
are not Justified or intended as a matter of
law. In 1969, when the Act was first set In
motion, there were virtually no women coal
miners In the United State. That Is no
longer the case. The Department has re-
cently undertaken a program to prohibit
discrimination against women who wish to
work as coal miners for operators who have
certain Federal Government contracts. In
order to carry forth the Department's view
of congressional intent manifested In the
Act, It has been determined that the Secre-
tary has adequate authority to end sex-
based discrimination in black lung benefits.

§725.201 Who is entitled to benefits; con-
tenta of this subpart.

(a) Section 415 and part C of the Act
provide for the payment of periodic
benefits in accordance with this part
to:

(1) A miner (see § 725.202) who Is de-
termined to be totally disabled due'to
pneumoconiosis; or

(2) The surviving spouse or surviving
divorced spouse or, where neither
exists, the child of a deceased miner,
where the deceased miner.

i) Was receiving benefits under sec-
tion 415 or part C of title IV of the
Act; or

(ii) Is determined to have been total-
ly disabled due to pneumoconlosis at
the time of death, or to have died due
to pneumoconlosis (see part 718 of this
chapter); or

(3) The child of a miner's surviving
spouse who was receiving benefits
under section 415 or part C of title IV
of the Act at the time of such spouse's
death; or

(4) The surviving dependent parents,
where there is no surviving spouse or
child, or the surviving dependent
brothers or sisters, where there Is no
surviving spouse, child, or parent, of a

miner who was receiving benefits
under section 415 or part C of title IV
of the Act at the time of death; or who
was totally or partially disabled due to
pneumoconosis at the time of death;
or whose death was due to pneumo-
conlosis.
(b) Section 411(c)(5) of the Act pro-

vides for the payment of benefits to
the eligible survivors of a miner em-
ployed for 25 or more years in the
mines prior to June 30, 1971, if the
claim for benefits was filed before
March 1, 1978, unless it is estabished
that at the time of death, the miner
was not totally or partially disabled
due to pneumoconlosis. For the pur-
poses of this part the term "total dis-
ability" shall mean partial disability
with respect to a claim for wlbch eligi-
bility is established under section
411(c)(5) of the Act.

c) The provisions contained in this
subpart describe the conditions of en-
titlement to benefits applicable to a
miner, or a surviving spouse, child,
parent, brother, or sister, and the
events which establish or terminate
entitlement to benefits.
(d) In order for an entitled miner or

surviving spouse to qualify for aug-
mented benefits because of one or
more dependents, such dependents
must meet relationship and dependen-
cy requirements with respect to such
beneficiary prescribed by or pursuant
to the Act. Such requirements are also
set forth in this subpart.

Comments receiredfr See general com-
ments rc-eJved on ths subpart.

Cornamows A"n DuRAiOx or
ENTILMM

§ 725.202 Miner defiein coadition of enti-
tlement, miner.

(a) Mriner deftned. A "miner" for the
purposes of this part is any person
who works or has worked in or around
a coal mine or coal preparation facility
in the extraction, preparation, or
transportation of coal, and any person
who works or has worked in coal mine
construction or maintenance in or
around a coal mine or coal preparation
facility. A coal mine construction or
transportation worker shall be consid-
ered a miner to the extent such indi-
vidual Is or was exposed to coal mine
dust as a result of employment in or
around a coal mine or coal prepara-
tron facility. In the case of an individ-
ual employed in coal transportation or
coal mine construction, there shall be
a rebuttable presumption that such in-
dividual was exposed to coal mine dust
during all periods of such employment
occurring in or around a coal mine or
coal preparation facility for purposes
of: (1) Determining whether such indi-
vidual is or was a miner, (2) establish-
ing the applicability of any of the pre-
sumptions described in section 411(c)
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of the Act and part 718 of this sub-
chapter; and (3) determining the iden-
tity of a coal mine operator liable for
the payment of benefits in accordance
with § 725.493. The presumption may
be rebutted by evidence which demon-
strates: (1) That the individual was
not regularly exposed to coal mine
dust during his or her employment in
or around a coal mine or preparation
facility; or (2) that the individual was
not regularly employed in or around a
coal piine or coal preparation facility.
An Individual employed by a coal mine
operator, regardless of the nature of
such individual's employment, shall be
considered a miner unless such indi-
vidual was not employed in or around
a coal mine or coal preparation facili-
ty. I

A person who is or was a self-em-
ployred miner or independent contrac-
tor, and who otherwise meets the re-
quirements of this paragraph, shall be
considered a miner for the purposes of
this part (see § 725.494).

(b) Conditions of entitlemeni4 miner.
An individual is eligible for benefits
under this subehapter if the individu-
al:

(1) Is a miner as defined in this sec-
tion; and

(2) Is totally disabled due to pneu-
moconlosis (see part 7T8 of this sub-
chapter; see also § 725.503A); and

(3) H filed a claim for benefits in
accordance with the provisions of this
part.

Comments received (a) A number of coal
mine construction employers argue that
their employees are not exposed to coal
mine dust and should not, therefore, be cov-
ered by the Act. It is suggested in this con-
nection that a construction employer's lia-
bility should be made contingent upon proof
of exposure to dust conditions which are
"substantially similar" to those encountered
in underground mining. (b) The construc-
tion employers also argue that the presump-
tion of continuous exposure is both unrea-
sonable and unauthorized for the reason
that qnly the miner has knowledge of the
conditions under which he or she has
worked. c) One comment requests that the
language of this section be clarified to clear-
ly indicate that surface miners and auger
miners are covered by the Act. d) One com-
ment urges that the term "coal dust" be
Changed to "coal mine dust." e) Many com-
ments support this provision and urge its re-
tention.

Discussion and changes" (a) Congress has
determined that coal mine construction
workers are to be included within the Act's
definition of "miner" and has clearly so in-
dicated in section 402(d) of the Act. There is
no statutory authority to limit the coverage
of construction employees only to situations
in which there Is exposure to dust condi-
tions substantially similar to those encoun-
tered in underground mining. (See discus-
sion and changes following § 725.491.)

b) The presumption of continuous expo-
sure Is neither coutrary to law nor unfair to
coal mine construction employers. Section
422(h) of the Act authorizes the Secretary
of Labor to "by regulation establish stand-

ards, which may include appropriate pre-
sumptions, for determining whether pneu-
moconiosis arose out of employment in a
particular coal mine, or mines." Under this
presumption, the coal mine construction
employer need only show that the employee
was not exposed to coal dust for a cumula-
tive 1-year period during his or her employ-
ment with the contractor, in order to avoid
liability (see § 725.493). It is the employer
rather than the employee who is expected
to keep records of where the employee
worked, and it Is the supervisory personnel
employed by the employer who are respon-
sible for controlling and supervising the
conditions uuder which an employee works.
The presumption should not be eliminated.
The burden of coming forward with infor-
mation is properly with the employer, who
can more easily obtain such information.

Continuous or long-term employment in
or around a coal mine or preparation facili-
ty forms a reasonable basis for presuming
exposure to coal dust. If the exposure pre-
sumption were not included, the construc-
tIon employer would be likely to demand
strict proof of. a year of employment, with a
day-by-day description of exposure. Such an
approach would not be in keeping with the
language and Intent of the Act. The con-
struction employer Is capable of develbping
ehough information, using the discovery
mechanisms contained in this part, to either
verify or refute the clalmant's allegation of
years of exposure and whether such expo-
sure took place entirely while the claimant
was employed by the construction employer.

In extending the coverage of the Act to
construction employees, Congress was aware
of special problems this would create for
construction employers and accordingly
exempted them from both the coal tax and
the obligation to purchase Insurance. This
action by no means detracts from Congress'
commlttment to extend the Act's coverage
to construction employees who regularly
work in or around coal mines or preparation
facilities.
(c) The Act s clear on the point that all

coal miners (underground, surface, auger,
etc.) are covered regardless of the type of
mine in which employment took place. The
1972 amendments to the Act eliminated the
term "underground" from the definition of
"miner" and that change is included
throughout these rules by the absence of
any language limiting the term "miner" to
any type of mine. The Department believes
that the addition of the terms "strip," "sur-
face" or "auger" to define the type of mine
in which employment must occur would
itself limit the broad meaning of the term
mine, and declines to make such a change.
(d) The Department accepts the comment

that the term "coal dust" should be
changed to "coal mine dust." The Act de-
fines pneumoconlosis us a "dust disease of
the lung * * * arising out of coal mine em-
ployment." Accordingly, exposure t any
coal-mine-generated dust and ensuing dis-
ease or disability form a proper basis for en-
titlement.

§ 725.203 Duration of entitlement; miner.

(a) An individual s entitled to bene-
fits as a miner for each month begin-
ning with the first month in which all
of the conditions for entitlement pre-
scribed in § 725.202 are satisfied.

(b) The last month for which such
individual is entitled to benefits is the

month before the month during which
either of the following events first
occurs:

'(1) The miner dies; or
(2) The miner's total disability

ceases (see § 725.503A).
Comments received: A few comments rec.

ommend that this section make clear that
the first month of eligibility is the month of
onset of total disability rather than the
month in which evidence of total disability
is received.

Discussion and changes: The month of
onset of total disability Is nowhere limited
to the date when evidence of total disablity
is obtained. However, the actual date of
onset must be determined on a case-by-case
basis and the Department does not conslder
a general rule on this point necezzary.

BiFmrTs on AccouriT or LIvINa
DEPnw Ts (AUGM1nD BENFA'ITS)

§725.204 Determination of relationship;
spouse.

For the purpose of augmenting
benefits, an individual vl be consid-
ered to be the spouse of a miner If:

(a) The courts of the State in which
the miner is domiciled would find that
such individual and the miner validly
married; or

(b) The courts of the State In which
the miner Is domiciled would find,
under the law they would apply In de-
termining the devolution of the
miner's intestate personal property,
that the individual Is the miner's
spouse; or

(c) Under State law, such individual
would have the right of a spouse to
share in the miner's intestate personal
property; or

(d)(1) Such individual went through
a marriage ceremony with the miner
resulting in a purported marriage be-
tween them and which, but for a legal
impediment, would have been a valid
marriage, unless the individual en-
tered into the purported marriage
with knowledge that it was not a valid
marriage, or If such individual and the
miner were not, living in the same
household in the month in which a re-
quest is filed that the miner's benefits
be augmented because such individual
qualifies as the miner's spouse. The
provisions of this parigraph shall not
apply, however, If the miner's benefits
are or have been augmented under
§ 725.520(c) because another person
qualifies or has qualified as the
miner's spouse and such other person
is, or is considered to be, the spouse of
such miner under paragraph (a), (b),
or (c) of this section at the time such
request Is filed.

(2) The qualification of an Individual
for augmentation purposes under this
paragraph shall end with the month
before the month in which:

(i) The Office determines that the
benefits of the miner should be aug-
mented on account of another person,
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if such other person is (or is consid-
ered to be) the spouse of the miner
under paragraph (a), (b), or (c) of this
section, or

(ii) If the individual who previously
qualified as a spouse for purposes of
§ 725.520(c), entered into a valid mar-
rage without regard to this paragraph,
with a person other than the miner.

Comments received: See General com-
ments received on this subpart

§ 725.205 Determination of dependency;,
spouse.

For the purposes of augmenting
benefits, an individual who is the
miner's spouse (see §725.204) will be
determined to be dependent upon the
miner if:

(a) The individual is a member of
the same household as the miner (see
§ 725.232); or

(b) The individual is receiving regu-
lar contributions from the miner for
support (see § 725.233(c)); or

(c) The miner has been ordered by a
court to contribute to such individual's
support (see § 725.233(c)); or

(d) The individual is the natural
parent of the son or daughter of the
miner;, or

(e) The individual was married to
the miner (see § 725.204) for a period
of not less than I year.

Comments received:- See GeneraZ com-
ments received on this subpart.

§725.206 Determination of relationship;
divorced spouse.

For the purposes of augmenting
benefits with respect to any claim con-
sidered or reviewed under this part or
part 727 of this subchapter, an individ-
ual will be considered to be the di-
vorced spouse of a miner if the individ-
ual's marriage to the miner has been
terminated by a final divorce on or
after the 10th anniversary of the mar-
riage unless, if such individual was
married to and divorced from the
miner more than once, such individual
was married to the miner in each cal-
endar year of the period beginning 10
years immediately before the date on
which any divorce became final.

Comments received: (a) Many comments
suggest that this section be changed to re-
flect the 1977 amendments to the Social Se-
curity Act, which reduce the original 20
yeafs of marriage requirement to 10 years
on or after January 1. 1979. -A few com-
ments suggest an across-the-board 10-year
rule. A few others suggest that a reapplica-
tion for benefits should be allowed if the
prospective change in the law operates to
deny benefits to persons who would other-
wise be eligible under the 10-year provision
but were denied while eligibility was gov-
erned by the 20-year provision. (b) See also
General comments received on this subpart.

Discussion and changes: On December 20,
1977, Pub. L. 95-216 amended, among other
provisions, section 216(d)(2) of the Social
Security Act (which is incorporated in the

later-enacted Black Lung Benefits Reform
Act of 1977) to reduce from 20 to 10 the
number of years of marriage necezsry to
qualify a surviving divorced wife for certain
benefits under title II of the Social Security
Act. These incorporated provisions of the
Social Security Act materially alter a surviv-
Ing divorced wife's entitlement to benefts.
However, because black lung payment,
unlike Social Security payments, are ordl-
narily made retroactively. the Department
believes that the 10-years-of-marriage re-
quirement should be adopted for all claims,
whether *newly filed or subject to review
under section 435 of the Act.

§725.207 Determination of dependency;
divorced spouse.

For the purpose of augmenting
benefits, an individual who is the
miner's divorced spouse ( 725.206) will
be determined to be dependent upon
the miner if:

(a) The individual is receiving at
least one-half of his or her support
from the miner (see § 725.233(g)); or

(b) The individual is receiving sub-
stantial contributions from the miner
pursuant to a written agredment (see
§ 725.233 (c), (f)); or

(c) A court order requires the miner
to furnish substantial contributions to
the individual's support (see
§ 725.233(c)).

Comments receircvd A few comments urge
the Department to consider third party pay-
ments to a divorced spouse in determining
dependency.

Discussion and change.- The Department
will consider third party payments on a
case-by-case basis as necessary.

§725.208 Determination of relationship;
child.

As used in this section, the term
"beneficiary" means only a surviving
spouse entitled to benefits at the time
of death (see § 725.212), or a miner. An
individual will be considered to be the
child of a beneficiary If.

(a) The courts of the State in which
the beneficiary is domiciled (see
§ 725.231) would find, under the law
they would apply, that the individual
is the beneficiary's child; or

(b) The individual is the legally
adopted child of such beneficiary; or

(c) The individual Is the stepchild of
such beneficiary by reason of a valid
marriage of the individual's parent or
adopting parent to such beneficiary,
or

(d) The individual does not bear the
relationship of child to such benefici-
ary under paragraph (a), (b), or (c) of
this section, but would, under State
law, have the same right as a child to
share in the beneficiary's intestate
personal property; or

(e) The individual Is the natural con
or daughter of a beneficiary but is not
a child under paragraph (a), (b), or (c)
of this section, and is not considered
to be the child of the beneficiary
under paragraph (d) of this section if

the beneficiary and the mother or the
father, as the case may be, of the indi-
vidual went through a marriage cere-
mony resulting In a purported mar-
riage between them which but-for a
legal Impediment (see § 725.230) would
have been a valid marriage; or

(f) The individual is the natural son
or daughter of a beneficiary but is not
a child under paragraph (a), (b), or Cc)
of this section. and Is not considered
to be the child of the beneficiary
under paragraph (d) or (e) of this sec-
tion, such individual shall nevertheless
be considered to be the child of the
beneficiary if:

(1) The beneficiary, prior to his or
her entitlement to benefits, has ac-
Imowledged in writing that the indi-
vidual Is his or her son or daughter, or
has been decreed by a court to be the
parent of the individual, or has been
ordered by a court to contribute to the
support of the individual (see
§7"25.233(c)) because the individual is
his or her son or daughter; or

(2) Such beneficiary is shown by sat-
isfactory evidence to be the father of
the individual and was living with or
contributing to the support of the in-
dividual at the time the beneficiary
became entitled to benefits.

Comments received. Only supportive con-
ments recelved.

§725.209 Determination of dependency;,
child.

(a) For purposes of augmenting the
benefits of a miner or surviving
spouse, the term "beneficiary" as used
in this section means only a miner or
surviving spouse entitled to benefits
(see § 725.202 and §7125.212). An indi-
vidual who is the beneficiary's child
(Q 725.208) will be determined to be, or
to have been dependent on the benefi-
ciary, if the child:

(1) Is unmarried; and
(2)(1) Is under 18 years of age; or
(1) Is 18 years of age or older and is

under a disability as defined in section
223(d) of the Social Security Act, 42
U.S.C. 423(d); or

(ill) Is 18 years of age or older and is
a student.

(b)(1) The term "student!' means a
"full-time student" as defined in sec-
tion 202(d)(7) of the Social Security
Act, 42 U.S.C. 402(d)(7) (see
§ 404.320(c) of this title), or an individ-
ual under 23 years of age who has not
completed 4 years of education beyond
the high school level and who is regu-
larly pursuing a full-time course of
study or training at an institution
which is:
- (I) A school, college, or university op-

erated or directly supported by the
United States, or by a State or local
government or political subdivision
thereof; or

(I1) A school, college, or university
which has been accredited by a State
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or by a State-recognized or nationally-
recognized accrediting agency or body;
or

(i1) A school, college, or university
not so accredited but whose credits are
accepted, on transfer, by at least three
institutions which are so accredited; or

(iv) A technical, trade, vocational,
business, or professional school accred-
ited or licensed by the Federal or a
State government or any political sub-
division thereof, providing courses of
not less than 3 months' duration that
prepare the student for a livelihood in
a trade, industry, vocation, or profes-
sion.

(2) A student will be considered to be
"pursuing a full-time course of study
or training at an institution" if the
student is enrolled in a noncorrespon-
dence course of at least 13 weeks dura-
tion and is carrying a subject load
which is considered full-time for day
students under the institution's stand-
ards and practices. A student begin-
ning or ending a full-time course of
study or training in part of any month
will be considered to be pursuing such
course for the entire month.

(3) A child is considered not to have
ceased to be a student:

(I) During any interim between
school years, if the interim does not
exceed 4 months and the child shows
to the satisfaction of the office that.
he or she has a bona fide intention of
continuing to pursue a full-time course
of study or training; or

(i) During periods of reasonable du-
ration in which, in the judgment of
the office, the child is prevented by
factors beyond the child's control
from pursuing his or her education.

(4) A student whose 23d birthday
occurs during a semester or other en-
rollment period in which such student
Is pursuing a full-time course of study
or training shall continue to be consid-
ered a student until the end of such
period, unless eligibility is otherwise
terminated.

Comments "eceived." None.

§ 725.210 Duration of augmented benefits.
Augmented benefits payable on

behalf of a spouse or divorced spouse,
or a child, shall begin with the first
month in which the dependent satis-
fies the conditions of relationship and
dependency set forth in this subpart.
Augmentation of benefits on account
of a dependent continues through the
month before the month in which the
dependent ceases to satisfy these con-
ditions, except in the case of a child
who qualifies as a dependent because
such child is a student. In the latter
case, benefits continue to be augment-
ed through the month before the first
month during no part of which such
child qualifies as a student.

Comments received None.

§ 725.211 Time of determination of rela-
tionship and dependency of spouse or
child for purposes of augmentation of
benefits.

With respect to the spouse or child
of a miner entitled to benefits, and
with respect to the child of a surviving
spouse entitled to benefits, the deter-
mination as to whether an individual
purporting to be a spouse or child is
related to or dependent upon such
miner or surviving spouse shall be
based on the facts and circumstances
present in each case, at the appropri-
ate time.

Comments received: See general com-
ments received on this subpart.

SURVIVORS' ENTITLEMENT

§725.212 Conditions of entitlement; sur-
viving spouse or surviving divorced
spouse.

An individual who is the surviving
spouse or surviving divorced spouse of
a miner is eligible for benefits if such
individual:

(1) Is not married;
(2) Was dependent on the miner at

the pertinent time; and
(3) The deceased miner either:
(I) Was receiving benefits under sec-

tion 415 or part C of title IV of the Act
at the time of death; or

(ii) Is determined to have been total-
ly disabled due to pneumoconiosis at
the time of death or to have died due
to pneumoconiosis (see part 718 of this
subchapter).

Comments received See general com-
ments received on this subpart.

§ 725.213 Duration of entitlement surviv-
ing spouse or surviving divorced
spouse.

(a) An individual is entitled to bene-
fits as a surviving spouse, or as a sur-
viving divorced spouse, for each month
beginning with the first month in
which all of the conditions of entitle-
ment prescribed in § 725.212 are satis-
fied.

(b) The last month for which such
individual is entitled to such benefits
is the month before the month in
which either of the following events
first occurs:

(1) The surviving spouse or surviving
divorced spouse marries; or

(2) The surviving spouse or surviving
divorced spouse dies; or

(3) Where the individual qualifies as
the surviving spouse of a miner under
§ 725.212(d), such individual ceases to
qualify as provided in that paragraph.

Comments received See general com-
ments received on this subpart.

§725.214 Determination of relationship;
surviving spouse.

An individual shall be considered to
be the surviving spouse of a miner if:

(a) The courts of the State in which
the miner was domiciled (see § 725.231)
at the time of his or her death would
find that the individual and the miner
were validly married; or

(b) The courts of the State in which
the miner was domiciled (see § 725.231)
at the time of the miner's death would
find that the individual was the
miner's surviving spouse; or

(c) Under State law, such individual
would have the right of the spouse to
share in the miner's intestate personal
property; or

(d) Such individual went through a
marriage ceremony with the miner re-
sulting in a purported marriage be-
tween them and which but for a legal
impediment (see § 725.330) would have
been a valid marriage, unless such In-
dividual entered into the purported
marriage with knowledge that It was
not a valid marriage, or if such Individ-
ual and the miner were not living in
the same household at the time of the
miner's death. The provisions of this
paragraph shall not apply if another
person Is or has been entitled to bene-
fits as the surviving spouse of the
miner and such other person Is, or is
considered to be, the surviving spouse
of such miner under paragraph (a),
(b), or (c) of this section at the time
such individual files a claim for bene-
fits.

Comments received: See General com-
ments received on this subpiart.

§725.215 Determination of dependency;
surviving spouse.

An individual who is the miner's sur-
viving spouse (see § 725.214) 'shall be
determined to have been dependent on
the miner if, at the time of the miner's
death:

(a) The individual was living with
the miner (see § 725.232); or

(b) The individual was dependent
upon the miner for support or the
miner has been ordered by a court to
contribute to such individual's support
(see § 725.233); or

(c) The individual was living apart
from the miner because of the miner's
desertion or other reasonable cause: or

(d) The individual is the natural
parent of the miner's son or daughter
or

(e) The individual had legally adopt-
ed the miner's son or daughter while
the individual was married to the
miner and while such son or daughter
was under the age of 18; or

(f) The individual was married to
the miner at the time both of them le-
gally adopted a child under the age of
18; or

(g) (1) The individual was marled to
the miner for a period of not less than
9 months immediately before the day
on which the miner died, unless the
miner's death:
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(i) Is accidental (as. defined in para-
graph (2) of this subsection), or

() Occurs in line of duty while the
miner is a member -of a uniformed
service serving on active duty (as de-
fined in §404.1013(f) (2) and (3) of this
title), and the surviving spouse was
married to the miner for a period of
not less than 3 months immediately
prior to the day on which such miner
died.

(2) For purposes of paragraph (g) (1)
(i) of this section, the death of a miner
is accidental if such individual re-
ceived bodily injuries solely through
violent, external, and accidental
means, and as a direct result of the
bodily injuries and independently of
all other causes, dies not later than 3
months after the day on which such
miner receives such bodily injuries.
The term "accident" means an event
that was unpremeditated and unfore-
seen from the standpoint of the de-
ceased individual. To determine
whether the death of an individual
did, in fact, result from an accident
the adjudication officer will consider
all the circumstances surrounding the
casualty. An intentional and voluntary
suicide will not be considered to be
death by accident; however, suicide by
an individual who is so incompetent as
to be incapable of acting intentionally
and voluntarily will be considered to
be a death by accident. In no event
will the death of an individual result-
ing from violent and external causes
be considered a suicide unless there is
direct proof that the fatal injury was
self-inflicted.

(3) The provisions of this section
shall not apply if the adjudication of-
ficer determines that at the time of
the marriage involved, the miner
would not reasonably have been ex-
pected to live for 9 months.

Comments received: See Genem com-
ments received on this subpart

§725.216 Determination of a relationship;
surviving divorced spouse.

An individual will be considered to
be the surviving divorced spouse of de-
ceased miner in a claim considered
under this part or reviewed under part
727 of this subchapter, if such individ-
ual's marriage to the miner had been
terminated by a final divorce on or
after the 10th anniversary of the mar-
riage unless, if such individual was
married to and divorced from the
miner more than once, such individual
was married to such miner in each cdal-
endar year of the period beginning 10
years immediately before the date on
which any divorce became final and,
ending with the year in which the di-
vorce became final.

Comments received7 See § 725.206.
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§725217 Determination of dependency;
surviving divorced spouse.

An individual who is the miner's sur-
viving divorced spouse (see § 725.216)
shall be determined to have been de-
pendent on the miner if, for the
month before the month in which the
miner died:

(1) The individual was receiving at
least one-half of his or her support
from the miner (see § 725.733(g)); or

(2) The individual was receiving sub-
stantial contributions from the miner
pursuant to a written agreement (see
§ 725.233 Ce) and (f)); or

(3) A court order required the miner
to furnish substantial contributions to
the individual's support (see § 725.233
(c) and (f)).

Comments received.'Bee § 725.207.

§ 725.218 Conditions of entitlement; child.
(a) An Individual Is entitled to bene-

fits where he or she meets the re-
quired standards of relationship and
dependency under this subpart (see
§725.220 and §725.221) and is the
child of a deceased miner who:

(1) Was receiving benefits under sec-
tion 415 or part C of title IV of the
act; or

(2) Is determined to have been total-
ly disabled due to pneumoconlosls at
the time of his or her death, or to
have died due to pneumoconlosis (see
part 718 of this chapter).

(b) A.child is not entitled to benefits
for any month for which a miner, or
the surviving spouse or surviving di-
vorced spouse of a miner, establishes
entitlement to benefits.

Comments received" None.

§725.219 Duration bf entitlement child.
(a) An individual is entitled to bene-

fits as a child for each month begin-
ning with the first month in which all
of the conditions of entitlement pre-
senbed in § 725.218 are satisfied.

(b) The last month for which such
individual is entitled to such benefits
is the month before the month in
which any one of the following events
first occurs*

(1) The child dies;
(2) The child marries;
(3) The child attains age 18; and
(I) Is not under a disability at that

time, and
(I) Is not a student (as defined in

§725.221) during any part of the
,month in which the child attains age
18;

(4) If the child's entitlement is based
on his or her status as a student, the
earlier of:

(I) The first month during no part of
which the-individual is a student; or

(ii) The month in which the Individ-
ual attains age 23 and is not under a
disability at that time;
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(5) If a child's entitlement is based
on disability, the first month in no
part of which such individual is under
a disability.

(c) A child whose entitlement to
benefits terminated with the month
before the month in which the child
attained age 18, or later, may thereaf-
ter (provided such individual is not
married) again become entitled to
such benefits upon filing application
for such reentitlement, beginning with
the first month after termination of
benefits in which such individual is a
student and has not attained the age
of 23.

Comments recdred- None.

§725.220 Determination of relationship;
child.

For purposes of determining wheth-
er an'individual may qualify for bene-
fits as the child of a deceased miner,
the provisions of § 725.208 shall be ap-
plicable. As used in this section, the
term "beneficlary" means only a sur-
viving spouse entitled to benefits at
the time of such surviving spouse's
death (see §725.212), or a miner. For
purposes of a survivor's claim, an indi-
vidual will be considered to be a child
of a beneficiary if:

(a) The courts of the State in which
such beneficiary is domiciled (see
§ 725.231) would find, under the law
they would apply in determining the
devolution of the beneficiary's intes-
tate personal property, that the indi-
vidual s the beneficiary's child; or

Cb) Such individual is the legally
adopted child of such beneficiary;, or

(c) Such individual is the stepchild
of such beneficiary by reason of a
valid marriage of such individual's
parent or adopting parent to such ben-
eficiary; or

d) Such individual does not bear the
relationship of child to such benefici-
ary under paragraph Ca), Cb), or (c) of
this section, but would under State
law, have the same right as a child to
share in the beneficiary's intestate
personal property; or

(e) Such individual is the natural
son or daughter of a beneficiary but
does not bear the relationship of child
to such beneficiary under paragraph
(a), (b), or c) of this section, and is
not considered to be the child of the
beneficiary under paragraph Cd) of
this section, such individual shall nev-
ertheless be considered to be the child
of such beneficiary if the beneficiary
and the mother or father, as the case
may be, of such individual went
through a marriage ceremony result-
Ing in a purported marriage between
them which but for a legal Impedi-
ment (see § 725.230) would have been a
valid marriage; or

Cf) Such individual is the natural son
or daughter of a beneficiary but does
not have the relationship of child to
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such beneficiary under paragraph (a),
(b), or (c) of this section, and is not
considered to be the child of the bene-
ficiary under paragraph (d) or (e) of
this section, such individual shall nev-
ertheless be considered to be the child
of such beneficiary if:

(1) Such beneficiary, prior to his or
her entitlement to benefits, has ac-
knowledged in writing that the indi-
vidual is his or her son or daughter, or
has been decreed by a court to be the
father or mother of the individual, or
has been ordered by a court to contrib-
ute to the support of the individual
(see § 725.233(a)) because the individu-
al Is a son or daughter; or

(2) Such beneficiary is shown by sat-
isfactory evidence to be the father or
mother of the individual and was
living at the time such beneficiary
became entitled to benefits.

Comments received None.

§ 725.221 Determination - of dependency;
child.

For the purposes of determining
whether a child was dependent upon a
deceased miner, the provisions of
§725.209 shall be applicable, except
that for purposes of determining the
eligibility of a child who is under a dis-
ability as defined in section 223(d) of
the Social Security Act, such disability
must have begun before the child at-
tained age 18, or in the case of a stu-
dent, before the child ceased to be a
student.

Comments received. None.

§ 725.222 Conditions of entitlement;
parent, brother, or sister.

(a) An individual is eligible for bene-
fits as a surviving parent, brother or
sister if all of the following require-
ments are met:

(1) The individual is the parent,
brother, or sister of a deceased miner;

(2) The individual was dependent on
the miner at the pertinent time;

(3) Proof of support is filed within-2
years after the miner's death, unless
the time is extended for good cause
(Q 725.226);

(4) In the case of a brother or sister,
such individual also:

(i) Is under 18 years of age; or
(i) Is 18 years of age or older and is

under a disability as defined in section
223(d) of the Social Security Act, 42
U.S.C. 423(d), which began before
such individual attained age 18, or in
the case of a student, before the stu-
dent ceased to be a student; or

(iii) Is a student (see § 725.209(b)); or
(iv) Is under a disability as defined

in section 223(d) of the Social Security
Act, 42 U.S.C. 423(d), at the time of
the miner's death;

(5) The deceased miner:
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(I) Was entitled to benefits under
section 415 or part C of title IV of the
Act; or

(1i) Is determined to have been total-
ly disabled due to pneumoconlosis at
the time of death, or to have died due
to pneumoconiosis (see part 718 of this
chapter).

(b)(1) A parent is not entitled to
benefits if the deceased miner was sur-
vived by a spouse or child at the time
of such miner's death.

(2) A brother or sister is not entitled
to benefits if the deceased miner was
survived by a spouse, child, or parent
at the time of such miner's death.

Comments received See General com-
ments received on this subpart.

§ 725.223 Duration of entitlement; parent,
brother, or sister.

(a) A-parent, sister, or brother is en-
titled to benefits beginning with the
month all the conditions of entitle-
ment described in § 725.222 are met.

(b) The last month for which such
parent is entitled to benefits is the
month in which the parent dies.

(c) The last month for which such
brother or sister is entitled to benefits
is the month before the month in
which any of the following eVents first
occurs:

(1) The individual dies;
(2)(1) The individual marries or re-

marries; or
(i) If already married, the individual

received support in any amount from
his or her spouse;

(3) The individual attains age 18,
and

(i) Is not under a disability at that
time, and (ii) Is not a student (see
§ 725.209(b)) during any part of the
month in which such individual at-
tains age 18;

(4) If the individual's entitlement is
based on his or her status as a student,
the earlier of:

(i) The first month during no part of
which he or she is a student; or

(i) The month in which he or she
attains age 23 and is not under a dis-
ability at that time;

(5) If the individual's entitlement is
based on disability, the first month in
no part of which the individual is
under a disability.

Comments received None.

§ 725.224 Determination of relationship;
parent, brother, or sister.

(a) An individual will be considered
to be the parent, brother, or sister of a
miner if the courts of the State in
which the miner was domiciled (see
§ 225.231) at the time of death would
find, under the law they would apply,
that the individual is the miner's
parent, brother, of sister.

(b) Where, under State law, the indi-
vidual is not the miner's parent, broth-

er, or sister, but would, under State
law, have the same status (i.e., right to
share in the miner's intestate personal
property) as a parent, brother, or
sister, the individual will be considered
to be the parent, brother, or sister an
appropriate.

Comments received None.

§725.225 Determination of dependency;
parent, brother, or sister.

An individual who is the miner's
parent, brother, or sister will be deter.
mined to have been dependent on the
miner if, during the 1-year period im-
mediately prior to the miner's death:

(a) The individual and the miner
were living in the same household (see
§ 725.232); and

(b) The individual was 'totally de-
pendent on the miner for support (see
§ 725.232(b)).

Comments received: None.

§ 725.226 "Good cause" for delayed filing
of proof of support.

(a) What constitutes "good cause."
"Good cause" may be found for failure
to file timely proof of support where
the parent, brother, or sister estab-
lishes to the satisfaction of the Office
that such failure to file was due to:

(1) Circumstances .beyond the indl-
vidual's control, such as extended ill-
ness, mental, or physical incapacity, or
communication difficulties; or

(2) Incorrect or incomplete informa-
tion furnished the individual by the
Office; or

(3) Efforts by the individual to
secure supporting evidence without a
realization that such evidence could be
submitted after filing proof of sup-
port.

(b) What does not constitute "good
cause." "Good cause" for failure to file
timely proof of support (see
§ 725.222(a)(3)) does not exist when
-there is evidence of record In the
Office that the individual was in-
formed that he or she should file
within the prescribed period and he or
she failed to do so deliberately or
through negligence,

Comments received;, (a) One comment rec-
ommends a more detailed statement of what
constitutes good cause for filing proof of
support. (b) One comment suggests that the
claimant be contacted before a finding of a
failure to show good cause is made.

Discussion and changes: Good cause must
be determined on a case-by-case basis and
general rules will hinder the application of
this principle.

(b) Every effort will be made to assist
claimants to file necessary documents, In.
eluding telephone and personal contact
where .appropriate. This Is an Internal
matter, and no change In the rule Is neces-
sary.
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§ 725.227 Time of determination of rela-
tionship and dependency of survivors.

The determination as to whether an
individual purporting to be an-entitled
survivor of a miner or beneficiary was
related to, or dependent upon, the
miner is made after such individual
files a claim for benefits as a survivor.
Such determination is based on the
facts and circumstances with respect
-to a reasonable period of time ending
with the miner's death. A prior deter-
mination that such individual was, or
was not, a dependent for the purposes
of augmenting the miner's benefits for
a certain-period, is not determinative
of the issue of whether the individual
is a dependent survivor of such miner.

Comments received: A few commentators
express concern that a miner's illness Imme-
diately before death should not preclude a

-finding of dependency at the time of death.
Discussion and changes. It is not intended

that extraordinary circumstances immedi-
ately before death should affect a depen-
dency determination. A change is made to
reflect this intent.

§ 725.228 Effect of conviction of felonious
and intentional homicide on entitle-
ment to benefits.

An individual who has been convict-
ed- of the felonious and intentional
homicide of a miner of other benefici-
ary shall not be entitled to receive any
benefits payable because of the death
of such miner or other beneficiary,
and such person shall be considered
nonexistent in determining the enti-
tlement to- benefits of other individ-
uals.

Comments received: None.

-'rms UsEz in THis SuBPART

§725.229 Intestate personal property.
References in this subpart to the

"same right to share in the intestate
personal property" of a deceased
miner (or surviving spouse) refer to
the right of an individual to share in
such distribution in the individual's
own right and not the right of repre-
sentation.

Comments received& None.

§725.230 Legal impediment.
For purposes of this subpart, "legal

impediment" means an impediment re-
sulting from the lack of dissolution of
a previous marriage or otherwise aris-
ing -out of such previous marriage or
its dissolution or resulting from a
defect in the procedure followed in
connection with- the purported mar-
riage ceremony-for example, the so-
lemnization of a marriage only
through a religious ceremony in a
country which requires a civil ceremo-
ny for a valid marriage.

Comments received: None.

§725.231 Domicile.
- (a) For purposes of this subpart, the

term "domicile" means the place of an
Individual's true, fixed, and permanent
home.

(b) The domicile of a deceased miner
or surviving spouse is determined as of
the time of death.

(c) If an individual was not domi-
ciled in any State at the pertinent
time, the law of the District of Colum-
bia is applied.

Comments receired: None.

§725.232 Member of the same household-
"living with," "living In the same
household," and "living In the miner's
household," defined.

(a) Defined. (1) The term "member
of the same household" as used n sec-
tion 402(a)(2) of the Act (with respect
.to a spouse); the term "living with" as
used in section 402(e) of the Act (with
respect to a surviving spouse); and the
term "living In the same household"
as used in this subpart, means that a
husband and wife were customarily
living together as husband and wife in
the same place. (2) The term "living in
the miner's h6usehold" as used in sec-
tion 412(a)(5) of the Act (with respect
to a parent, brother, or sister) means
that the miner and such parent,
brother, or sister were sharing the
same residence.

(b) Temporary absence The tempo-
rary absence from the same residence
of either the miner, or the miner's
spouse, parent, brother, or sister (as
the case may be), does not preclude a
finding that one was "living with" the
other, or that they were "members of
the same household." The absence of
one such individual from the residence
in which both had customarily lived
shall, In the absence of evidence to the
contrary, be considered temporary:.

(1) If such absence was due to serv-
ice in the Armed Forces of the United
States; or

(2) If the period of absence from his
or her residence did not exceed 6
months and the absence was due to
business or embloyment reasons, or
because of confinement in a penal in-
stitution or in a hospital, nursing
home, or other curative institution; or

(3) In any other case, if the evidence
establishes that despite such absence
they nevertheless reasonably expected
to resume physically living together.

(c) Relevant period of time. (1) The
determination as to whether a surviv.
ing spouse had been "living with" the
miner shall be based upon the facts
and circumstances as of the time of
the death of the miner.

(2) The determination as to whether
a spouse is a "member of the same
household" as the miner shall be
based upon the facts and circum-
stances with" respect to the period or
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periods of time as to which the issue
of membership in the same household
Is material.

(3) The determination as to whether
a parent, brother, or sister was "living
in the miner's household" shall take
account of the 1-year period immedi-
ately prior to the miner's death.

Comments receired (a) One comment rec-
ommends that the definitions of "Death
during absence," and "Absences other than
temporary" which appeared In the Depart-
ment's earlier rules but which are omitted
from these rules should be revived. (b) See
General comments received on this subpart

Discussion and changer The terms
"Death during absence" and "Absences
other than temporary" are common terms
which can be defined on a case-by-case basis
by an appropriate finder of fact. Inflexible
definition are unnecessary.

§ 725.233 Support and contributions.
(a) "Support" defined. The term

"support" Includes food, shelter, cloth-
Ing, ordinary medical expenses, and
other ordinary and customary items
for the maintenance of the person
supported.

(b) "Contributions" defined. The
term "contributions" refers to codtri-
buttons actually provided by the con-
tributor from such individual's proper-
ty, or the use thereof, or by the use of
such individual's own credit.

(c) "Regular contributions" and
"substantial contributions" defined.
The terms "regular contributions" and
"substantial contributions" mean con-
tributions that are customary and suf-
ficient to constitute a material factor
in the cost of the individual's support.

(d) Contributions and community
property. When a spouse receives and
uses for his or her support income
from services or property, and such
income, under applicable State law, is
the community property of the wife
and her husband, no part of such
Income is a "contribution" by one
spouse to the other's support regard-
less of the legal interest of the donor.
However, when a spouse receives and
uses for support, income from the ser-
vices and the property of the other
spouse and, under applicable State
law, such Income is community proper-
ty, ajl of such income is considered to
be a contribution by the donor to the
spouse's support.

(e) "Court order for support" de-
fined. References to a support order in
this subpart means any court order,
Judgement, or decree of a court of
competent jurisdiction which requires
regular contributions that are a mate-
rial factor In the cost of the individ-
ual's support and which is in effect at
the applicable time. If such contribu-
tions are required by a court order,
this condition is met whether or not
the contributions were actually made.

Mf) "Written agreement" defined
The term "written agreement" in the
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phrase "substantial contributions pur-
suant to a written agreement", as used
In this subpart means an agreement
signed by the miner providing for sub-
stantial contributions by the miner for
the individual's support. It must be in
effect at the applicable time but it
need not be legally enforceable.

(g) "One-half support" defined. The
term "one-half support" means that
the miner made regular contributions,
in cash or In kind, to the support of a
divorced spouse at the specified time
or for the specified period, and that
the amount of such contributions
equalled or exceeded one-half the
total cost of such individual's support
at such time or during such period.

(h) "Totally dependent for support"
defined. The term "totally dependent
for support" as used in § 725.225(b)
means that the miner made regular
contributions to the support of the
miner's parents, brother, or sister, as
the case may be, and that the amount
of such contributions- at least equalled
the total cost of such individual's sup-
port.

Comments received: See § 725.207.
Subpart C-Filing of Claims

§ 725.301 Who may file a claim.
(a) Any person who believes he or

she may be entitled to benefits under
the Act may file a claim in accordance
with this subpart.

(b) A claimant who has attained the
age of 18, is mentally competent and
physically able, may file a claim on his
or her own behalf.

(c) If a claimant is unable to file a
claim on his or her behalf because of a
legal or physical impairment, the fol-
lowing rules shall apply:

(1) A claimant between the ages of
16 and 18 years who is mentally com-
petent and not under the legal custody
or care of another person, or a com-
mittee or institution, may upon filing
a statement to the effect, file a claim
on his or her own behalf. In any other
case where the claimant is under 18
years of age, only a person, or the
manager or principal officer of an in-
stitution having legal custody or care
of the claimant may file a claim on his
or her behalf.

(2) If a claimant over 18 years of age
has a legally appointed guardian or
committee, only the guardian or com-
mittee may file a claim on his or her
behalf.

(3) If a claimant over 18 years of age
is mentally incompetent or physically
unable to file a claim and is under the
care of another person, or an institu-
tion, only the person, or the manager
or principal officer of the institution
responsible for the care of the claim-
ant, may file a claim on his or her
behalf.
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(4) For good cause shown, the Office
may' accept a claim executed by a
person other than one described in
paragraphs (2) or (3) of this section.

(b) Except as provided in § 725.305 of
this pat, in order for a claim to be
considered, the claimant must be alive
at the time the claim is filed.

Comments received: None.

§ 725.302 Evidence of authority to file a
claim on behalf of another.

A person filing a claim on behalf of a
claimant shall submit evidence of his
or her authority to so act at the time
of filing or at a reasonable time there-
after in accordance with the following:1 (1) A legally appointed guardian or
committee shall provide the Office
with certification of appointment by a
proper official of the court.

(2) Any dther person shall provide a
statement describing his or her rela-
tionship to the claimant, the extent to
which he or she has care of the claim-
ant, or his or her position as anc officer
of the institution of which the claim-
ant is an inmate. The Office may, at
any time, require additional evidence
to establish the authority of any such
person.

Comments received: None.

§725.303 Date and place of filing of
claims.

(a) (1) Claims for benefits shall be
delivered, mailed to, or presented at,
any of the various district offices of
the Social Security Administration, or
any of the various offices of the De-
partment of Labor authorized to
accept claims, or, in the case of a claim
filed by or on behalf of a claimant re-
siding outside the -United States,
mailed or presented to any office
maintained by the Foreign Service of
the United States. A claim shall be
considered filed on the day It is re-
ceived by the office in which it is first-
filed.

(2) A claim submitted to a Foreign
Service Office or any other agency or
subdivision of the U.S. Government
shall-be forwarded to the Office and
considered filed as of the date it was
received at the Foreign Service Office
or other governmental agency or unit.

(b) A claim submitted by mail shall
be considered filed as of the date of"
delivery unless a loss or impairment of
benefit rights would result, in which
case a claim shall be considered filed
as of the date of its postmark. In the
absence of a legible postmark, other
evidence may be used to establish the
mailing date.

Comments received: None.

§ 725.304 Forms and initial processing.
(a) Claims shall be filed on forms

prescribed and approved by the Office.

The district office at which the claim
is filed will assist claimants in complet.
ing their forms.

(b) It the place at which a claim Is
filed is an office of the Social Security
Administration, such office shall for-
ward the completed claim form to an
office of the DCMVC, which is au-
thorized to process the claim.

Comments received: None.

§ 725.305 When a written statement Is con.
sidered a claim.

(a) The filing of a statement signed
by an individual indicating an Inten-
tion to claim benefits shall be consid-
ered to be the filing of a claim for the
purposes of this part under the follow-.
ing circumstances:

(1) The claimant or a proper peroon
on his or her behalf (see § 725.301) e,,-
ecutes and files a prczcribed claim
form with the Office during the elain-
ant's lifetime within the period speeX-
fLied In paragraph (b) of this section.

(2) Where the claimant dies within
the period specified in paragraph (b)
of this section without filing a pre-
scribed claim form, and a person
acting on behalf of the deceaed claim-
ant's estate executes and filcz a pre-
scribed claim form within the perlod
specified in paragraph (c) of this sec-
tion.

(b) Upon receipt of a written state-
ment indicating an intention to claim
benefits, the Office shall notify the
signer in writing that to be considered
the claim must be executed by the
claimant or a proper party on his or
her behalf on the prescribed form and
filed with the Office within six
months from the date of mailing of
the notice.

(c) If before the notice specified In
paragraph (b) of this section is sent, or
within six months after such notice is
sent, the claimant dies without having
executed and filed a prescribed form,
or without having had one executed
and filed in his or her behalf, the
Office shall upon receipt of notice of
the claimant's death advise his or her
estate, or those living at his or her last
known address, in writing that for the
claim to be considered, a prescribed
claim form must be executed and filed
by a person authorized to do so on
behalf of the claimant's estate within
six months of the date of the later
notice.

(d) Claims based upon written state.
ments indicating an Intention to claim
benefits not perfected in accordance
with this section shall not be pro.
cessed.

Comments received: None.

§ 725.306 Withdrawal of a claim.
(a) A claimant or an individual au.

thorized to execute a claim on a claim-
ant's behalf or on behalf of claimant'a
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estate under § 725.305, may withdraw
previously filed claim provided that:

(1) He or she files a written reques
with-the appropriate adjudication offi
cer indicating the reasons for seekinj
withdrawal of the claim;

(2) The appropriate adjudication of
ficer approves the request for with
drawal on the grounds that it is in thi
best interests of the claimant or his o:
her estate, and;

(3) Any benefits previously paid witl
respect to the claim are reimbursed.

(b) When a claim had been with
drawn under paragraph (a) of this sec
tion,- the claim will be considered no
to have been filed.

Comments received. A few comments rec
ommended that a claimant should not be rc
quir ed to refund any~benefits paid before:
request for withdrawal can be approved.

Discussion and changes: A withdraw
claim is as a matter of law considered a
though it was never filed. The Act does no
authorize the payment of benefits to an ir
dividual who refuses, for any reason, t
allow a full and complete adjudication of
claim." -

§ 725.307 Cancellation of a request fo
withdrawal.

At any time prior to approval, a re
quest for withdrawal may be cancele4
by a written request of the claimant o
a person authorized to act on th
claimant's behalf or on behalf of th,
claimant's estate.

Comments received" None.

§ 725.308 Time limits for filing claims.
(a) A claim for benefits filed unde

this part by, or on behalf of, a mine
shall be filed within three years afte
a medical determination of total dis
ability due to pneumoconiosis whicl
has been communicated to the mine
or a person responsible for the care o
the miner, or within three years afte
the date of enactment of the Blac]
Lung Benefits Reform Act of 1971
whichever is later. There is no tim,
limit on the filing of a claim by th,
survivor of a miner.

(b) A miner who is receiving benefit
under part B of title IV of the Act ani
who is notified by HEW of the right t4
seek medical benefits, may file a clain
for medical benefits under part C o
title IV of the Act and this part. Th,
Secretary of Health, Education, ani
Welfare is required to notify eaclminer receiving benefits under part I
of this right. Notwithstanding the pro
visions of paragraph (a) of this sec
tion, a miner notified of his or he
rights under this paragraph may file
claim under this part within 6 month
from the date such notice was maile
unless the period is extended for gooi
cause shown.

(c) There shall be a rebuttable pre
sumption that every claim for benefit
is timely filed. However, except as pro
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a vided in paragraph (b) of this section,
the time limits In this section are man-

t datory and may not be waived or
- tolled except upon a showing of ex-
g traordinary circumstances.

Comments receircd: (a) A few comments
recommend that the time limits for fling
claims should be waived or tolled for good

B cause shown. (b) One comment suggests
r that an individual who fies for medical

benefits under Section 11 of the Act should
be presumed entitled to those benefits and
should not have to contend with the fear
that a Part C adjudication of medical bene-
fits entitlement could jeopardize an earlier
part B award.

t Discussion and changes" (a) The 1977 Act
eliminates those limitations on filing which
previously caused an Inequitable denial of

- many claims. All other limitations on filing,
' except those applicable to medical benefits
& claims, are suspended until March 1, 1981.

The six month period allowed for medical
a benefits filings may be extended for good
s cause shown. The only remaining limitation.
t apart from the limitation on medical benefit
L- filings, Is that a miner must file by March 1,
D 1981, or within three years from a medical
D determination of total disability due to

pneumoconlosis, whichever is later. The lan-
guage of the provision Is changed to permit

r a waiver or toiling of the limitation In ex-
traordinary circumstances, and to require
knowledge by the claimant of the medical
determination before the three year period
begins to run.

r (b) See § 725.701A.
e
e §725.309 Duplicate claims.

(a) A claimant whose claim for bene-
fits was previously approved under
part B of title IV of the Act may file-a
claim for benefits under this part as

r provided in §725.308(b) and
r § 725.701A.
r (b) A claim&nt who has filed t claim

for benefits under both parts B and C
h of title IV of the Act or who has filed
r more than one claim for benefits
f under part C of title IV of the Act
r before March 1, 1978, and whose
T claims are pending or have been
,, denied (§727.102 of this subchapter)
e shall have his or her claims considered
a in accordance with § 727.103 of this

subchapter.
s (c) A claimant who filed a claim for
I benefits under part B of title IV of the
D Act or part C of title V of the Act
n before March 1, 1978, and whose previ-
f ous claim(s) are pending or have been
e finally denied, who files an additional
I claim under this part, shall have the
h later claim merged with any earlier
3 claim subject to review under part 727
1. of this subchapter. If an earlier claim
:- subject to review under part 727 of
r this subchapter has been denied after
a review, a. new claim filed under this
s part shall also be denied, on the
I grounds of the prior denial, unless the
I deputy commissioner determines that

there has been a mitterlal change in
conditions or the later claim Is a re-

s quest for modification and the require-
i- ments of § 725.310 are met If an earli-
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er survivor's claim subject to review
under part 727 of this subchapter has
been denied, the new claim filed under
this part shall also be denied unless
the deputy commissioner determines
that the later claim is a request for
modification and the requirements of
§ 725.310 are met.

(c) In the case of a claimant who
Iiles more than one claim for benefits
under this part, the later claim shall
be merged with the earlier claim for
all purposes if the earlier claim is still
pending. If the earlier miner's claim
has been finally denied, the later
claim shall also be denied, on the
grounds of the prior denial, unless the
deputy commissioner determines that
there has been a material change in
conditions or the later claim is a re-
quest for modification and the require-
ments pf § 725.310 are met. If an earli-
er survivor's claim filed under this
part has been finally denied, the new
claim filed under this part shall also
be denied unless the deputy commis-
sioner determines that the later claim
is a request for modification and the
requirements of § 725.310 are met.

(e) Notwithstanding any other provi-
sion of this part or part 727 of this
subchapter, a person may exercise the
right of review provided in paragraph
(c) of § 727.103 at the same time such
person is pursuing an appeal of a pre-
viously denied part B claim under the
law as It existed prior to March 1,
1978. If the part B claim is ultimately
approved as a result of the appeal, the
claimant must immediately notify the
Secretary of Labor and, where appro-
priate, the coal mine operator, and all
duplicate payments made under part
C shall be considered an overpayment
and arrangements shall be made to
insure the repayment of such overpay-
ments to the fund or an operator, as
appropriate,

(f) ..In a case involving duplicate
claims, under no circumstances are du-
plicate benefits payable for concurrent
periods of eligibility. Any duplicate
benefits paid shall be subject to collec-
tion or offset under subpart G of this
part.

Comments receired: (a) Many commenta-
tom argue that this section prohibits the
filing of a new claim by a miner who has
previously been denied, and whose condition
has worsened or progressed to total dEsabil-
ity. (b) Some commentators urge the De-
partment to simultaneously adjudicate a
claim which Is also pending under part B.

Discussion and changes. (a) The Depart-
ment agrees that a miner whose claim has
once been finally denied either by the Social
Security Administration or the Department
should be allowed to file a new claim on the
grounds of a progression to total disability.
Changes to reflect this result are contained
In the revised provislon.

(b) See Discussion and changes in connec-
tion with § 727.103 of this subchapter. Con-
forming changes are reflected in this sec-
tion.
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§ 725.310 Modification of awards and den.
ials.

(a) Upon his or her own initiative, or
upon the request of any party on
grounds of a change in conditions or
because of a mistake in a determina-
tion of fact, the deputy commissioner
may, at any time before one year from
the date of the last payment of bene-
fits, or at any time before one year
after the denial of a claim, reconsider
the terms of an award or denial of
benefits.

(b) Modification proceedings shall be
conducted in accordance with the pro-
visions of this part as appropriate. Ad-
ditional evidence may be submitted by
any party or requested by the deputy
commissioner. Modification proceed-
ings shall not be initiated before an
administrative law judge or the Bene-
fits Review Board.

(c) At the conclusion of modification
proceedings the deputy commissioner
may issue a proposed decision and
order (§ 725.418), forward the claim for
a hearing (§ 725.421) or, if appropriate,
deny the claim by reason of abandon-
ment (§ 725.409).

(d) An order issued following the
conclusion of modification proceedings
may terminate, continue, reinstate, in-
crease or decrease benefit payments or
award benefits. Such order shall not
affect any benefits previously paid,
except that an order increasing or de-
creasing the amount of benefits pay-
able may be made effective on the
date from which benefits were deter-
mined payable by the terms of an ear-
lier award. In the case of an award
which is decreased, any payment made
in excess of the decreased rate shall be
subject to collection or offset under
subpart G of this part. -

Comments receive& Many comments criti-
cize the provisions In this section which
allow 1 year for the modification of a denial
but an Indefinite time for the modification
of an award.

Discussion and changes: This section re-
flects the incorporation by the Act of sec-
tion 22 of the Longshoremen's Act. More-
over, In the case of an approved claim, the
Department has a continuing responsibility
to insure that the correct amount of bene-
fits Is being paid. This section provides a
mechanism to adjust benefit payments in
the case of termination of an augmentee's
status or the occurrence of an event, such as
a State compensation award for pneumocon-
losis, which otherwise affects a claimant's
eligibility for benefits or the amount of
benefits payable. The section does not au-
thorize a readjudication of any fact already
established unless there has been a mistake
or a material change n conditions.

A miner whose claim has been finally
denied may file a new claim at any time,
and such claim may be approved if new evi-
dence establishes that the miner has
become totally disabled due to pneumocon-
losis.

RULES AND REGULATIONS

§ 725.311 Communications with respect to
claims; time computations.

(a) Unless otherwise specified by this
part, all requests, responses, notices,
decisions, orders, or other communica-
tions required or permitted by this
part shall be in writing.

(b) If required by this part, any doc-
ument, brief, or, other statement sub-
mitted in connection with the adjudi-
cation of a claim under this part shall
be sent to each party to the claim by
the submitting party. If proof of serv-
ice is required with respect to any
communication, such proof of service
shall be submitted to the appropriate
adjudication officer and filed as part
of the claim record.

(c) Whenever any notice, document,
brief or other statement is served by
mail, 7 days shall be added to the time
within which a reply or response is re-
quired to be submitted.

(d) In computing any period of time
described in this part, by any eapplica-
ble statute, or by the order of any ad-
judication officer, the day of the act
or event from which the designated
period of time begins to run shall not
be included. The last day of the period
shall be included unless it is a Satur-
day, Sunday, or legal holiday, in which
event the period extends until the
next day which is not a Saturday,
Sunday, or legal holiday. "Legal holi-
day" includes New Year's Day, Wash-
ington's Birthday, Memorial Day, In-
dependence Day, Labor Day, Colum-
bus Day, Veterans Day, Thanksgiving
Day, Christmas Day and any other
day appointed as .a holiday by the
President or the Congress of the
United States.

Comments received: (a) A few comments
urge the Department to Indicate in this sec-
tion whether the date of mailing or receipt
of a document begins the running of any ap-
plicable time' period. (b) One comment rec-
ommends that the date of receipt, in the
case of a document serviced by mall, should
be considered to be 7 rather than 3 days
after the date of mailing.

Discussion and changes: (a) In connection
with various response times, this document
indicates where appropriate whether the
date of receipt or mailing is the operative
date. It is not necessary to reflect each of
these time periods n this section.

(b) In view of the difficulties encountered
in mail deliveries in many rural coal mining
areas, the Department agrees that the date
of receipt should be considered to occur 7
days after the mailing date. It should be
noted that this change does not affect time
periods prescribed in connection with pro-
ceedings before the Benefits Review Board
or a United States court of appeals.

-Subpart D-Adjudication of Claims;
Adjudication Officers

§ 725.350 Who are the adjudication offi-
cers.

(a) General. The persons authorized
by the Secretary of Labor to accept

evidence and decide claims on the
basis of such evidence are called "adju-
dication officers." This section de-
scribes the status of black lung claims
adjudication officers.

(b) Deputy commissioner. The
deputy commissioner Is that official of
the DCMWC or his designee who is
authorized to perform functions with
respect to the development, procexs-
ing, and adjudication of claims in ac-
cordance with this part.

(c) Administrative law judge. An ad-
ministrative law judge is that official
appointed pursuant to 5 U.S.C. 3105
(or Pub. L. 94-504) who is qualified to
preside at hearings under 5 U.S.C. 557
and is empowered by the Secretary to
conduct formal hearings with respect
to, and adjudicate, claims in accord-
ance with this part. A person appoint-
ed under Pub. L. 94-504 shall not be
considered an administrative law judge
for purposes of this part for any
period after March 1, 1979.

Comments received: None for which a re-
sponse is required.

§ 725.51 Powers of adjudication officers.
(a) Deputy commissioner. The

deputy commissioner is authorized to:
(1) make determinations with respect
to claims as is provided in this part; (2)
conduct conferences and informal dis-
covery proceedings as provided In this
part; (3) compel the production of doc-
uments by the Issuance of a subpoena,
with the written approval of the Di-
rector, (4) prepare documents for the
signature of parties; (5) isoue appropri-
ate orders as provided in this part; (6)
do all other things nece-ary to enable
him or her to discharge the duties of
the office.

(b) Administrative Law Judge. An
administrative law judge Is authorized
to: (1) conduct formal hearings in ac-
cordance with the provisions of this
part; (2) administer oaths and examine
witnesses; (3) compel the production
of documents and appearance of wit-
nesses by the issuance of subpoenas;
(4) issue decisions and orders with re-
spect to claims as provided In this
part; and (5) do all other things neces-
sary to enable him or her to discharge
the duties of the office.

(c) If any person in proceedings
before an adjudication officer disobeys
or resists any lawful order or process,
or misbehaves during a hearing or so
near the place thereof as to obstruct
the same, or neglects to produed, after
having been ordered to do so, any per-
tinent book, paper or document, or re-
fuses to appear after having been sub-
poenaed, or upon appearing refuses to
take the oath as a witness, or after
having taken the oath refuses to be
examined according to law, the deputy
commissioner with the approval of the
Director, or the administrative law
judge responsible for the adjudication
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of the claim, shall certify the facts to
the Federal district court having juris-
diction in the place in which he or she
is sitting (or to the U.S. District Court
for the District of Columbia if he or
she is sitting in the District) which
shall thereupon in a summary manner
hear the evidence as to the acts com-
plained of, and, if the evidence so war-
rants, punish such person in the same
manner and to the same extent as for
a contempt committed before the
court, or commit such person upon the
same condition as if the doing of the
forbidden act had occurred with refer-
ence to the process or in the presence
of the court.

Comments receive& (a) A few comments
suggest that the deputy conmissioner
should be granted the power to compel a
claimant to authorize an operator to obtain
pertinent medical records, without the use
of compulsory process (subpoenas). (b) One
comment recommends that a deputy com-
missioner or claim examiner be required to
obtain the approval of the Director before
contempt proceedings may be instituted.

Discussion and changes: (a) Any party to
a claim has the right to obtain relevant evi-
dence in the possession of any other party
to the same claim- All evidence submitted to
the deputy commissioner will be routinely
submitted to all parties to the claim. Howev-
er, where a party seeks to withhold evidence
or will not voluntarily authorize an adverse
party to obtain relevant evidence, the sub-
poena is the proper device to use in securing
this evidence. Compulsory process protects
the rights of all parties and allows the
claims adjudicator to prevent a "fishing ex-
pedition!' by a party or an unjustified delay
in the adjudication of the claim.

(b) The Department agrees that a claims
examiner or deputy commissioner should
not be authorized to institute contempt pro-
ceedings without the approval of the Direc-
tor. Only the deputy commissioner may re-
quest such approvaLA change is made to re-
fleet this view.

§725.352 Disqualification of adjudication
officer.

(a) No adjudication officer shall con-
duct any proceedings in a claim in
which he or she is prejudiced or-par-
tial, or where he or she has any inter-
est in the matter pending for decision.
A decision to withdraw from the con-
sideration of a claim shall be within
the discretion of the adjudication offi-
cer. If that adjulication officer with-
draws, another officer shall be desig-
nated by the Director or the Chief Ad-
ministrative Law Judge, as the case
may be, to complete the adjudication
of the claim.
(b) No adjudication officer shall be

permitted to appear or act as a repre-
sentative of a party under this part
while such individual is employed as
an adjudication officer. No adjudica-
tion officer shall be permitted at any
time to appear or-act as a representa-
tive in connection with any case or
claim in which he or she was personal-
ly involved. No fee or reimbursement

shall be awarded under this part to an
individual who acts in violation of this
paragraph.

(c) No adjudication officer shall act
in any claim involving a party which
employed such adjudication officer
within one year before the adJudica-
tion of such claim.

(d) Notwithstanding paragraph (a)
of this section, no adjudication officer
shall be permitted to act in any claim
involving a party who is related to the
adjudication officer by consanguinity
or affinity within the third degree as
determined by the law of the place
where such party Is domiciled. Any
action taken by an adjudication officer
in knowing violation of this paragraph
shall be void.

Comments rccevcd." (a) One comment rec-
ommends that an adjudication officer
should be required to automatically with-
draw upon'the requat of a claimant and a
showing of good cause. (b) Other comments
point out that the blanket prohibition bar-
ring an adjudicator from appearing as a rep-
resentative of a party for two years after
the termination of such individual's employ.
ment as an adjudicator Is Inconsistent with
Department of labor regulations applicable
to all other areas.

Discussion and chahgav (a) A claims aditi-
dicator should not be required to automati-
cally withdraw at the request of a claimant.
The decision to withdraw from an adj -
tion Is traditionally reserved to the Judg-
ment of the adjudicator.

(b) The Department agrees that the black
lung conflict of interst provisions should be
consistent with the several provisions appli-
cable to Department of Labor employee3 (29
CFR Part 0), and conforming changes are
made.

PARTIEs APID REPrtEsE=TlvES

§ 725360 Parties to proceedings.
(a) Except as provided in § 725.361,

no person other than the Secretary of
Labor and authorized personnel of the
Department of Labor shall participate
at any stage In the adjudication of a
claim for benefits under this part,
unless such person is determined by
the appropriate adjudication officer to
qualify under the provisions of this
section as a party to the claim. The
following persons shall be parties:

(1) The claimant;
(2) A person other than a claimant,

authorized to execute a claim on such
claimant's behalf under § 725.301;
. (3)'Any coal mine operator notified
under § 725.412 of its possible liability
for the claim*

(4) Any insurance carrier of such op-
erator, and

(5) The Director in all proceedings
relating to a claim for benefits under
this part.

(b) A widow, child, parent, brother,
or sister, or the representative of a de-
cedent's estate, who makes a showing
in writing that his or her rights with
respect to benefits may be prejudiced
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by a decision of an adjudication off!-
cer, may be made a party.

(c) Any coal mine operator or prior
operator or Insurance carrier which
has not been notified under §725.A12
and which makes a showing In writing
that Its rights may be prejudiced by a
decision of an adjudication officer may
be made a party.

d) Any other individual may be
made a party if that individual's rights
with respect to benefits may be preju-
diced by a decision to be made.

Comments 7ecefed None for which a re-
spone i- required.

§725.361 Party amicus curiae.
At the discretion of the Chief Ad-

minltrative Law Judge or the admin-
istrative law judge assigned to' the
case, a person or entity which Is not a
party may be allowed to participate
amicus curiae in a formal hearing only
as to an Issue of law. A person may
participate amicus curiae In a formal
hearing upon written request submit-
ted with supporting arguments prior
to the hearing. If the request is grant-
ed, the administrative law judge hear-
ing the case will iform the party of
the extent to which participation will
be permitted. The request may, how-
ever, be denied summarily and without
explanation.

Comments receired: One comment re-
quests the deletion of this sction.

DMctson and chanc." The comment i-
rejected.

§725.362 Representation o parties.
(a) Except for the Secretary of

Labor, whose interests shall be repre-
sented by the Solicitor of Labor or his
or her designee, each of the parties
may appoint an individual to represent
his or her interest in any proceeding
for determination of a claim under
this part. Such appointment shrll be
made in writing or on the record at
the hearing. A written notice appoint-
ing a representative shall be signed by
the party or his or her legal guardian
and shall be sent to the Office or. for
representation at a formal hearlng, to
the Chief Administrative Law Judge.
In any case, such representative must
be qualified under §725.363. No au-
thorization for representation or
agreement between a claimant and
representative as to the amount of a
fee, filed with the Social Security Ad-
ministration in connection with a
claim under Part B of Title IV of the
Act, shall be valid under this part. A
claimant who has previously author-
ized a person to represent him or her
in connection with a clalm originally
filed under Part B of Title IV may
renew such authorization by filing a
statement to such effect with the
Office or appropriate adjudication of-
ficer.
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(b) Any party may waive his or her
right to be represented in the adjudi-
cation of a claim. If an adjudication
officer determines, after an appropri.
ate inquiry has been made, that a
claimant who has been informed of his
or her right to representation does not
wish to obtain the services of a repre-
sentative, such adjudication officer
shall proceed to consider the claim in
accordance with this part, unless it is
apparent that the claimant is, for any
reason, unable to continue without the
help of a representative. However, it
shall not be necessary for an adjudica-
tion officer to inquire as to the ability
of a claimant to proceed without rep-
resentation in any adjudication taking
place without a hearing. The failure of
a claimant to obtain representation in
an adjudication taking place without a
hearing shall be considered a waiver of
the claimant's right to representation.
However, at any time during the pro-
cessing or adjudication of a claim, any
claimant may revoke such waiver and
obtain a representative.

Comments received: (a) One comment rec-
ommends that the language of the repealed
20 CFR §720.252, which required the ad-
ministrative law judge to inquire into the
claimant's ability to proceed without a rep-
resentative, be substituted for similar lan-
guage in this section. (b) A few comments
express concern that this provision will pro-
hibit a claimant from obtaining a represent-
ative if there has been an earlier waiver of
that right. (c) A few comments object to a
waiver of the right to representation under
any circumstances.

Discussion and changes: It is not the pur-
pose of this section to deprive any claimant
of the right to obtain representation at any
time during the processing or adjudication
of a claim. Moreover, it is intended that the
requirement that an administrative law
Judge fully inquire into a claimant's ability
to proceed without representation, before
conducting a hearing, is unchanged in sub-
stance. In order to clarify these points
changes have been made.

However, the provision is intended to pre-
clude a readjudication of a claim in those
cases where the claimant knowingly waives
the right to representation, and It is deter-
mined by an administrative law judge that
the claimant is reasonably capable of pro-
ceeding without representation. In the case
of a claim which may be adjudicated with-
out a hearing, it is not feasible to personally
inquire into the claimant's ability to pro-
ceed, and the Department and administra-
tive law judges must rely on the claimant's
ovn Judgement. All claimants are Informed
by the Department of their right to obtain
representation, and in especially complex.
cases, Department of Labor officials may
encourage a claimant to obtain representa-
tion.

§ 725.363 Qualification of representative.
(a) Attorney. Any attorney in good

standing who is admitted to practice
before a court of a State, territory, dis-
trict, or insular possession, or before
the Supreme Court of* the United
States or other Federal court and is

not, pursuant to any provision of law,
prohibited from acting as a represent-
ative, may be appointed as a represent-
ative.

(b) Other person. With the approval
of the adjudication officer, any other
person may be appointed as a repre-
sentative so long as that person is not,
pursuant to any provision of law, pro-
hibited from acting as a representa-
tive.

Comments received: None.

725.364 Authority of representative.
A representative, appointed and

qualified as provided in §§ 725.362 and
725.363, may make or give on behalf of
the party he or she represents, any re-
quest or notice relative to any proceed-
ing before an adjudication officer, in-
cluding formal hearing and review,
except that such representative may
not execute a claim for benefits, unless
he or she is a person designated in
§725.301 as authorized to execute a
claim. A representative shall be enti-
tled to present or elicit evidence and
make allegations as to facts and law in
any proceeding affecting the party
represented and to obtain information
with respect to the claim of such party
to the same extent as such party.
Notice given to any party of any ad-
ministrative action, determination, or
decision, or request to any party for
the production of evidence shall be
sent to the representative of such
party and such notice or request shall
have the same force and effect as if it
had been sent to the party represent-
ed.

Comments received: One comment urges
that this section specify the right of a rep-
resentative to promptly obtain information
from the Department.

Discussion and changes. The representa-
tive's right to promptly obtain requested in-
formation from the Department is fully set
forth in § 725.102. No change in this section
is necessary.

§ 725.365 Approval of representative's
fees; lien against benefits.

No fee charged for representation
services rendered to a claimant with
respect to any claim under this part
shall be valid unless approved under
this subpart. No contract or prior
agreement for a fee shall be valid. In
cases where the obligation to pay the
attorney's fee is upon the claimant,
the amount of the fee awarded may be
made a lien upon the benefits due
under an award and the adjudication
officer shall fix, in the award approv-
ing the fee, such lien and the manner
of payment-of the fee. Any representa-
tive who is not an attorney may be
awarded a fee for services under this
subpart, except that no lien may be
imposed with respect to such represen-
tative's fee.

Comments received (a) A number of com.
ments urge the Department to Impose a lien
on compensation with respect to the fees of
representatives who are not attorneys, (b)
One comment requests clarification of this
provision with respect to a fee charged by
an attorney representing a coal operator or
insurance carrier.

Discussion and changes: (a) Section 28(o)
of the Longshoremen's Act provides that In
any case In which the obligation to pay an
attorney's fee is on the claimant, a lien on
compensation payable may be Imposed In
favor of the attorney. The Department does
not have the authority to extend by regula-
tion the statutory lien, provided for attor-
neys only, to representatives who are not at-
torneys.

(b) This section does not govern the pay-
ment of an operator's or carrier's attorney's
fee. A correcting change is made.

§ 725.366 Fees for representatives.
(a) A representative seeking a fee for

services performed on behalf of a
claimant shall make application there.
for to the deputy commissioner, ad.
ministrative law judge, or appropriate
appellate tribunal, as the case may be,
before whom the services were per-
formed. The application shall be filed
and served upon the claimant and all
other parties within the time limits al-
lowed by the deputy commissioner, ad.
ministrative law Judge, or appropriate
appellate tribunal. The application
shall be supported by a complete
statement of the extent and character
of the necessary work done, and shall
indicate the professional status (e.g.,
attorney, paralegal, law clerk, lay rep-
resentative or clerical) of the person
performing such work, and the cus-
tomary billing rate for each such
person. The application shall also In-
clude a listing of reasonable unreia-
bursed expenses, including those for
travel, incurred by the representative
or an employee of a representative In
establishing the claimant's case. Any
fee requested under this paragraph
shall also contain a description of any
fee requested, charged, or received for
services rendered to the claimant
before any State or Federal court or
agency in connection with a related
matter.

(b) Any fee approved under para-
graph (a) of this section shall be rea-
sonably commensurate with the neces-
sary work done and shall take into ac-
count the quality of the representa-
tion, the qualifications of the repre-
sentative, the complexity of the legal
issues involved, the level of proceed.
ings to which the claim was raised, the
level at which the representative en-
tered the proceedings, and any other
information which may be relevant to
the amount of fee requested. No fee
approved shall include payment for
time spent in preparation of a fee ap.
plication. No fee shall be approved for
work done on claims filed between De-
cember 30, 1969, and June 30, 1973,
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under part B of title IV of the Act,
except for services rendered on behalf
of the claimant in regard to the review
of the claim under section 435 of the
Act and part 727 of this subchapter.

(c) In awarding a fee, the appropri-
ate adjudication officer shall consider,
and shall add to the fee, the amount
of reasonable and unreimbursed ex-
penses incurred in establishing the
-claimant's case. Reimbursement for
travel expenses incurred by an attor-
ney shall be determined in accordance
with the provisions of § 725.459(a). No
reimbursement shall be permitted for

--expenses incurred in obtaining medical
or other evidence which has previous-
ly been submitted to the Office in con-
nection with the claim.

(d) Upon receipt of a request for ap-
proval of a fee, such request shall be
reviewed and evaluated by the appro-
priate adjudication officer and a fee
award issued. Any party may request
reconsideration of a fee awarded by
the adjudication officer. A revised or
modified fee award may then be
issued, if appropriate.

(e) Each request for reconsideration
or review of a fee award shall be in
writing -and shall contain supporting
statements or information pertinent to
any increase or decrease requested. If
a fee awarded by a deputy commis-
sioner is disputed, such award shall be
appealable directiy to the Benefits
Review Board. In such a fee dispute
case, the record before the Board shall
consist of the order of the deputy com-
missioner awarding or denying the fee,
the application for a fee, any written
statement in opposition to the fee and
the documentary evidence contained
in the file. which verifies or refutes
any item claimed in the fee applica-
tion.

Comments received (a) A few comments
urge the Department to reinstate the prohi-
bition contained in the earlier rules, to the
effect that no representative would be
awarded a fee for time spent preparing a fee
petition or pursuing a fee awarded. (b) A
number of comments object to the prohibi-
tion against awarding a fee for work done
between December 30, 1969 and June 30,
1973. (c) A few comments urge the deletion
of the prohibition against the reimburse-
ment of a representative for expenses in-
curred in obtaining evidence already submit-
ted in connection with the claim.

Discussion and changes: (a) The Depart-
ment agrees that no reimbursement should
be permitted for time spent by a representa-
tive in the preparation of a fee application.
This expense is ordinarily included as a part
of a representative's hourly charge for ser-
vices rendered, together with clerical time
and overhead expenses, and special reim-
bursement for it would be duplicative. A
change is made to reflect this view. If a rep-
Tesentative is required to pursue a fee award
in court, the court will determine whether
fees can be properly awarded.

(b) Fees may be awarded by a Department
of Labor claims adjudicator only for work
done before such adjudicator. This view is

supported by the Act's requirement that no
benefits are payable under Eection 435. part
C of the Act "for any period prior to Janu-
ary 1. 1974." No payments of any kind are
authorized under the Act by either the fund
or an operator for any period prior to Janu-
ary 1, 1974. The Department does not feel
that an exception for representatives fees is
permitted.

(c) The Department believes that reim-
bursement should.not be permitted for ex-
penses Incurred in obtaining evidence or in-
formation already submitted In connection
with the claim. All information previously
submitted in connection with a 'claim can.
under this part, be retrieved upon request

§725.367 Payment of a claimant's attor-
ney's fee by responsible operator.

If an operator declines to pay any
benefits on or before the 30th day
after receiving written notice of Its lia-
bLity for a claim on the ground that
there is no liability for benefits within
the provisions of the Act, and the
peTson seeking benefits shall thereaf-
ter have utilized the services of an at-
torney in the successful prosecution of
the claim, there shall be awarded, In
addition to the award of benefits, In
an order, a reasonable attorney's fee
against the operator or carrier in an
amount approved by the deputy com-
missioner, administrative law judge,
Board, or court. as the case may be,
which shall be paid promptly and di-
rectly by the operator or carrier to the
claimant's attorney in a lump sum
after the order becomes final.

Comments recelvced (a) A number of com-
ments urge that this section be changed to
require an operator or carrier to pay the fee
of a representative who is not an attorney
at law. (b) One comment suggests that the
section should specify that fee awards may
be made to legal aid societies. Cc) A few com-
ments urge deletion of the limiting term
"on the ground that there is no liability for
benefits." (d) Comments recommend that a
time limit be placed upon payment of attor-
ney's fees following a favorable decision. (e)
Some comments argue that operators
should be required to pay a fee for the work
done by a claimant's attorney In receiving
medical benefits, past due benefits and the
like. (f Some comments recommend clarifi-
cation of the fund's liability for a claimant's
attorney's fee.

Discussion and changes: (a) Section 28 of
the Longshoremen's Act, which authorizes
an award of fees in addition to compens-
tion, provides that under specified circum-
stances, an employer may be required to pay
the fee of an attorney at law. This provision
authorizes an exception to the general rule
that each party to 'n action must bear the
cost of his or her own attorney's fees. While
the Department recognizes the excelent
service to claimants provided by nonattor-
ney representatives, It does not believe that
an award of fees to be paid by the operator
to such individuals in addition to compena--

tion is authorized by statute.
(b) The Department does not regard It ap-

propriate to single out legal aid attorneys
for special rules. The Act contains no dis-
tinction affecting legal aid attorney,, and.
no such distinction is appropriate In these
rules.

(C) The term "on the ground that there is
no liability for benefits" is a statutory term
which conditions an award of attorney's
fees In addition to compensation and cannot
be altered by the Department.
(d) Section 28 of the Longshoremen's Act

provides that attorney's fees are payable
after an award of benefits becomes final To
earlier liability s Imposed. It is the Depvrt-
ment's view that payment should be made
promptly and a change is made to effect
this rult.

c) An operator's liability for the work
done by an attorney on behalf of a claimant
is not limited only to the inftlal award of
benefits. Neither this section nor the Lon-
shoremen's Act provision authorizing an
awdrd of an attorney's fee contain any
such 1mltation, and It is the Department's
viw that an award of an attorney's fee
under this section might be appropriate in
connection with an adjudication concerning
medical benefits, nonpayment of monthly
benefits, or like matters. No change is neces-
eary.

MD It is the position of the Department
that the Black Lung Disability Trust Fund
is not authorized under any circumstances
to pay a cairnt's attorney's fee in addi-
tion to compensation. There is no statutory
authorization for such expenses In deter-
mining the amount of the tax necessary to
keep the Fund solvent The obligations of
the fund are carefully set forth in the act
and legislative history, and no mention of a
claimant's attorney's fees is made. In the
absence of specific statutory authority, a
claimant's attorney's fees cannot and will
not be paid by the fund (see also 28 U.S.C.
2412).

§ 725.401 Claims development-General.

After a claim has been received by
the deputy commissioner, the deputy
commLoner shall take such action as
Is necessary to develop, process, and
make determinations with respect to
the claim as provided in this subpart.

Comments receired' None.

§725.402 Approved State workers' com-
pensation law.

If a deputy commissioner determines
that any claim filed under this part is
one subject to adjudication under a
workers' compensation law approved
under part 722 of this subchapter, he
or she shall advise the claimant of this
determination and of the Act's re-
quirement that the claim must be filed
under the applicable State workers'
compensation law. The deputy com-
missloner shall then prepare a pro-
posed decision and order dismissing
the claim for lack of jurisdiction pur-
suant to §725A18 and proceed as ap-
propriate.

Comments receivcd: None.

§ 725.403 Requirement to file under State
workers' compensation law-Section
415 claims.

(a) No benefits shall be payable to or
on behalf of a claimant who has filed
a claim under section 415 of part B of
title IV of the Act, for any period of
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eligibility occurring between July 1,
and December 31, 1973, unless the
claimant has filed and diligently pur-
sued a claim for benefits under an ap-
plicable State workers' compensation
law. A State workers' compensation
claim need not be filed where filing
would be futile. It shall be determined
that the filing of a State claim would
be futile when:

(1) The period within which the
claim may be filed under such law has
expired; or

(2) Pneumoconiosis as defined in
part 718 of this subchapter is not com-
pensable under such law, or

(3) The maximum amount of com-
pensation or the maximum number of
compensation payments allowable
under such law has already been paid;
or P

(4) The claimant does not meet one
or more conditions of eligibility for
workers' compensation payments
under applicable State law; or

(5) The claimant otherwise estab-
lishes to the satisfaction of the Office
that the filing of a claim under State
law would be futile.

(b) Where the Office determines
that a claimant is required to file a
State claim under this section, the
Office shall so notify the claimant.
Such notice shall instruct the claim-
ant to file a State claim within 30 days
of such notice. If no such State claim
is filed within the 30-day period, no
benefits shall be payable under this
part to the claimant for any period be-
tween July 1, and December 31, 1973.

(c) The failure of a claimant to
comply with paragraph (a) of this sec-
tion shall not absolve any operator of
its liability for the payment of bene-
fits to a claimant for periods of eligi-
bility occurring on or after January 1,
1974.

(d) The deputy commissioner may
determine that a claimant is ineligible
for benefits under section 415 of part
B of title. IV of the Act without requir-
ing the claimant to file a claim under
a State workers' compensation law.

Comments received: (a) A few comments
recommend deletion of this section in view
of a section 435 claimant's inability to
obtain benefits for the July 1-December 31,
1973 period. (b) One comment argues that
an operator should be allowed the benefit of
this section.

Discussion and changes: (a) Although a
claimant whose claim is reviewed and ap-
proved under section 435 of the act is unaf-
fected by this section (20 CFR § 727.303),
there are some claims with respect to which
benefits for the July 1-December 31, 1973
period were awarded prior to the enactment
of the Black Lung Benefits Reform Act of
1977 (i.e., March 1, 1978). The State filing
requirement remains applicable to those
claims, as may be appropriate.

(b) This section precludes an operator
from asserting the State filing requirement
as a defense to liability, in recognition of
the fact that this filing requirement was in-

tended only to diminish the liability of the
Federal treasury if an alternate source of
black lung benefits was available under a
State compensation law. There is no au-
thorization in the act to allow an operator
to adjust its liability for periods after Janu-
ary 1, 1974, on account of the operator's ob-
ligation to meet the requirements of a State
law. An operator, in any event, s adequately
protected by the act's offset provisions from
the possibility of duplicate payments.

§ 725.404 Development of evidence-Gen-
eral.

(a) Employment history. Each claim-
ant shall furnish the deputy commis-
sioner with a complete and detailed
history of the coal miner's employ-
ment and, upon request, supporting
documentation.

(b) Matters of record Where it is
necessary to obtain proof of age, mar-
riage or termination of marriage,
death, family relationship, dependen-
cy (see subpart B of this part), or any
other fact which may be proven as a
matter of public record, the claimant
shall furnish such proof to the deputy
commissioner upon request.

,(c) Documentary evidence. If a
claimant is required to submit docu-
ments to the deputy commissioner,
the claimant shall submit either the
original, a certified copy -or a clear rea-
dable copy thereof. The Deputy com-
missioner or administrative law judge
may require the submission of an
original document or certified copy
thereof, if necessary.

(d) Submission of insufficient evi-
dence. In the event a claimant submits
insufficient evidence regarding any
matter, the deputy commissioner shall
inform the claimant of what further
evidence is necessary and request that
such evidence be submitted within a
specified reasonable time which may,
upon request, be extended for good
cause.

Comments received: (a) Comments recom-
mend that the Department not require the
submission of original documents. (b) One
comment recommends that the Department
specify the evidence necessary to establish a
claim.

Discussion and changes. (a) the Depart-
ment agrees that original documents may
not be necessary and conforming changes
are made.

(b) The Department does not consider it
appropriate to specify in these rules exactly
what evidence is necessary for establishing
an individual claim. No changes are made.

§ 725.405 Development of medical evi-
dence; scheduling of medical examina-
tions and tests.

(a) Upon receipt of a claim, the
deputy commissioner shall ascertain
whether the claim was filed by or on
account of a miner as defined in
§ 725.202(a), and in the case of a claim
filed on account of a deceased miner,
whether the claim was filed by an eli-

gible survivor of such miner as defined
in subpart B of this part.

(b) In the case of a claim filed by or
on behalf of a miner, the deputy com-
missioner shall, where necessary,
schedule the claimant for a medical
examination and testing under
§ 725.406.

(c) In the case of a claim filed by or
on behalf of a survivor of a miner, the
deputy commissioner shall obtain
whatever medical evidence is neces-
sary and available for the development
and evaluation of the claim.

(d) The deputy commissioner shall,
where appropriate, collect other evi-
dence necessary to establish:

(1) The nature and duration of the
miner's employment; and

(2) All other matters relevant to the
determination of the claim.

(e) If at any time during the process-
ing of the claim by the deputy com-
missioner, the evidence establishes
that the claimant is not entitled to
benefits under the Act, the deputy
commissioner may terminate eviden.
tiary development of the claim and
proceed as appropriate.

Comments received: One comment recom.
mends that the Department specify guide-
lines for the resolution of conflicting medi.
cal evidence.

Discussion and changes. The resolution of
conflicting medical evidence i solely within
the discretion of the adjudicator. The adju.
dlcator will weigh the evidence and consider
the qualifications of the physician or other
person submitting the evidence, and any
other relevant information. Guidelines are
not appropriate.

§ 725.406 Medical examinations and tests.
(a) Medical examinations and tests

authorized by the deputy commission-
er shall be conducted, if possible, in
the vicinity of the miner's residence by
physicians or in medical facilities se-
lected from a list compiled by the Sec-
retary, or by a physician or medical fa-
cility approved by the deputy commis-
sioner at the miner's request.

(b) If any medical examination or
test conducted under paragraph (a) of
this section is not administered or re-
ported in compliance with the provi-
sions of part 718 of this subchapter,
the deputy commissioner shall sched-
ule the miner for further examination
and testing where necessary and ap-
propriate.

(c) The cost of any medical examina-
tion or test authorized under this sec-
tion, including the cost of travel to
and from the examination, shall be
paid by the fund. No reimbursement
for overnight accommodations shall be
authorized unless the deputy commis-
sioner determines that an adequate
testing facility is unavailable within
one day's round trip travel by auto.
mobile from the miner's residence.
The fund shall be reimbursed for such
payments by an operator, If any,
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found liable for the payment of bene-
fits to the claimant.

Comments received: Comments urge that
this section specify a miner's right to be ex-
amined by a physician or facility selected by
such miner. (b) A number of comments rec-
ommend that this section specify that pay-

, ment will be made for travel and overnight
accommodation. (c) One comment suggests
that an operator should not be required to
reimburse the fund for medical reports ob-
tained on behalf of the claimant unless the
report is in compliance with 20 CFR Part
718 and is admitted into evidence in the
claim.

Discussion and changes: (a) A miner has a
right to choose any physician or medical fa-
cility to conduct a medical examination.
However, medical examinations and tests
authorized and paid for by the deputy com-
missioner shall be conducted-by a physician
or facility selected by the deputy commis-
sioner, or approved by the deputy commis-
sioner. The deputy commissioner will ordi-

Snarily approve any physician or facility se-
lected by the miner. Prior approval is neces-
sary to ensure that good quality evidence is*
obtained.

(b) Payment will be made for travel which
is necessary in connection with approved
medical examination or testing. However.
payment for overnight accommodations will
be authorized only if an adequate medical
testing facility is unavailable within one
day's round trip travel from the miner's
residence. A change is made to reflect this
decision.

(c) Under Department of Laboi practice,
no operator is-required to reimburse the
fund for poor quality evidence. The Depart-
ment does not authorize payment for such
evidence and there is no reimbursement for
an operator to make.

§ 725.407 Additional medical evidence.

(a) If, at any time after the comple-
tion of initial medical examinations.
and tests, unresolved medical ques-
tions remain, the deputy commissioner
may cause the claimant to be exam-
ined by a physician selected by the
deputy commissioner.

(b) Any miner dissatisfied with the
results of the medical examinations or
tests conducted under § 725.406 may
obtain further medical examinations
or tests and submit them to the
deputy commissioner. Such further
examinations or tests shall be reim-
bursable by the fund, or by a responsi-
ble coal operator where appropriate, if
the claimant is finally adjudicated en-
titled to benefits and if such further
examinations or tests were relevant to
the determination of the claim.
(c) If additional medical evidence is

obtained in accordance with para-
graph (a) of this section, the deputy
commissioner may order the physician
selected to retest or reexamine the
miner to do so without the presence or
participation of any other physician
who previously examined the miner,
and without benefit of the conclusions
of any other physician who has exam-
ined the miner.

Comments receired. Comments request
that reimbursement for overnight accommo-
dation should be authorized.

Discussion and changer See paragraph
(b) of Discussion and changes following
§ 725.406.

§ 725.408 Refusal to submit to medical ex.
aminations or tests.

If an adjudication officer determines
that a miner has unreasonably refused
to submit to medical examinations or
tests scheduled under §§725.406 or
725.407(a), all evidentiary develop-
ment of the claim shall be suspended
and the adjudication officer shall pro-
ceed to deny the claim by reason of
abandonment (§ 725.409) or by dismiss-
al (§ 725.465) as is appropriate.

Comments receivedr One comment sug-
gests that a miner should be allowed to ex-
plain a refusal to submit to a medical exami-
nation or test.

Discussion and changer. No action will be
taken with respect to a miner's refusal to
submit to examinations or tests until the
miner has been offered the opportunity to
explain the reasons for the refusal No
change Is necessary.

§ 725.409 Denial of a claim by reason of
abandonment.

(a) A claim may be denied at any
time by the deputy commissioner by
reason of abandonment where the
claimant fails:

(1) To undergo a required medical
examination without good cause; or,

(2) 'Eo submit evidence sufficient to
make a determination of the claim; or,

(3) To pursue the claim with reason-
able diligence..

(b) If the deputy commissioner de-
termines that a denial by reason of
abandonment is appropriate, he or she
shall notify the claimant of the rea-
sons for such denial and of the action
which must be taken to avoid a denial
by reason of abandonment. If there Is
no response to the notice within 30
days after such notice is sent, the
claim shall be considered denied by
reason of abandonment. If the claim-
ant responds in a timely fashion, indi-
cating a desire to pursue the claim, by
requesting a hearing or Indicating the
intent to submit additional evidence,
the deputy commissioner shall, if a
hearing is requested, proceed In ac-
cordance with § 725.412 or allow a rea-
sonable time of not less than 60 days
for the claimant to take the specified
remedial action. If the claimant com-
pletes the action requested within the
time allowed, the claim shall be devel-
oped, processed and adjudicated as
specified in this part. If the claimant
does not fully comply with the action
requested by the deputy commission-
er, the deputy commissioner shall so
notify the claimant. If the claimant
does not request a hearing or fully
comply with the action requested by
the deputy commissioner within 30

days of such notification, the claim
shall be considered denied by reason
of abandonment, except that a new
claim may be filed at any time and
new evidence submitted where the re-
quirements of § 725.310 are not met..

Comments received:" None for which a re-
sponse Is required.

Discussion and changes This section is
changed to reflect the right of a previously
denied claimant to file and pursue a new
claim at any time.

Anju IcA Ox ny TH DEUT ComLhSSiosmR
General comments receivec on this sub-

part, Many comments were received con-
cerning the provisions relating to the adju-
dication of claims by the deputy commis-
sloner. Sections 125.410-725.422 of the pro-
posed rules were considered by some of the
commentators to be difficult to understand
and too complex for the unrepresented
claimant. A number of comments criticize
the range of alternatives available to the
deputy commissioner in adjudicating claims.
Almost all the comments received consider
the time periods allowed for submission of
evidence, or for taking specified action to be
too short and burdensome for claimants and
coal operators alike. Throughout the com-
ments the Department Is urged to begin the
payment of benefits at the earliest possible
time, whether or not a coal operator has
been Identified and allowed to participate In
the clam. 'The Department Is also urged to
Immediately involve coal operators, In a
cdlm.

Discussion and changes: The Department
has made some changes In the proposed
rules In an effort to remove unnecessarily
complex provisions. A particularly difficult
problem arises in connection with the early
identification and notification of a coal
mine operator. When a claim Is first filed
with the Department sufficient evidence to
permit an identification of a possibly liable
coal operator Is almost never available. The
majority of Department of Iabor claimants
were last embloyed in the mines some years
before filing, and the task of verifying the
Identity of the last employer is usually a dif-
ficult one. While the 19717 Act imposes oper-
ator liability only if there was employment
after January 1. 1970, the 1972 Act con-
tained no employer liability cutoff date.
The Department was, therefore, in the past
required to conduct an extensive investiga-
tion before an operator could be identified.

Under the 1977 Act, in view of the Janu-
ary 1, 1970, operator liability cutoff date,
the identification process should be substan-
tially contracted and, with respect to new
claim% the Department intends to Identify
and Involve an operator at the earliest possi-
ble time. However, with respect to clm
subject to review under Section 435, many
obstacles to early operator involvement will
remain. In many of those claims, the De-
partment never completed the operator
Identification process due to the clamant's
choice not to pursue the claim after being
informed of an initial denial In many of
tho=e cases, an Informal approval will now
be possible, In light of the new law, without
the submission of any additional evidence.
However, the Department must then com-
plete the operator Identification process.
While the January 1. 1970, cutoff will great-
ly ease this task, It remains a task which
must be completed with respect to may pre-
vlously filed claims.
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With respect to the time periods for the
submission of evidence or response to no-
tices etc., the Department has determined
that reasonable response periods are neces-
nary to expedite the processing of claims.
All such periods are subject to enlargement
tor good cause; therefore, the rights of all
parties are adequately protected. The time
periods allowed for the submission of evi-
dence are retained although the partial pro.
hibition against the submission of new evi-
dence to the administrative law judge, con-
tained In § 725.456 is largely eliminated. *

A more detailed discussion of particular
comments and changes may be found in the
"Comments" and "Discussion" sections fol-
lowing each of the provisions between
§§ 725.410 and 725.422.

§725.410 Initial findings by the deputy
commissioner.

(a) Based upon the evidence devel-
oped, the deputy commissioner may.
make an initial finding with respect to
the claim.

(b) If the evidence supports an ini-
tial finding of eligibility, and it has
been determined that a coal mine op-
erator may be liable for the claim, the
deputy commissioner shall proceed in
accordance with § 725.412. If no opera-
tor can be identified, the deputy com-
missioner shall proceed in accordance
with § 725.411.

(c) If the evidence submitted does
not support an initial finding of eligi-
bility, the deputy commissioner shall
so notify the claimant in writing. This
notification shall specify the reasons
why the claim-cannot be approved, the
additional evidence necessary to estab-
lish entitlement, the right of the
claimant to submit additional evi-
dence, and the right to request a hear-
ing. Within 60 days from the mailing
of such notice, unless such period is
extended by the deputy commissioner
for good cause shown, the claimant
may submit new evidence or request a
hearing. If the claimant:

(I) Takes no action within the speci-
fied 60 day period, the claim shall be
considered denied by reason of aban-
donment (see § 725.409).

(2) Submits new evidence within the
specified 60 day period, the deputy
commissioner shall reconsider the ini-
tial finding, taking into account the
additional evidence submitted. If the
new evidence supports a finding of en-
titlement the deputy commissioner
shall proceed in accordance with para-
graph (b) of this section, If the new
evidence does not support a finding of.
entitlement, the deputy commissioner
shall notify the claimant in writing of
this fact and the reasons therefor, and
that he or she may request a hearing
within 60 days after receipt of such
notice unless the period is extended by
the deputy commissioner for good
cause shown. If no hearing is request-
ed, the claim shall be deemed denied
by reason of abandonment (see
§ 725.409).

(d) Unless an earlier operator identi-
fication has been made, if a hearing is
requested under paragraph (c) of this
section, the deputy commissioner shall
identify the coal mine operator, if any,
which may be liable for the payment
of benefits to the claimant and pro-
ceed in accordance with § 725.412. If
no such operator can be identified, the
deputy commissioner may schedule a
conference (see § 725.416) or refer the
claim to the Office of Administrative
Law Judges for appropriate proceed-
ings.

Comments received: (a) A number of com-
ments suggest that the 60 day period follow-
ing an Initial finding of ineligibility within
which to submit additional evidence or re-
quest a hearing and the 30 day period for
requesting a hearing after a second initial
finding of ineligibility, should be enlarged
to 90 days. (b) One comment argues that
this section is too complicated. (c) One com-
ment requests that the deputy commission-
er should be required to send the claimant a
detailed written analysis of why he or she
v,as considered ineligible, and a detailed list
of the additional evidence necessary for the
claim to be approved.

Discussion and changes: (a) The 60 day
period allowed for a response to an initial
denial letter, which period can be extended
for good cause shown, is an adequate re-
sponse period. The 30 day period contained
in the proposed rules within which a hear-
ing may be iequested after a second initial
denial is enlarged to 60 days, and may be
further enlarged for good cause shown.

(b) The Department does not agree that
this section is particularly complex, after
having reviewed it carefully to determine
whether any extraneous or complicated lan-
guage is used. The,vast majority of claim-
ants are able to explain why a particular
action was or was not taken within a speci-
fied time period. Moreover, in the corre-
spondence sent to the claimant, whether
represented or not, the claimant is told
what he or she may do next in pursuit of
the claim.

(c) The Department does not believe that
a more detailed analysis of each informal
denial is necessary. In the letter which the
Department will send to claimants in this
posture, the element or elements of proof
which the claimant failed to meet will be
specified.

§725.411 Adjudication upon initial find-
ings of eligibility and no operator re-
sponsibility.

Where the deputy commissioner has
found that the claimant is eligible and
that there is no operator responsible
for the payment of benefits, the
deputy commissioner shall issue a pro-
posed decision and order including
findings of fact and conclusions of law
as required by § 7125.418 and authorize
the payment of benefits. The claimant
shall have 30 days after the date of is-
suance of the proposed decision and
order within which to reject any or all
of its terms. If the claimant does not
reject the proposed decision and order,
either in whole or in part, within this
30-day period, it will become final and

effective. If for any reason the clidm-
ant rejects a proposed decision and
order, the deputy commissioner may
take such action as is appropriate In-
cluding adjustment of the benefiti to
the level authorized by the uncontezt-
ed portion of the proposed decision
and order, if appropriate.

Commcnts receiv'ed: (a) One comrnt
argues that the trusteez of the Fund should
be allowed to contest a determination of en-
titlement made by the P-partmcnt. (01 A
few comments urge that this etion spcify
when the payment of benefits %11 begin
after a proposed decison and order becomes
final In an uncontested c&.e,

Discssion and chancs: (a sectiun 424(b)
of the Act provld: in p,.rt that "In a cmeo
where no operator re=,,,rs~b~lIy Is aw.Igncd
pursuant to .cction 422 mnd 423, a determi.
nation by the Sccretaiy (of Loborl that tho
fund is liable for the p!ymnt of bn'its
shall be final." It Is Incongruo.m to ,t;g'Vt
that the Secretary could contt:.t the De-
partment's determhation of eliglbility and
no such stAutory authoxity eits.

(b) The Department agrez that this rce.
tion should specify vwiu the payment of
benefit v.11 bs'n In an incontested np.
proval. A change is made to ace7ompll:h this
result

§ 725.412 Identification and notification of
responsible operator.

(a) At any time during the process-
ing of a claim under this part, after
sufficient evidence has been made
available to the deputy commissioner,
the deputy commissioner may identify
a coal miner operator (see § 7125.491)
which may be liable for the payment
of the claim in accordance with the
criteria contained In subpart F of this
part. Such identification shall be made
as soon after the filing of the claimr as
the evidence obtained permits. If the
claim is subject to review under Part
727 of this subchapter, the deputy
commissioner may proceed to mako
initial findings (§ 725.410) with respect
to a claim before Identifying a poten-
tially liable coal mine operator, In the
case of a claim subject to review under
Part 727 of the subchapter which is
denied by reason of abandonment (see
§ 725A09), the deputy commissioner
may decline to Identify and notify an
operator, unless a timely request for a
hearing Is made by the claimant.

(b) After the deputy commissioner
Identifies an operator which may be
liable for payment of benefits, the
deputy commissioner shall notify such
operator in writing. Such notification
shall include a, copy of the claimant's
claim form and a copy of all documen-
tary evidence pertaining to the cllim
obtained by the deputy commissloner,
If any, and the initial findings of the
deputy commissioner, if any. All docu.
ments sent to an operator in accord-
ance with this paragraph shall also be
provided by the deputy commisloner
to the claimant or his or her author,
ized representative. -
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(c) If within one year after the final
adjudication of a claim, the adjudica-
tion officer determines that an opera-
tor which may be liable for the pay-
ment of benefits has not been notified
under this section, such adjudication
officer shall give-notice of possible lia-
bility and an opportunity to respond
to such operator. The adjudication of-
ficer shall then take such further
action on the claim as may be appro-
priate. There shall be no time limit ap-
plicable to a later identification of an
operator under this paragraph if the
operator fraudulently concealed its
identity as an employer of the miner.
(d) If, in any case, there is a dispute

between two or more pperators as to
which may be liable for the payment
of benefits to the claimant, all such
operators shall be notified under this
section and the issue of which opera-
tor is liable shall be determined by the
appropriate adjudication officer.

Comments received- (a) Many conments
urge the Department to identify and notify
an operator as early in the process as is pos-
sible. (b) A number of comments recom-
mend that the Department forward the ma-
terial sent to an operator to the claimant as
well.

Discussion and changes: (a) Changes are
made in: accordance with the discussion of
General Comments Received on this subpart
preceding § 725.410.

(b) The Department agrees that it would
be useful to provide claimants with copies of

-the materials sent to an operator, and a
change is made to reflect this view.

§ 725.413 Operator's response to notifica-
tion.

(a) Within 30 days after receipt of
notification issued under § 725.412,
unless such period is extended by the
deputy commissioner for good cause
shown, or in the interest of justice, a
notified operator shall indicate an
intent to accept or contest liability. If
notice is given to the operator after
initial findings have been made, the
operator shall indicate its agreement
or disagreement with each such find-
ing. If notice is given to the operator
before initial findings have been made,
the operator shall indicate agreement
or disagreement with the operator's
identification as a potentially liable
coal mine operator. An operator's re-
sponse to notification shall be in writ-
ing and shall be sent to the deputy
commissioner, the claimant, and all
other parties to the claim.

(b)(1) If the operator accepts liabili-
ty for the'claim after initial findings
have beeh made, the deputy commis-
sioner shall issue a proposed decision
and order under § 725.418.

(2) If the operator contests its liabill-
ty or any of the initial findings of the
deputy commissioner, if any, or if the
deputy commissioner has determined
the claimant to be ineligible for bene-
fits, the deputy commissioner shall

proceed to adjudicate the claim in ac-
cordance with this subpart

(3) If the operator fails to respond
within the specified period, such oper-
ator shall be deemed to have accepted
the initial findings of the deputy com-
missioner when made and shall not,
except as provided in § 725.463, be per-
mitted to raise issues or present evi-
dence with respect to issues inconsist-
ent with the initial findings in any fur-
ther proceeding conducted with re-
spect to the claim. In a case where an
operator has failed to respond to noti-
fication, such failure shall be consid-
ered a waiver of such operator's right
to contest the claim, unless the opera-
tor's failure to respond Do notice is ex-
cused for good cause shown, and the
deputy commissioner may proceed to
issue a proposed decision and order
pursuant to § 725.418, undertake fur-
ther development, hold a conference,
or refer the claim for a hearing.

(c) Any operator or carrier may in
writing designate an office or person
authorized to receive notice of a claim
on behalf of such operator or carrier.
All such notices to the operator or car-
rier shall thereafter be sent to the des-
ignated office or person. -

Comments receired: (a) Comments recom-
- mend that this section should be revised to
require a notified operator to provide a copy
of its response to the claimant. (b) One com-
ment requests that an operator or carrier
should be allowed to designate an office or
pdrson where notification should ba zent. (c)
One comment recommends that this cection
be revised to define the term "good cause."
(d) Many comments support the proposition
that an operator's failure to respond to noti-
fication should be considered a waiver of
such operator's right to contest the clainm.

Discussion and changcs: (a) The Depart-
ment agrees that an operator or carrier's rL-
sponse to notification should be sent to the
claimant or claimant's representative.

(b) The Department agree that an opera-
tor or carrier should be allowed to designate
an office or person authorized to receive
notice of a claim.

(c) The Department does not agree that a
definition of "good cause" is either nece-
sary or useful. The adjudicator must have
sufficient flexibility to respond to all factu-
al circumstances on a case-by-care basis.

(d) A change Is made to .further clarify
the consequence of an operator's unexcused
failure to respond to notice of a claim. In
light of the changes made n § 725.450.

§725.414 Development of operator's evi-
dence, claimant's rebuttal evidence.

(a) If an operator notified of Its pos-
sible liability for a claim after the
deputy commissioner has made Initial
findings (§ 725.410) with respect to the
claim contests'the claim, such opera-
tor shall be allowed a reasonable time,
to be determined by the deputy com-
missioner from the date on which the
notice of contest is sent, vlthin which
to submit to the deputy commissioner
and exchange-with all other parties all
available evidence relevant to any con-

tested issue in the claim. During this
period, a notified operator may have
the miner examined by a physician se-
lected by such operator, except that
no miner shall be required to travel
more than 100 miles from his-or her
place of residence for the purpose of
submitting to a medical examination
requested by an operator, unless a trip
of greater distance is authorized in
writing by the deputy commissioner.

(b) If an operator is notified of its
pozslble liability for a claim before the
deputy commissioner has made initial
findings with respect to the claim or if
no initial findings are made, and such
operator Indicates Its intent to contest
the claim, such operator shall prompt-
ly undertake the development of its
evidence, including any medical evi-
dence which may be obtained, if the
operator seeks to have the miner ex-
amined by a physician which it selects.
Any evidence obtained by an operator
shall be sent to the deputy commils-
sioner and all other parties to the
claim. On the basis of the operator's
evidence and all other evidence sub-
mitted to the deputy commissioner,
the deputy commissioner may make
initial findings with respect to the
claim or may take such other action as
is appropriate. If the deputy commis-
sioner makes an Initial finding that
the claimant is ineligible for benefits,
the deputy commissioner shall proceed
to consider the claim as provided in
§ 725.410(c). I the deputy comminson-
er makes an Initial finding that the
claimant is eligible for benefits and
that the notified operator is liable for
such benefits, the parties shall be so
notified. Within 30 days from the date
on which notice of the deputy commis-
sioner's initial findings of eligibility
and liability is sent to the parties, each
party- shall either accept or contest -
any or all of such initial findings and
shall, except as provided in paragraph
(d) of this section, submit any availa-
ble evidence not previously submitted,
to the deputy commissioner. The
deputy commissioner shall then pro-
ceed to adjudicate the claim under
§ 725.415. The failure by an operator
to respond to initial findings of eligi-
bliity made under this paragraph shall
have the same consequences as an op-
erator's failure to respond to notice of
a claim tsee § 725.413(b)(3)).

(c) The report of any medical exami-
nation or test conducted under this
section, or any other evidence submit-
ted, shall be submitted to the deputy
commissioner and sent to the other
parties to the claim within the applica-
ble period set forth in this section.
unless the deputy commissioner en-
larges such period for good cause
shown or in the interest of justice.

(d) Upon receipt of a medical report
obtained by an operator under this
section, a claimant shall, upon request,
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be allowed a reasonable time, as deter-
mined by the deputy commissioner
from the date on which the operator's
report Is received, to obtain additional
evidence in support of the claim. Such
evidence shall be obtained, submitted
to the deputy commissioner, and ex-
changed with the other parties within
the period allowed, unless the period is
enlarged by the deputy commissioner
for good cause shown.

(e) (1) Any documentary evidence
obtained by a party during the time a
claim is pending before a deputy com-
missioner, which is withheld from the
deputy commissioner or any other
party to the claim, shall not be ad-
mitted in any later proceedings held
with respect to the claim in the ab-
sence of extraordinary circumstances,
unless the admission of such evidence
is requested by the Director or such
other party.

(2) If an operator notified of a claim
does not undertake a good faith effort
to develop Its evidence while the claim
is pending before the deputy commis-
sioner, the deputy commissioner shall
proceed to adjudicate the claim in ac-
cordance with § 725.415. A notified op-
erator which does not undertake a
good faith effort to develop its evi-
dence before the deputy commissioner
shall be considered to have waived its
right to either have the claimant ex-
amined by a physician of its choosing
or have the claimant's evidence sub-
mitted for-review by a physician of its
choosing.

Comments received:, (a) Numerous corn-.
ments urge the removal of time limitations
for the submission of either an operator's or
claimant's evidence, and the sanctions im-
posed for the failure to submit evidence
within these time periods. (b) One comment
argues that an operator should be limited to
obtaining a "cardlo-pulmonary" examina-
tion of the claimant by a physician selected
by the operator.

Discussion and changes: (a) One of the
most significant reasons for the delays
which have occurred in the adjudication of
claims in the past has been the failure of
claimants and operators alike to obtain and
submit evidence in a timely fashion. In some
instances evidence was obtained and with-
held pending the transferral of a claim to,
the Office of Administrative Law Judges.
The strategies employed in the presentation
of evidence in many cases by both operator
and claimant representatives, whether in-
tentional or not, has in the past seriously
impaired efforts made by the Department
to expedite the processing and adjudication
of claims, and has delayed the prompt pay-
ment of benefits to eligible claimants.

The comments received on both this sec-
tion and § 725.456 were uniformly adverse.
Operator comments complained that the
time periods imposed for the submission of
an operator's evidence were unrealistic,
unduly restrictive, and were not similarly
imposed on claimants and the Director.
Moreover, many operator comments ex-
pressed the view that the rules excluding
the presentation of evidence to an adminis-
trative law Judge were not in keeping with
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the Administrative Procedure Act and
denied operators an opportunity to present
a meaningful defense to liability. A number
of comments from claimant groups and rep-
resentatives note that many claimants do
not have the services of a representative
until a claim is forwarded for a hearing, and
may easily overlook or be unaware of evi-

-dence which might be obtained. In view of
the universal dissatisfaction with the De-
partment's attempt to speed the claims
process by imposing time limits for the sub-
mission of evidence, the Department agrees
that the specified limitations and sanctions
imposed by the proposed rules should be
modified.

Some limitations and sanctions must,
however, be retained. Except in the case of
certain Social Security Administration ap-
provals processed under §§ 727.104-727.105
of this subehapter, no benefits shall be paid
by the Fund or otherwise In a claim with re-
spect to which individual operator liability
may be determined, until the operator has
had an opportunity to present its evidence
and arguments to the deputy commissoner.
No party should be permitted to obtain and
withhold evidence until the hearing. This
could impair the ability of any other party
to review and respond to such evidence. Nei-
ther the act, nor the Administrative Proce-
dure Act, to the extent that it is incorporat-
ed, prohibits the Department from design-
ing rules which diminish the element of sur-
prise from black lung claims procedures.

This section is revised to reflect this dis-
cussion.

(b) The request that the Department limit
an operator to a "cardio-pulmonary" exami-
nation of the miner is rejected. In order to
prove a claimant's eligibility for benefits,
total disability due to pneumoconlosis aris-
ing out of coal mine employment must be
established. Any medical findings relating
to the miner's physical condition may be
relevant to a claim determination.

§725.415 Action by the deputy commis-
sioner after development of operator's
evidence.

(a) At the end of the period permit-
ted under § 725.414 for the submission
of evidence, the deputy commissioner
shall review the claim on the basis of
all evidence submitted.

(b After review of all evidence sub-
mitted, the deputy commissioner may
schedule a conference in accordance
with § 725.416, issue a proposed deci-
sion and order in accordance with
§ 725.418, forward the claim to the
Office of Administrative Law Judges
in accordance with §725.421, or take
such other action as the deputy com-
missioner considers appropriate.

Comments received A few comments urge
the Department to indicate with greater
specificity what happens to a claim after
the development of an operator's evidence.

Discussion and changes. After the devel-
opment of a claimant's anid operator's evi-
dence is completed, any number of courses
of action may be pursued depending upon
the facts proved by the evidence and will-
ingness of an operator to accept liability.
Moreover, if a claim is to be sent for a hear-
ing, the deputy commissioner must have the
flexibility to attempt to narrow the issues,
request that the parties fill gaps in the evi-

dence, or if none of these actions would be
useful, send the claim directly for a hearing.

§ 725.416 Conferences.

(a) At the conclusion of the period
permitted by § 725.414 for the submis-
sion of evidence, the deputy commis-
sioner may conduct an informal con-
ference in any claim where it appears'
that such conference will assist in the
voluntary resolution of any issue
raised with respect to the claim. The
conference proceedings shall not be
stenographically reported and sworn
testimony shall not be taken.

(b) The deputy commissioner shall
notify the parties of a definite time
and place for the conference and may
in his or her discretion, or on the
motion of any party, cancel or resche-
dule a conference.

(c) Any representative of an opera-
tor, of an operator's insurance carrier,
or of a claimant must have sufficient
authority to stipulate facts or issues or
agree to a final dispositon of the
claim.

(d) Procedures to be followed at a
conference shall be within the discre-
tion of the deputy commissioner, In
the case of a conference involving an
unrepresented claimant the deputy
commissioner shall fully inform tile
claimant of the consequences of any
agreement the claimant is asked to
sign. If It is apparent that the unre-
presented claimant does not under-
stand the nature or effect of the pro-
ceedings, the deputy commissioner
shall not permit the execution of any
stipulation or agreement in the claim
unless It is clear that the best interests
of the claimant are served thereby.

Comments received.' (a) A number of comi-
ments urge the Department to do away with
conferences altogether, or. to permit any
party to waive a conference. (b) One com-
ment recommends that operators should
not be allowed to use a conference for dl,-
covery purposes. (c) Some comment, sug-
gest that the use of the term "settlement" is
improper, and that a claimant's repre;vnta-
tive should also be requird to have sufficient
authority to agree on matters discussed at
the conference. Concern is also expressed
over an unrepresented claimant's ability to
stipulate to facts or Issues.

Discussion and changes: (a) The confer-
ence is an informal proceeding at which the
parties are afforded an opportunity to dt'-
cuss the evidence and Issues and crystalizs
their positions. Conferences are an integral
part of the claims process. Although they
are not in themselves adjudicatory, they
greatly aid in narrowing iksues, eliminating
surprise, and in some instances dispensing
with the need for formal proceedings. Con-
trary to some of the comment", in most in-
stances conferences expedite rather than
delay the final desposition of claims by
achieving the objectives outlined. Moreover.
the Department does not agree that a party
should be able to waive a conference. Be.
cause of his or her experience n dealing
with issues and parties, the deputy comnmis.
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sioner is in the best position to determine
when a conference would be useful

(b) While conferences are not intended to
provide a discovery forum, it has been the
Department's experience that new informa-
tion coming to light in conferences is often
very useful to all parties. The conference is
also, in most cases, the only opportunity the
parties have to discuss the case before a
formal hearing. The Department does not
think it appropriate to foreclose the use of
the conference as a discovery forum.

(c) The Department agrees that the term
"settlement" is inappropriate and a change
has been made. However, the Department
does not share the view that an unrelre-
sented claimant would-be unable to partici-
pate intelligently at a conference. Before al-
lowing an unrepresented claimant to stipu-
late to any matter, it-is the responsibility of
the deputy commissioner to fully inform
the claimant concerning the actions taken,
and a change is accordingly made.

§725.417 Action at the conclusion of con-
ference.

(a) At the conclusion of a confer-
ence, the deputy commissioner shall
prepare a stipulation of contested and
uncontested issues which shall be
signed by the parties and the deputy
commissioner. If a hearing is conduct-
ed with respect to the claim, this stip-
ulation shall be submitted to the
Office of Administrative Law Judges
and placed in claim record.

(b) In any case, where appropriate,
the deputy commissioner may permit
a reasonable time for the submission
of additional evidence following a con-
ference.

(6) Within 20 days after the termina-
tion of all conference proceedings, the
deputy commissioner shall prepare
and send to the parties a memoran-
dum of conference, on a form pre-
scribed by the Office, summarizing the
conference and including the follow-
ing.

(1) Date, time and place of confer-
ence;

(2) Names, addresses, telephone
numbers, and status (Me., claimant, at-
torney, operator, carrier's representa-
tive, etc.);

(3) Issues discussed at conference;
(4) Additional material presented

(ie., medical reports, employment re-
ports, marriage certificates, birth cer-
tificates, etc.);

(5) issues resolved at conference;
and

(6) Deputy commissioner's recom-
mendation.

(d) Each, party shall, in writing,
either accept or reject, in whole or in
part, the deputy commissioner's rec-
ommendation, stating the reasons for,
such rejection. If no reply is received
within 30 days from the date on which
the recommendation was sent to par-
ties, the recommendation shall be
deemed accepted.

Comments received." (a) One comment
questions the ability of an unrepresented

claimant to effectively particlpaN in a con-
ference. (b) One comment recommends that
additional time be given for response to the
memorandum of cgDference.

Discussion and ckanges- (a) Many claim-
ants are unrepresented. It would not be
useful or appropriate to preclude the unre-
presented claimant who is fully able to rep-
resent himself or herself from doing so. The
changes made In § 725A16 serve to adequate-
ly protect the claimant in this regard. We
do not agree that a stipulation signed by an
unrepresented claimant should be easily dis-
carded.

(b) Additional response time is provided.

§725.418 Proposed decision and order.
(a) A proposed decision and order Is

a document, Issued by the deputy com-
missioner after the evidentlary devel-
opment of the claim is completed and
all contested issues, if any, are Joined,
which purports to resolve a claim on
the basis of the evidence submitted to
or obtained by the deputy commission-
er. A proposed decision and order shall
be considered a final adjudication of a
claim only as provided In § 725.419. A
proposed decision and order may be
Issued by the deputy commissioner in
any claim and at any time during the
adjudication of a claim if.

(1) Issuance Is authorized or re-
quired by this part; or,

(2) The deputy commissioner deter-
mines that its issuance will expedite
the adjudication of the claim.

(b) A proposed decision and order
shall contain findings of fact and con-
clusions of law and an appropriate
order shall be served on all parties to
the claim.

Comments received: None for which a re-
sponge Is equlred.

Discussion and changes: Clarifying
changes are made In this section.

§725A19 Response to proposed decision
and order.

(a) Within 30 days after the date of
issuance of a proposed decision and
order, any party may, in writing, re-
quest a revision of the proposed deci-
sion and order or a hearing. If a hear-
ing is requested, the deputy commis-
sioner shall refer the claim to the
Office of Administrative Law Judges
(see § 725.421).

(b) Any response made by a party to
a proposed decision and order shal
specify the findings and conclusions
with which the responding party dis-
agrees, and shall be served on the
deputy commissioner and all other
parties to the claim.

(M) If a timely request for revision of
a proposed decision and order is made,
the deputy commissioner may amend
the proposed decision and order, as
circumstances require, and serve the
revised proposed decision and order on
all parties or take such other action as
is appropriate. If a revised proposed
decision and order is issued, each

party to the claim shall have 30 days
from the date of issuance of that re-
vised proposed decision and order
within which to request a hearing.

d) If no response to a proposed deci-
sion and order is sent to the deputy
commissioner within the period de-
scribed In paragraph (a) of this sec-
tion, or if no response to a revised pro-
posed decision and order is sent to the
deputy commissioner within .the
period described in paragraph (c) of
this section, the proposed decision and
order shall become a final decision and
order, which is effective upon the ex-
piration of the applicable 30-day
period. Once a. proposed decision and
order or revised proposed decision and
order becomes final and effective, all
rights to further proceedings with re-
spect to the claim shall be considered
waived, except as provided in § 725.310.

Comments receired: (a) Some comments
consider this section to be too complex and
confusing. The number of alternatives Is
also criticized. (b) One comment urges the
Department to run the 30-day response
period from date of receipt of a proposed de-
cLslon and order.

Discussion and changer (a) The proposed
decision and order is Intended to serve as
the document which concludes the adjudlcd-
tIon of an uncontested approved cse. If it
accurately reflects the expectations of the
parties, the procedure Is very simple. The
order becomes final and benefits are paid.
If. however, there Is a remaining dispute
over dependency or attorneys fees for exam-
ple, It should not be necessary to force the
claim into formal-proceedings A further
effort to gain an informal final resolution of
the case Is appropriate. The additional steps
In this section relate primarily to the claim
where only a few minor contested issues
remain. Alternative approaches to resolving
these minor disputes are necessary. Howev-
er, some clarifying language changes are
made.

(b) Section 725.419 prescribes the date of
mailing plus 7 days as the date which begins
the running of a time period. If date of re-
ceipt is not presumed by this method, the
Department would have no way of knowing.
without further Inquiry, whether a time
period had run. The Department considers
the 7-day mailing period fair and appropri-
ate.

725.420 Initial determinations.
(a) Section 424(a)1XA)(i) of the Act

provides that the Black Lung Disabil-
Ity Trust Fund shall begin the pay-
ment of benefits on behalf of an oper-
ator In any case in which the operator
liable for such payments "has not
commenced payment of such -benefits
within 30 days after the date ofan ini-
tial determination of eligibility by the
Secretary* a.,

(b) Except as provided in § 725.105 of
this subpart, after the deputy commis-
sioner has determined that a claimant
is eligible for benefits, on the basis of
all evidence submitted by a claimant
and operator, and has determined that
a hearing will be necessary to resolve
the claim, the deputy commirioner
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shall in writing so Inform the parties
and direct the operator to begin the
payment of benefits to the claimant in
accordance with § 725.522. The date on
which this writing is sent to the par-
ties shall be considered the date of ini-
tial determination of the claim.

(c) If a notified operator refuses to
commence payment of a claim within
30 days from the date on which an ini-
tial determination is made under this
section, benefits shall be paid by the
fund to the claimant in accordance
with § 725.522, and the operator shall
be liable to the fund, if such operator
is determined liable for the claim, for
all benefits paid by the fund on behalf
of such operator, and, in addition,
such penalties and interest as are ap-
propriate.

Comments received (a) Many comments
criticize this section on the grounds that it
Is confusing, and can serve only to delay the
payment of benefits to an eligible claimant.
(b) a few comments argue that the adminis-
trative law judge should not be made aware
of the initial determination, as this aware-
ness might 'affect the administrative law
judge's impartiality.

Discussion and changes: (a) The initial de-
termination is a device to- begin the pay-
ment of benefits to claimants who are prob-
ably eligible without making the claimant
wait for the conclusion of lengthy formal
adjudication procedures. In order to achieve
this objective, section 424(a)(1)(A)) of the
Act requires the payment of benefits by the
fund in a claim where an operator has re-
fused to begin payments within 30 days
"after the date of an initial determination
of eligibility by the Secretary" (see also sec-
tion 435(a)(2)(A) of the Act). "Initial deter-
mination" was not a term used in the De-
partment's rules Issued under the 1972 Act,
nor is the term elsewhere defined by Con-
gress. Accordingly, because of the statutory
change, the point In time when an initial de-
termination is made must be fixed. It would
not be appropriate to fix the time of an ini-
tial determination until all evidence submit-
ted during the informal stage of proceedings
Is considered, and a decision on the basis of
this evidence is made.

While the Department continues in its
belief that the procedures specified in the
proposed rules are consistent with the law
and the Secretary's obligations as a trustee
of the fund, it is clear from the public com-
ments that the section was too confusing,
and it is simplified In this document.

(b) The Department does not agree that
the initial determination should not be com-
municated to the administrative law judge.
The initial determination is the only docu-
ment which is readily available to support a
finding that an operator is liable to reim-
burse the fund for payments made as a
result of such operator's refusal to pay an
approved claim at the end of infol-nal pro-
ceedings. As such, the inclusion of the Ini-
tial determination in the record is wholly
appropriate. The initial determination does
not analyze the merits of the claim or indi-
cate the evidence relied upon by the deputy
commissioner in reaching a decision, and
consideration of the findings of the deputy
commissioner, even if they were known, is
precluded Q§ 725.455).

RULES AND REGULATIONS

§ 725.421 Referral of a claim to the Office
of Administrative Law Judges.

(a) In any claim for which a formal
hearing is requested or ordered, and
with respect to which the deputy com-
missioner has completed development
and adjudication without having re-
solved all contested issues in the claim,
the deputy commissioner shall refer
the claim to the Office of Administra-
tive Law Judges for a hearing. If the
deputy commissioner with jurisdiction
over the claim is located at any place
outside Washington, D.C., such deputy
commissioner shall forward a claim
with respect to which a hearing is re-
quired by this part to the DCMWC in
Washington, D.C., which shall refer
the claim to the Office of Administra-
tive Law Judges for appropriate pro-
ceedings.

(b) In any case referred to the Office
of Administrative Law Judges under
this section, the deputy commissioner
shall transmit to that office the fol-
lowing documents, which fshall be
placed in the record at the hearing
subject to the objection of any party:
(1) Copies of the claim form of forms;
(2) any statement, document, or plead-
ing submitted by a party to the claim;
(3) a copy of the notification to an op-
erator of its possible liability for the
claim; (4) all evidence submitted to the
deputy commissioner under this part;
(5) any written stipulation of law or
fact or stipulation of contested and
uncontested issues entered into by the
parties; (6) any pertinent forms sub-
mitted to the deputy commissioner; (7)
the statement by the deputy commis-
sioner of contested and uncontested
issues in the claim; and (8) the deputy
commissioner's initial determination
of eligibility or other documents nec-
essary to establish the right of the
fund to reimbursement, if appropriate,
Copies of the transmittal notice shall
also be sent to all parties to the claim.

(c) A party may at any time request
and obtain from the deputy commis-
sioner copies of documents transmit-
ted to the Office of Administrative
Law Judges under paragraph (b) of
this section. If the party has previous-
ly been provided with such documents,
additional copies may be sent to the
party upon the payment of a copying
fee to be determined by the deputy
commissioner.

Comments received: (a) A number of com-
ments oppose the automatic inclusion In the
hearing record of documents previously sub-
mitted to the deputy commissioner. (b) In
particular, there is one objection to the
transmittal of the initial determination.

Discussion and changes: (a) It is the opin-
ion of the Department that the transmittal
of evidentiary material already submitted to
the deputy commissioner to the administra-
tive law judge for inclusion in the record
will both expedite the hearing and elimi-
nate the need for additional unnecessary
preparation by the parties. It will also

reduce the possibility that relevant evidence
will be omitted from the record or over-
looked, and should be of significant assist-
ance to unrepresented claimants and all
other parties alike.

Hearsay rules and similar rules which
might be used to exclude evidence in a court
proceeding are not applicable to the adjudi-
cation of a black lung claim (see
§725.455(b)), and are clearly inconsistent
with the intent of the Act. It would be virtu-
ally impossible for a claimant to afford the
cost of compliance with formal rules of evi-
dence and the Department will not impose
any such rules. If an operator or other
party desires to challenge any other party's
evidence, the rules provide ample opportuni
ty to do so, and similarly, any objection to
evidence transmitted shall be considered In
the course of the proceedings (§ 725.455(b)),

(b) See paragraph b) of the discussion
and changes, following § 725.420. Conform.
ing changes are made in this section. The
automatic transmittal of the memorandum
of conference is also omitted. This should
not be construed to preclude the Introduc-
tion into evidence of the memorandum of
conference in appropriate cases.

§ 725.422 Legal assistance.

The Secretary or his or her designee
may, upon request, provide a claimant
with legal assistance in processing a
claim under the Act. Such assistance
may be made available to a claimant In
the discretion of the Solicitor of Labor
or his or her designee at any time
prior to or during the time in which
the claim Is being adjudicated and
shall be furnished without charge to
the claimant. Representation of a
claimant in adjudicatory proceedings
shall not be provided by the Depart-
ment of Labor unless it is determined
by the Solicitor of Labor that such
representation is in the best interests
of the black lung benefits program. In
no event shall representation be pro-
vided to a claimant in a claim with re-
spect to which the claimant's interests
are adverse to those of the Secretary
of Labor or the fund.

Comments received: (a) One comment ob-
Jects to the use of fund resources for the
purpose of providing legal assistance to
claimants, and challenges the legal authorl-
ty for such representation. (b) One com-
ment disagrees that the Solicitor should be
allowed to determine when legal assistance
will be provided, and urges the use of the
legal assistance provision appearing In the
1973 rules.
iDiscussion and changes. (a) Section

39(c)(1) of the Longshoremen's Act autho-
rizes the Secretary to provide legal assist-
ance to claimants. This provision Is unaf-
fected by the obligation of the fund to pay
for all administrative services provided by
the Department in connection with the
Black Lung Benefits program.

(b) This section is not more restrictive
than the former legal assistance provision
(20 CFR § 725.416 (1973)). Under both the
old rule and this rule, legal information and
assistance, but not representation, were rou-
tinely made available to claimants. Al.
though not specified in the prior rule, the
decision to commit resources to a claimant's
case was always within the discretion of the
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Solicitor, as the Solicitor is in the best posi-
tion to authorize the allocation of Depart-
ment of Labor legal staff resources. The lan-
guage of the section is changed to conform
the Department's legal assistance policy in
the black lung area with that in the Long-
shoremen's Act area.

Subpart E-Heaings

§ 725.450 Right to a hearing.

Any party to a claim (see § 725.360)
shall have a right to a hearing con-
cerning any contested issue of fact or
law unresolved by the deputy commis-
sioner. There shall be no right to a
hearing until the processing and adju-

* dication of the claim by the deputy
commissioner has been completed.
There shall be no right to a hearing in
a claim with respect to which a deter-
mination of the claim made by the
.deputy commissioner has become final
and effective in accordance with .this
part.

Comments receivecd: None for which a re-
sponse is required.

§ 725.451 Request for hearing.

After the completion of proceedings
before the deputy commissioner, or as'
is otherwise indicated in this part, any
party may in writing request a hearing
on any contested issue of fact or law.
A deputy commissioner may on his or
her own initiative refer a case for
hearing. If a hearing is requested, or if
a deputy commissioner determines
that a hearing is necessary to the reso-
lution of any issue, the claim shall be
referred to the Chief Administrative
Law Judge for a hearing under
§ 725.421.-

Comments received: (a) One comment rec-
ommends that a claimant should be allowed
to request a hearing by telephone. (b) One
comment recommends that the deputy com-
missioner should be required to terminate
the processing of a claim as soon as a hear-
ing is requested, and immediately forward
the claim for a hearing.

Discussion and changes: (a) In order to
preserve the rights of all parties, a written
request for a hearingis necessary.

(b) A party should not be allowed to pro-
ceed to a hearing before informal proce-
dures are completed. It is not appropriate
for a hearing to go forward until the issues
are fully identified and most evidentiary de-
velopment completed. These preliminary ac-
tivities are within the purview of the deputy
commissioner, and not the administrative
law judge.

§725.452 Type of hearing;, parties.

(a) A hearing held under this part
shall be conducted by an administra-
tive law judge designated by the Chief
Administrative Law Judge. Except as
otherwise provided by this part, all
hearings shall be conducted in accord-
ance with the provisions of 5 U.S.C.
554 et seq.

(b) All parties to a claim shall be
permitted to participate fully at a

hearing held in connection with such
claim.

(c) A full evidentlary hearing need
not be conducted If a party moves for
summary Judgment and the adminis-
trative law Judge determines that
there Is no genuine issue as to any ma-
terial fact and that the moving party
is entitled to the relief requested as a
matter of law. All parties shall be enti-
tled to respond to the motion for sum-
mary judgment prior to decision there-
on.

Comments received: A number of com-
ments recommend that summary Judgment
procedures should not be available In the
case of an unrepresented clalmnt.

Discussion and change" Summary judg-
ment without an oral proceeding is appro-
priate only where there Is no genuine Issue
of material fact to be resolved. In such a
case, the oral proceeding can serve no useful
purpose to either the represented or unre-
presented claimant. A sImilar procedure was
included In the prior rules and proved effec-
tive.

§ 725.453 Notice of hearing.
All parties shall be given at least 30

days written notice of the date and
place of a hearing and the Issues to be
resolved at the hearing. Such notice
shall be sent to each party or repre-
sentative by certified mail.

Comments receivred A number bf com-
ments argue that 10 days notice of hearing
Is too short a period to permit adequate
preparation.

Discussion and changes: The Department
agrees and the period 13 extended to 30
days.

§ 725.453A Tirfe and place of hearing.
(a) The Chief Administrative Law

Judge shall assign a definite time and
place for a formal hearing, and shall,
where possible, schedule the hearing
to be held at a place within 75 miles of
the claimant's residence unless an al-
ternate location Is requested by the
claimant.

(b) If the claimant's residence is not
in any State, the Chief Administrative
Law Judge may, In his or her discre-
tion, schedule the hearing In the coun-
try of the claimant's residence.

(c) The Chief Administrative Law
Judge or the administrative law Judge
assigned the case may in his or her
discretion direct that a hearing with
respect to a claim shall begin at one lo-
cation and then later be reconvened at
another date and place.

Comments received: (a) A few comments
recommend that the hearing should be held
within 25 or 50 miles of the claimant's resi-
dence rather than 75, or that a claimant
should be allowed to request a specific loca-
tion for a hearing. (b) One comment recom-
mends that a hearing should be conducted
within a limited time after the claim Is for-
warded to the Office of Administrative Law
Judges.

Discussion and chayge=: (a) Under most
circumstances, hearings will be held much

closer than 75 miles from the clamant's
residence. In extraordinary circumstances,
an administrative law Judge will hold a
hearing In a clamant's home, and this has
been done In the past. However, In order to
preserve flexibility in schedullng and to
maximize the use of limited resources, an
outside limit of 75 miles is considered neces-
sy by the Department- Any claimant may
request a specific location for a hearing, and
that request will be honored If possible.

(b) In view of limited resources, the De-
partment cannot require that a hearing be
conducted within a specified time from the
date the claim Is forwarded for a hearing.
Every effort will be made to conduct a hear-
ing as soon as possible after the request for
hearing is transmitted to the Office of Ad-
ministrative Law Judges.

§ 725.454 Change of time and place for
hearing;, transfer of eases.

(a) The Chief Administrative Law
Judge or administrative law judge as-
signed the case may change the time
and place for a hearing, either on his
or her own motion or for good cause
shown by a party. The administrative
law Judge may adjourn or postpone
the hearing, or reopen the hearing for
the receipt of additional evidence, for
good cause shown, at any time prior to
the mailing to the parties of the deci-
sion in the case. Unless otherwise
agreed, at least 10 days notice shall be
given to the parties of any change in
the time or place of hearing.

(b) The Chief Administrative Law
Judge may for good cause shown
transfer a case from one administra-
tive law judge to another.

Comments received: None.

§ 725.455 Hearing procedures, generally.
(a) GeneraL The purpose of any

hearing conducted under this subpart
shall be to resolve contested issuer of
fact or law. Except as provided in
§725.421(b)(8). any findings or deter-
minations made with respect to a
claim by a deputy commissoner shall
not be considered by the adminktra-
tive law judge.

(b) Evidence. The administrative law
Judge shall at the hearing inquire
fully- into all matters at issue and
shall not be bound by common law or
statutory rules of evidence, or by tech-
nical or formal rules of procedure,
except as provided by 5 US.C. 554 and
this subpart. The administrative law
Judge shall receive into evidence the
testimony of the witnesses and parties,
the evidence submitted to the Office
of Administrative Law Judges by the
deputy commissoner under §725.421,
and such additional evidence as may
be submitted in accordance with the
provisions of this subpart. The admin-
istrative law judge may entertain the
objections of any party to the evidence
submitted under this section.

(c) Procedure. The conduct of the
hearing and the order in which allega-
tions and evidence shall be presented
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shall be within the discretion of the
.administrative law judge and shall
afford the parties an opportunity for a
fair hearing.

Comments received: (a) A few comments
suggest the development of separate rules
to be applied in the case of an unrepresent-
ed claimant. (b) One comment recommends
that hearings should not be de novo.

Discussion and changes: (a) Separate
rules for an unrepresented claimant are nei-
ther necessary nor justified. The adminis-
trative law Judge has ample authority to
protect the rights of the unrepresented
claimant and Is required to do so.

(b) The Administrative Procedure Act, as
incorporated, requires de novo hearings.

§ 725.456 Introduction of documentary
evidence.

(a) All documents transmitted to the
Office of Administrative Law Judges
under § 725.421 shall be placed into
evidence by the administrative law
judge as exhibits of the Director, sub-
ject to objection by any party.

(b)(1) Any other documentary mate-
rial, including medical reports, which
was not submitted to the deputy com-
missioner, may be received in evidence
subject to the objection of any party,
If such evidence is sent to all other
parties within 20 days before a hearing
is held in connection with the claim.

(2) Documentary evidence, which is
not exchanged with the parties in ac-
cordance with this paragraph, may be
admitted at the hearing with the writ-
ten consent of the parties or on the
record at the hearing, or upon a show-
ing of good cause why such evidence
was not exchanged in accordance with
this paragraph. If documentary evi-
dence is not exchanged in accordance
with paragraph (b)(1) of this section
and the parties do not waive the 20-
day requirement or good cause is not
shown, the administrative law judge
shall either exclude the late evidence
from the record or remand the claim
to the deputy commissioner for consid-
eration of such evidence.

(3) A medical report which is not
made available to the parties in ac-
cordance with paragraph (b)(1) of this
sectioft shall not be admitted into evi-
dence in any case unless the hearing
record is kept open for at least 30 days
after the hearing to permit the parties
to take such action as each considers
appropriate in response to such evi-
dence. If, in the opinion of the admin-
istrative law judge, evidence is with-
held from the parties for the purpose
of delaying the adjudication of the
claim, the administrative law judge
may exclude such evidence from the
hearing record and close the record at
the conclusion of the hearing.

(4) Notwithstanding any other provi-
sion of this paragraph, documentary
evidence other than medical reports
which is presented or discovered in
connection with the testimony of a

witness at the hearing may be ad-
mitted into the hearing record, subject
to the objection of any party.
(c) All medical records and reports

submitted by any party shall be con-
sidered by the administrative law
judge in accordance with the quality
standards contained in part 718 of this
subchapter as amended from time to
time.
(d) Documentary evidence which is

obtained by any party during the time
a claim is pending before the deputy
commissioner, and which is withheld
by such party until the claim is for-
warded to the Office of Administrative
Law Judges shall, notwithstanding
paragraph (b) of this section, not be
admitted into the hearing record in
the absence of extraordinary circum-
stances, unless such admission is re-
quested by any other party to the
claim (see § 725.414(e)).
(e) If, during the course of a hear-

ing, it is determined by the adminis-
trative law judge that the documen-
tary evidence submitted in accordance
with this section is incomplete as to
any issue which must be adjudicated,
the administrative law judge may, in
his or her discretion, remand the claim
to the deputy commissioner with
instructions to develop only such addi-
tional evidence as is required, or allow
the parties a reasonable time to obtain
and submit such evidence, before the
termination of the hearing.

Comments received" (a) Many objections
to this section have been received. In sum,
the commentors did not think It fair or ap-
propriate to limit the right of-any party to
submit evidence to the administrative law
judge If it was not previously submitted to
the deputy commissioner. A few comments
recommend various alternatives, including a
requirement that evidence be exchanged 20
days or more prior to a hearing. (b) Some
comments object to the requirement limit-
ing the admissibility of medical reports
without first submitting them for quality
review. (c) Some comments object to the
privilege which protects the deputy commis-
sioner's work product.

Discussion and changes: (a) As indicated
in paragraph (b) of the Discussion and
changes following § 725.420, in designing the
proposed procedures, the Department in-
tended to expedite the claims process, elimi-
nate- surprise, and require the parties to un-
dertake a timely development of their posi-
tions. The Department has been much criti-
cized for delays in the claims process, and it
was hoped that the proposed procedures
would help to eliminate some of this delay.
The proposed procedures were not intended
to exclude any evidence, but were designed
to impose severe consequences for a party
who simply did nothing until the claim was
set for a hearing. However, the Department
recognizes that many claimants do not
obtain representation until shortly before a
hearing. Once representation is secured,
new evidence is often obtained. The Depart-
ment does not think it appropriate to place
a previously unrepresented claimant at a
disadvantage, and accordingly, this section
has been significantly revised.

The revision requires each party to obtain
and exchange evidence within 20 days
before the hearing. Evidence which was
withheld may still be excluded.

(b) The Department is required by the Act
to issue and enforce quality standards to be
applied to all medical evidence collected In
connection with a claim. This responsibility
does not diminish when a claim comes
before an administrative law Judge. Some
changes are made, however, to make the
quality control function consistent with re-
vised procedures.

(c) Upon consideration of the comments,
the Department has removed the privilege
exempting the deputy commisioner's work
product from discovery. This revision
should not be construed as a general waiver
of the Director's right to oppose the discov-
ery of any document in his or her custody
which is either privileged, irrelevant, or oth-
erwise inappropriate for admission into evi.
dence in any claim.

§ 725.457 Witnesses.
(a) Witnesses at the hearing shall

testify under oath or affirmation. The
administrative law judge and the par-
ties may question witnesses with re-
spect to any matters relevant and ma-
terial to any contested issue. Any
party who intends to present the testi-
mony of an expert witness at a hear-
ing shall so notify all other parties to
the claim at least 10 days before the
hearing. The failure to give notice of
the appearance of an expert witness In
accordance with this paragraph,
unless notice is waived by all parties,
shall preclude the presentation of tes-
timony by such expert witness.

(b) No person shall be required to
appear as a witness in any proceeding
before an administrative law Judge at
a place more than 100 miles from his
or her place of residence, unless the
lawful mileage and witness fee for 1
day's attendance is paid in advance of
the hearing date.

Comments received: Comments object to
the prohibition against the appearance of
Department of Labor personnel as wit-
nesses.

Disussion and changes: (a) The Depart-
ment agrees that the blanket prohibition
against the appearance of Department of
Labor personnel as witnesses Is inappropri-
ate, and It has been deleted from the rule.
The change should not be construed as a
waiver of the Dep~artment's right to oppose
a request for Department of Labor person-
nel to appear as witnesses, on a case-by-case
basis.

(b) A change is made to require prior
notice of an appearance by an expert wit-
ness, consistent with the revision of
§ 725.456.

§ 725.458 Deposition; interrogatories.
The testimony of any witness or

party may be taken by deposition or
interrogatory according to the rules of
practice of the Federal district court
for the Judicial district in which the
case is pending (or of the U.S. District
Court for the District of Columbia if
the case is pending in the District or
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outside the United States), except that
at least 30- days prior notice of any
deposition shall be given to all parties
unless such notice is waived. No post-
hearing deposition or interrogatory
shall be permitted unless authorized
by the administrative law judge upon
the motion of a party to the claim.

Comments received: (a) Comments recom-
mend that the 30-day notice requirement
should be subject to waiver. (b) One com-
ment urges that the Department pay for de-
positions or interrogatories obtained by a
claimant. (c) One comment recommends
clarification of the post-hearing procedures
for obtaining evidence by deposition or in-
terrogatory.

Discussion and changes (a) The Depart-
ment agrees that the notice requirement
should be subject to waiver and this change
is made.

(b) The Department is not authorized, nor
are any funds available, to pay for a deposi-
tion or interrogatory obtained by any party.

(c) The Department agrees that the post-
hearing procedures for obtaining evidence
by deposition or interrogatory need clarifi-
cation and this clarification is reflected in
this rule.

§ 725.459 Witness fees.
(a) A witness summoned to hearing

before an administrative law judge, or
whose deposition is taken, shall re-
ceive the same fees and mileage as wit-
nesses in courts of the United States.
Except as provided in paragraph (c) of
this section, such fees shall be paid by
the party summoning the witness.

(b) No claimant shall be required to
bear the financial responsibility for
producing an expert witness for cross-
examination if such expert witness, re-
gardless of his or her availability to
attend the hearing, has previously
submitted depositions, interrogatories,
or medical reports. Such expert wit-
ness, if he or she is required to attend
the hearing, respond to interrogatories
or give a deposition, shall be sum-
moned and shall have his or her
expert witness fee paid by the party
who summons such witness.

(c) If a claimant is determined enti-
tled to benefits, there may be assessed
as costs against a responsible operator,
if any, fees and mileage for necessary
witnesses attending the hearing at the
request of the claimant. Both the ne-
cessity for the witness and the reason-
ableness of the fees of any expert wit-
ness shall be approved bythe adminis-
trative law judge. The amounts award-
ed against a responsible operator as at-
torney's fees, or costs, fees and mile-
age for witnesses, shall not in any re-
spect affect or diminish benefits pay-
able under the Act.

Comments received: One comment argues
that this section denies an operator the
right to cross-examine a claimant's expert
witness and recommends that the section
specify an operator's right to obtain the tes-
timony of a claimant's expert witness by
deposition or interrogatory.

Discussion and change" This section does
not deny an operator the right to crow-ex-
amine a claimant's expert witnes either by
deposition, Interrogatory, or at the hearing.
It provides only that the operator must pay
for such evidence If It is cought Few claim-
ants will have the financial resources to pay
the high cost of cross-examination of an
expert witness. The operator may, of course,
have the claimant examined by a physician
which It selects, and have the claimant's evi-
dence reviewed by a physician which it ze-
lects.

§ 725.459A Oral argument and written al-
legations.

The parties, upon request, may be
allowed a reasonable time for the pres-
entation of oral argument at the hear-
ing. Briefs or other written statements
or allegations as to facts or law may be
filed by any party with the permission
of the administrative law judge.
Copies of any brief or other written
statement shall be filed with the ad-
ministrative law Judge and served on
all parties by the submitting party.

Comments recited." None for which a re-
sponse Is required.

§725.460 Consolidated hearings.
When two or more hearings are to

be held, and the same or substantially
-similar evidence is relevant and mate-
rfal to the matters at Issue at each
such hearing, the Chief Administra-
tive Law Judge may, upon motion by
any party or on his or her own motion;
order that a consolidated hearing be
conducted. Where consolidated hear-
ings are held, a single record of the
proceedings shall be made and the evi-
dence introduced in one claim may be
considered as introduced in the others,
and a separate or joint decision shall
be made, as appropriate.

Comments received: None for which a re-
sponse is required.

§725.461 Waiver of right to appear and
present evidence.

(a) If all parties waive their right to
appear before the administrative law
judge, it shall not be necessary for the
administrative law Judge to give notice
of, or conduct, an oral hearing. A
waiver of the right to appear shall be
made in writing and filed with the
Chief Administrative Law Judge or
the administrative law Judge assigned
to hear the case. Such waiver may be
withdrawn by a party for good cause
shown at any time prior to the mailing
of the decision in the claim. Even
though all of the parties have filed a
waiver of the right to appear, the ad-
ministrative law judge may, neverthe-
less, after giving notice of the time
and place, conduct a hearing if he or
she believes that the personal appear-
ance and testimony of the party or
parties would assist in ascertaining the
facts in issue in the claim. Where a
waiver has been filed by all parties,
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and they do not appear before the ad-
ministrative law Judge personally or
by representative, the administrative
law Judge shall make a record of the
relevant documentary evidence sub-
mitted In accordance with this part
and any further wrlttkn stipulations of
the parties. Such documents and stip-
ulations shall be considered the evi-
dence of record in the case and the de-
cision shall be based upon such evi-
dence.

(b) Except as provided in
§725.456(a), the unexcused failure of
any party to attend. a hearing shall
constitute a waiver of such party's
right to present evidence at the hear-
ing, and may result in a dismial of
the claim (see § 725A65).

Comments received: One comment recomi-
mends that the Department explain thi
consequences of a waiver of appearance to
claimants.

Discussion and chang= A claimant who
falls to appear at a hearing is always given
the opportunity to explain why he or she
did not appear before the record Is closed or
the claim is diam ed (§ 725.465). The conse-
quences of a claimant's failure to attend a
hearing are generally described in the ad-
minitrative law judge's order to show cause
requesting an explanation why the claimant
failed to appear at a hearing.

§ 725A62 Withdrawal of controversion of
Issues set for formal hearing, effect.

A party may, on the record, with-
draw his or her controversion of any
or all issues set for hearing. If a party
withdraws his or her controversion of
all issues, -the administrative law judge
shall remand the case to the deputy
commissioner for the issuance of an
appropriate order.

Comments received: None.

§725.463 Issues to be resolved at hearing,
new Issues.

(a) Except as otherwise provided in
this section, the hearing shall be con-
fined to those contested issues which
have been Identified by the deputy
commissioner (see § 725.421) or any
other issue raised n writing before the
deputy commissioner.

(b) An administrative law judge may
consider a new issue only if such issue
was not reasonably ascertainable by
the parties at the time the claim was
before the deputy commissioner. Such
new issue may be raised upon applica-
tion of any party, or upon an. adminis-
trative law judge's own motion, with
notice to all parties, at any time after
a claim has been transmitted by the
deputy commissioner to the Office of

rAdministrative Law Judges and prior
to decision by an administrative law
judge. If a new Issue Is raised, the ad-
ministrative law judge may, in his or
her discretion, either remand the case
to the- deputy commissioner with
instructions for further proceedings,
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hear and resolve the new issue, or
refuse to consider such ndw issue.

(c) If a new issue is to be considered
by the administrative law judge, a
party may, upon request, be granted
an appropriate continuance.

Comments received: A few comments rec-
ommend that the consideration of new
issues should be allowed, especially in the
case of an unrepresented claimant.

Discussion and changes: The Department
does not agree that a party should be al-
lowed to raise at a hearing, new Issues
which could have and should have been
raised before the deputy commissioner. The
right to raise new issues when a claim is for-
warded for a hearing has been a cause of
needless delay in the adjudication of some
claims, and is inappropriate In light of the
claims procedure established by these rules.

This section Is not intended to prevent a
new issue from being raised If new evidence

'brings the issue to light, nor should this sec-
tion be construed to, In any way, impair any
party's right or ability to address a previous-
ly raised Issue or properly submitted evi-
dence.

The deputy commissioner is responsible
for ensuring that all Issues in a claim are
properly formulated, regardless of vlhether
the claimant is represented. This approach
has worked well in the past and there is no
reason to believe that a special rule for un-
represented claimants is appropriate.

§ 725.464 Record of hearing.
All hearings ihall be open to the

public and shall be mechanically or
stenographically -reported. All evi-
dence upon which the administrative
law judge relies for decision shall be
contained in the transcript of testimo-
ny, either directly or by appropriate
reference. All medical reports, exhib-
Its, and any other pertinent document
or record, either in whole or in -materi-
al part, introduced as evidence, shall
be marked for identification and incor-
porated into the record.

Comments received: None for which a re-
sponse is required.

§ 725.465 Dismissals for cause.
(a) The administrative law judge

may, at the request of any party, or on
his or her own motion, dismiss a claim:

(1) Upon the failure of the claimant
or his or her representative to attend a
hearing without good cause;

(2) Upon the failure of the claimant
to comply with a lawful order of the
administrative law judge; or

(3) Where there has been a prior
final adjudication of the claim or de-
fense to the claim under the provi-
sions of this subchapter and nb new
evidence is submitted (except as pro-
vided in part 727 of this subchapter).

(b) A party who is not a proper party
to the claim (see § 725.360) shall be
dismissed by the administrative law
judge.

(c) In any case where a dismissal of a
claim, defense, or party is sought, the
administrative law Judge shall issue an

order to show cause why the dismissal
should not be granted and afford all
parties a reasonable time to respond to
such order. After the time for re-
sponse has expired, the administrative
law judge shall take such action as Is
appr6priate to rule on the dismissal,
which may include an order dismissing
the claim, defense or party.

(d) No claim shall be dismissed in a
case with respect to which payments
prior to final adjudication have been
made to the claimant in accordance
with §-725.522, except upon the motion
or written agreement of the Director.

Comments received: None.
Discussion and changes: A change is made

to reflect the right of a previously denied
claimant to file a new claim on the basis of
new evidence. (See Discussion and Changes
following § 725.310.)

§ 725.466 Order of dismissal.
(a) An order dismissing a claim shall

be served on the parties in accordance
with § 725.477. The dismissal of a
claim shall have the same effect as a
decision and order disposing of the
claim on its merits, except as provided
in paragraph (b) of this section. Such
order shall advise the parties of their
right to request review by the Benefits
Review Board.

(b) Where the Chief Administrative
Law Judge or the presiding adminis-
trative law judge Issues a decision and
order dismissing the claim after a
show cause proceeding, the deputy
commissioner shall terminate any pay-
ments being made to the claimant
under § 725.522, and the order of dis-
missal shall, if appropriate, order the
claimant to reimburse the Fund for all
benefits paid to the claimant.

Comments received One comment argues
that a claimant should not be required to
reimburse the Fund unless there is fault or
fraud.

Discussion and changes: The Act in cer-
tain specified situations requires the pay-
ment of benefits to an eligible claimant
prior to the final adjudication of the claim
(Act, section 424(a)(1)). If an earlier deter-
mination of entitlement is reversed, pay-
ments made by the Fund prior to final adju-
dication were invalid and it is the responsi-
bility of the Secretary as trustee of the
Fund to recoup whatever has been paid.

§ 725.475 Termination of hearings.
Hearings are officially terminated

when all the evidence has been re-
ceived, witnesses heard, pleadings and
-briefs submitted to the administrative
law judge, and. the transcript of the
proceedings has been printed and de-
livered to the administrative law
judge.

Comments received: None.

§ 725.476 Issuance of decision and order.
Within 20 days after the official ter-

mination of the hearing (see
§.725.475), the administrative law

judge shall issue a decision and order
with respect to the claim making an
award to the claimant, rejecting the
claim, or taking such other action as Is
appropriate.

Comments received: None.

§ 725.477 Form and contents of decision
and order.

(a) Orders adjudicating claim." for
benefits shall be designated by the
term "decision and order" or "supple-
mental decision and order" as appro-
priate, followed by a descriptive
phrase designating the particular type
of order, such as "award of benefits,"
"rejection of claim," "suspension of
benefits," "modification of award."

(b) A decision and order shall con-
tain a statement of the basis of the
order, the names of the parties, find-
ings of fact, conclusions of law, and an
award, rejection or other appropriate
paragraph containing the action of
the administrative law Judge, his or
her signature and the date of issuance,
A decision and order shall be based
upon the record made before the ad-
ministrative law judge.

Comments received: None.

§ 725.478 Filing and service of decision
and order.

On the date of Issuance of a decision
and order under § 725.477, the admin-
istrative law judge shall serve the deci-
sion and order on all parties to the
claim by certified mail. On the same
date, the original record of the claim
shall be returned to the DCMWC in
Washington, D.C., and the decision
and order shall be considered to be
filed in the office of the deputy com-
missioner. Immediately upon receipt
of a decision and order awarding bene-
fits, the deputy commissioner shall
compute the amount of benefits due,
including any interest or penalties,
and the amount of reimbursement
owed the Fund, if any, and so notify
the parties. Any computation made by
the deputy commissioner under thiS
paragraph shall strictly observe the
terms of the award made by the ad-
ministrative judge.

Comments received. Comments support
this procedure. One comment recommends
clarification of the manner In which bene-
fits due are computed.

Discussion and changes: The Department
agrees that there should be a clarification
of the manner in which benefits duo are
computed. The deputy commissioner Is re-
sonsible for computing the amount of bene-
fits or reimbursement due in accordance
with the administrative law judges order. It
would not be possible for the a stratve
law judge to compute exact amounts, Cfpe
cially In view of the complex computations
which may be involved and the pamato of
time between the hearing and an award of
benefits. This responsibility is properly
placed with the deputy commissloner, who
will utilize the resources of the Department
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to see that the computation is properly
made, and immediately notify the parties. A
change is made to reflect this procedure.

§ 725.479 Finality of decisions and orders.
(a) A decision and order shall

become effective when filed in the
office of the deputy commissioner (see
§ 725.478), and unless proceedings for
suspension or setting aside of such
order are instituted within 30 days of
such filing, the order shall become
final at the expiration of the 30th day
after such filing (see § 725.481).

(b) Any party may, within 30 days
after the filing of a decision and order
under § 725.478, request a reconsider-
ation of such decision and order by
the administrative law judge. The pro-
cedures to be followed in the reconsid-
eration of a decision and order shall be
determined by the administrative law
judge.

(c) The time for appeal to the Bene-
fits Review Board shall be suspended
during the consideration of a request
for reconsideration. After the adminis-
trative law judge has issued and filed a
denial of the request for -reconsider-
ation, or a revised decision and order
in accordance ivith this part, any dis-
satisfied party shall have 30 days
within which to institute proceedings
to set aside the new decision and order
or affirmance of the original decision
and order.
. Comments received' None.

§ 725.480 Modification of decisions and
orders.

(a) A party who is dissatisfied with a
decision and order which has become
final in accordance with § 725.479 may
request a modification of the decision
and order-if the conditions set forth in
§ 725.310 are met.

Comiments received: One comment re-
quests clarification of the official author-
ized to modify a decision and order of an ad-
ministrative law judge.

Discussion and changes: This section pro-
vides, in accordance with Section 22 of the
Longshoremen'z Act, that a modification of
a decision and order may be sought as pro-
vided in §725.310. Section 725.310 requires
that a request for modification be first ad-
dreised to the deputy commissioner who is
properly responsible for the investigation of
the basis on which a modification is request-
ed. Contested issues unresolved by the
deputy commissioner may be referred to the
Office of Administrative Law Judges for a
hearing.

§ 725.481 Right to appeal to the Benefits
Review Board.-

Any party -dissatisfied with a deci-
sion and order issued by an adminis-
trative law judge may, before the deci-
sion and order becomes final (see
§ 725.479), appeal the decision and
order to the Benefits Review Board. A
notice of appeal shall be filed with the
Board. Proceedings before the Board

shall be conducted In accordance with
Part 802 of this title.

Comments receired., One comment points
out that appeals to the Board are, according
to the Board rules, filed with the deputy
commissioner.

Discussion and changes: The change con.
tained In these rules reflects a change In
Board procedures which will be set out in
the forthcoming revision of the Board's
rules. Until revised rules are published by
the Board, appeals may be flied either with
the Board or the deputy comm ioner.

§725.482 Judicial review.
(a) Any person adversely affected or

aggrieved by a final order of the Bene-
fits Review Board may obtain a review
of that order in the U.S. court of ap-
peals for the circuit in which the
injury occurred by filing In such court
within 60 days following the issuance
of such Board order a written petition
praying that the order be modified or
set aside. The payment of the amounts
required by an award shall not be
stayed pending final decision In any
such proceeding unless ordered by the
court. No stay shall be Issued unless
the court finds that irreparable injury
would otherwise ensue to an operator
or carrier.

(b) The Director, Office of Workers'
Compensation Program, as designee of
the Secretary of Labor responsible for
the administration and enforcement of
the Act, shall be considered the proper
party to appear and present argument
on behalf of the Secretary of Labor in
all review proceedings conducted pur-
suant to this part and the Act, either
as petitioner or respondent.

Comments received: None for which a re-
sponse Is required.

§725.483 Costs in proceedings brought
without reasonable grounds.

If a United States court having Juris-
diction of. proceedings regarding any
claim or final decision and order, de-
termines that the proceedings have
been instituted or continued before
such court without reasonable ground.
the costs of such proceedings shall be
assessed against the party who has so
instituted or continued such proceed-
ings.

Comments receired None.

Subpart F-Responsible Coal Mine
Operators

GENERAL PRovIsIoNs

§725.490 Statutory provisions and scope.
(a) One of the major purposes of the

black lung benefits amendments of
1977 is to provide a more effective
means of transferring the responsibill-
ty for the payment of benefits from
the Federal government to the coal in-
dustry with respect to claims filed
under this part. In furtherance of this

goal, a Black Lung Disability Trust
Fund financed by the coal industry
was established by the Black Lung
Benefits Revenue Act of 1977. The pri-
mary purpose of the Fund is to pay
benefits with respect to all claims in
which the last coal mine employment
,'of the miner on whose account the
claim was filed occurred before Janu-
ary 1, 1970. With respect to claims in
which the miner's last coal mine em-
ployment occurred after January 1,
1970, individual coal mine operators
will be liable for the payment of bene-
fits. Where no such operator exists or
the operator determined to be liable is
in default In any case, the Fund shall
pay the benefits due and seek reim-
bursement as s appropriate. In addi-
tion, the Black Lung Benefits Reform
Act of 1977 amended certain provi-
sions affecting the scope of coverage
under the Act and describing the ef-
fects of particular corporate transac-
tions on the liability of operators.

(b) The provisions of this subpart
define the term "operator," prescribe
the manner in which the identity of
an operator which may be liable for
the payment of benefits-referred to
herein as a "responsible operator"-
will be determined, and briefly de-
scribe the obligations of operators to
secure the payment of benefits. (See
also Part 726 of this subchapter.)

Comments received: See Discussion -and
Changes following §§ 725.491-725.493.

Discussion and changes:None.

§725.491 Operator defined. -
(a) In accordance with Section 3(d)

of the Act, an operator for purposes of
this part is "any owner, lessee or other
person who operates, controls, or su-
pervises a coal mine or any independ-
ent contractor performing services or
construction at such mine." In accord-
ance with Sections 402(d) and 422(b)
of the Act, certain other employers,
including those engaged in coal mine
construction, maintenance, and trans-
portation, shall also be considered to
be operators for purposes of this part.
An independent contractor or self-em-
ployed miner, construction worker,
coal preparation worker, or transpor-
tation worker may also be considered a
coal mine operator for purpose of this
part. It is Congress intent that any
employer of a miner as defined in
§ 725.202(a) shall, to the extent appro-
priate, be considered an operator for
for the purposes of this part, and the
provisions of this part shall be con-
strued in accordance with this intent.

(b)(l) In determining which opera-
tor or other employer is the employer
of a particular miner, primary consid-
eratlon shall be giyen to, the identity
of the employer which is directly re-
sponsible for the supervision, oper-
ation and control of the mine or mines
or other facilities where the miner was
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employed. However, Congress has
made it clear that such supervision or
control may be directly or indirectly
exercised. Therefore, in appropriate
cases where, for example, the individu-
al or business entity most directly con-
nected with the mine site is not capa-
ble of assuming liability for the pay-
ment of benefits (§ 725.492(d)) or is no
longer in business and such individual
or business entity is a subsidiary of a
parent company, a member of a joint
venture, a partner in a partnership, or
is substantially owned or controlled by
another business entity, such parent
entity or other member of a joint ven-
ture or partner or controlling business
entity may be considered an operator
for purposes of this part, regardless of
the nature of its business activities.

(2) Where a coal mine is leased, and
the lease empowers the lessor to make
decisions with respect to the terms
and conditions under which coal is to
be extracted or prepared, such as, but
not limited to, the manner of extrac-
tion or preparation or the amount of
coal to be produced, the lessor may be
considered an operator with respect to
employees of the lessee. An individual
land owner or others who lease coal
lands or mineral rights, who have
never been coal mine operators or are
not in the regular business of leasing
coal mines, shall not be considered a
coal mine operator in accordance with
the terms of this section. Where* a
lessor previously operated a coal mine,
It may be considered an operator with
respect to employees of any lessee of
such mine, particularly where the leas-
ing arrangement was executed or re-
newed after the effective date of this
part and does not require the lessee to
secure benefits provided by the Act.

(3) In any claim in which the liabili-
ty of a lessor for claims arising out of
employment with a lessee is brought
into question, the lessee shall be con-
sidered primarily liable for the claim,
and the liability of the lessor may be.
established only after it has been de-
termined that the lessee is unable to
provide for the payment of benefits to
a successful claimant. In any case in-
volving the liability of a lessor for a
claim arising out of employment with
a lessee, any determination of lessor li-
ability shall be made on the basis of
the facts present in the case in consid-
eration of the terms and intent of the
act and this part.

(4) A former coal mine operator
which has become a lessor of coal
miner shall be liable for approved,
claims arising out of coal mine em-
ployment with such lessor during the
time the lessor was a coal mine opera-
tor, if such employment terminated on
or after January 1, 1970, and the con-
ditions for liability contained in
§ 725.492 are met.

(c) (1) An independent contractor
which performs or performed services
or engages or engaged in construction
at a mine or preparation or transpor-
tation facility may be held liable for
the payment of benefits under this
part as a coal mine operator with re-
spect to its employees who work or
have worked in or around a coal mine
or coal preparation or transportation
facility in the extraction, preparation,
or transportation of coal or in coal
mine construction in any period
during which such employees were ex-
posed to coal dust during their em-
ployment with such contractor. Such
contractor's status as an operator shall
not be contingent upon the amount or
percentage of its work or business re-
lated to activities in or around a mine,
nor upon the number or percentage of
its employees engaged in such activi-
ties.

(2) (1) Any individual who works or
has worked as a sole proprietor, a part-
ner in a partnership, a member of a
family business or who is otherwise
self-employed in or around a coal mine
or coal preparation or transportation
facility in the extraction, preparation,
or transportation of coal or in coal
mine construction during any period
such individual was exposed to coal
dust may be considered an operator
under this part.

(ii) A self-employed operator, de-
pending upon the facts of the case,
may be considered an employee of any
other operator, person, or business
entity which substantially controls, su-
pervises, or is financially responsible
for the activities of the self-employed
operator.

(ill) For the purposes of this part, a
lessor of a coal mine which leases such
mine to a self-employed operator shall
be considered the employer of such
self-employed operator and its employ-
ees if the lease or agreement is execut-
ed or renewed after the effective date
of this part and such lease or agree-
ment does not require the lessee to
guarantee the payment of benefits
which may be required under this
part.

Comments received, (a) Coal mine con-
struction employer comments: (1) Many
comments were received from coal mine
construction employers urging the Depart-
ment to exempt such employers from the
provisions of the Act, on the ground that
coal mine construction'workers are not ex-
posed to coal dust in the course of their em-
ployment; (2) a number of construction em-
ployers argue that their employees should
be required to provide "documented evi-
dence" of exposure to coal dust in their con-
struction employment as a precondition to
holding a construction employer liable for
benefits; (3) some comments recommend
that a showing of conditions "substantially
similar to those in an underground mine"
should be required before a construction
employer may be found liable for the pay-
ment of benefits.

(b) Coal mine lessor comments: Comments
received from the lessors of coal mines ex.
press vigorous opposition to the provlslon5
by which a lessor of coal mines may be con-
sidered a coal mine operator, or liable for
the employees of a lessee operator. Some
comments urge the absolute exclusion of
owners of coal lands or mineral rights or
any other person or entity that is not in-
volved in the actual day-to-day supervision
and control of mining or leased property,
Comments also urge that the rules make
clear that any liability which might be im-
posed on a lessor should be secondary to
that of a lessee.

Discussion and changes: (a) Construction
employer comments: (1) Section 2(d) of the
amendments to the Act defines the term
"miner" to 'include "an Individual who
works or has worked in coal mine construc.
tion or transportation in or around a coal
mine, to the extent such individual was ex
posed to coal dust as a result of such em-
ployment." Section 7(b) of amendments to
the Act exempts construction employers
from the insurance purchase requirements
of the Act and penalties for noncompliance,
but clearly sets forth the proposition that
coal mine construction employers are other-
wise liable for benefits awarded on account
of pneumoconlosis arising out of coal mine
construction employment (Act, section
422(b)). Moreover, section 3(d) of the Act
(the Federal Mine Safety and Health Act of
1977) was amended to include in the defini-
tion of "operator," "any independent con-
tractor performing services or construction
at [a] mine."

During consideration of these amend-
ments, Congress heard testimony from coal
mine construction business representatives
and others, who urged that coal mine con-
struction employers should be required to
both observe safety and health standards
when working on Jobs in or around coal
mines and to provide adequate compensa-
tion benefits to employees who were affect-
ed by pneumoconiosis as a result of such
work. In order to avoid the Imposition of an
unnecessary financial hardship on construc.
tion employers, Congress exempted them
from the coal tax, as well as the black lung
insurance requirements of the Act.

Upon consideration of information re-
ceived, Congress determined to settle the
previously litigated coverage question, and
unequivocally did so in favor of coal mine
construction employees by explicitly cover-
ing coal mine construction employers. The
Department cannot, by regulation, reconsid-
er Congress determination.

(2) One comment addressed the presump-
tion of exposure to coal dust contained in
§ 725.492(c). The presumption is established
on the basis of authority contained in sec-
tion 422(h) of the Act and is intended to
reallocate the burden of proving exposure
by placing this burden on the employer. Ex-
posure to coal dust Is, of course, an Impor-
tant element in a claim involving an opera-
tor since, with only a few exceptions, an op-
erator's liability is contingent upon proof
that the miner's pneumoconlosLs arose at
least in part out of employment with such
operator (Act, section 422 ()). It is the De-
partment of Labor's responsibility to estab-
lish that the liability for a particular claim
lies with an operator rather than the trust
fund. The Department has no independent
knowledge of the specific conditions of a
miner's employment. Only the employer has
the information which might serve to ab-
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solve it of liability under section 422(c) of
the Act. The exposure presumption is au-
thorized by section 422(h) of the Act. It is a
rebuttable presumption and may be over-
come by testimony of supervisory personnel
and work records kept by the operator, dem-
onstrating little or no exposure to coal dust.

The contractors object to the presumption
primarily on the ground that there is no ex-

-posure to coal dust in coal mine construc-
tion, and suggest that the claimant bear the
burden of proving continuous exposure with
"documented evidence." The Department is
not aware- of any documented evidence a
claimant is likely to have relating to his or
her coal dust exposure.-On the other hand,
a construction employer is now required by
the safety and health provisions of the Act
to monitor construction employees' working
conditions where work is done in or around
a coal mine. Moreover, a construction em-
ployer is required by various other laws to
keep work records, and has supervisory per-
sonnel within its control who would most
likely be able to testify to the conditions
under which an employee worked.

(3) The Department received a recommen-
dation that the proposed rules be revised to
require a showing of "conditions substan-
tially similar to conditions in underground
coal mines" in the miner's employment
before a contractor can be found liable for
benefits. The Department does not believe
that use of the term "substantially similar
to conditions in underground employment,"
which appears in the Senate report, but
which does not appear in the Act, evidences
an intent to establish a special test of liabili-
ty to be applied in the claims involving coal
mine construction employers and employ-
ees. There is no common or industry usage
for this term and it is nowhere defined. In
view of each of these considerations, the
presumption of dust exposure may be rebut-
ted on a case-by-case basis.
(b) Lessor comments: Section 3(d) of the

Act defines an operator as "any owner,
lessee, or other person who operates, con-
trols, or supervises a coal mine * ." The
legislative history of both the 1969 and 1972
Acts instructed the Secretary of Labor to
apply this definition in a manner which
would maximize the occasions on which
greater operator liability, rather than Fed-
eral liability, could be established.

The 1977 amendments to the black lung
provisions of the Act were motivated in sig-
nificant part by the inability of the Secre-
tary of Labor to assess coal operator liabili-
ty in the vast majority of part C claims
under the then existing law. This difficulty
was caused primarily by the many and intri-
cate corporate changes which characterized
business in the coal industry during the late
1950's and 1960's. During this time, many
large and medium size-coal operators termi-

•nated their own mining operations, diversi-
fied their interests and began leasing their
coal land to other operators both large and
small Many claims were received from the
former employees of coal operators turned
lessors, and the Department experienced
considerable difficulty in assessing liability
against these businesses.

In response to the difficulties encountered
by the Department in assessing operator lia-
bility in lessor cases, as well as many other
cases involving corporate changes, Congress
established the coal tax and Black Lung
Disability Benefits Trust Fund, terminating
Federal liability for black lung claims, and
significantly amended section 422(1) of the

Act to clearly require the payment of bene-
fits by an operator which had undergone
substantial corporate changes. In order to
decrease the burden on operators and
former operators, the Act established that
liability would not be Imposed on an opera-
tor if the miner's last employment with the
operator occurred before January 1,1970.
While the cutoff date would absolve most

coal lessors of liability for their former
miners, the lessor problem remained. Ac-
cordingly, in the development of the revised
section 422(1), the Senate report contained
the following language: 'an addition, a
number of business entities which previous-
ly engaged In extensive coal mining oper-
ations, although no longer directly involved
in the extraction of coal. still derive sub-
stantial revenues from the leasing of coal
properties * 0 *, It was originally the intent
of Congress that such entities should bear
the liability for each lung disease arising
out of employment in their mlne3." The ex-
planation of section 422(1)(2) provides, "It is
the intention of this section to require the
payment of benefits by the prior operator
where, for example, such operator now de-
rives revenues from the leasing of coal
mines 0 0 IV' (S. Rept. 95-209, 95th Cong.,
1st sess., 8-10 (1977)). The Senate amend-
ments to section 422(1) were adopted by the
Conference Committee unchnnged. There
can be little doubt that Congress confirmed
the view held by the Department concern-
ing the potential liability of certain le =ors.

Coal mine lessors are most likely to be
former operators with extensive land or
mineral rights holdings or other large com-
merclal enterprises, and some of them have
the capability to mine their own coal when
conditions are favorable. While few lessors
exercise day-to-day control over their leased
properties, standard coal lee cs frequently
demand a specified level of production and
royalties, and retain numerous rights for
the lessor. Many newer leases require the

-lessee to obtain worker's compensation and
other simnlar coverage for miners employed
by the lesse Many lessee are themselves
substantial coal operators, and In thes-e
cases the coverage of miners under the Fed-
eral black lung program Is provided by the
Immediate employer. Some other lesse
simply Ignored Federal black lung coverage
requirements. Department of Labor esti-
mates indicate that in excess of 30 percent
of all active coal mine operators failed to
obtain insurance coverage under the prior
act.

The rules were designed in consideration
of these factors, with a view towards in-
forming coal mine lessors of the circum-
stances under which they might be found
liable to pay benefits to either a miner for-
merly employed as such by the lessor or a
miner employed by a lessee of the lessor.

The comments received argue that the use
of the term "lessee" in section 3(d) of the
act precludes the assessment of liability
against a lessor. The Department does not
agree. The definition extends to any owner
or other person who "operates. controls or
supervises a coal mine." The history of the
act specifies that Indicla of ownership, su-
pervision and control may be established
either "directly or indirectly." Moreover,
the revised section 422(1) of the act and the
explanations of that section further clarify
the potential liability of a lessor In the
black lung benefits context of the act. It is
the opinion of the Department that a lessor
of coal mines is an owner of a coal mine and.

depending upon the facts of each case, may,
either directly or indirectly, supervise and
control the lessee's mining of coal. Actual
day-to-day suipervison and control is not re-
quired by the Act.

The Department agrees that not all
owners of coal lands or mineral rights could
be found to be liable coal mine operators.
Each case must be determined on the basis
of Its own facts measured against the re-
quirements of the act.

The Department also agrees that the lia-
bility of the lessor should be secondary to
that of the lessee. In order to effectuate
this intent, the rules encourage lessors to
requlre lessees to obtain Federal black lung
insurance or to self Insure, as a condition of
any lease entered into or renewed after the
effective date of this part. This type of lease
provision Is not now uncommon and can
serve to fully relieve the lessor of any liabili-
ty for a claim arising out of employment
with the lessee.

§725.492 Responsible operator defined.

(a) A "responsible operator" is the
operator which is determined liable
for the payment of benefits under this
part for any period after December 31,
1973. In order for an employer to be
considered a responsible operator in
any case, the following shall be estab-
lished:

(1) The miner's disability or death
shall have arisen at least in part out of
employment in or around a mine or
other facility during a period when
the mine or facility was operated by
such operator, except as provided in
§ 725.493(a)(2);

(2) The operator shall have been an
operator of a coal mine or other facili-
ty for any period after June 30, 1973;

(3) The miner's employment with
the operator or other employer shall
have included at least 1 working day
(§ 725.493(b)) after December 31, 1969;
and

(4) The operator or the employer
shall be capable of assuming its liabili-
ty for the payment of continuing
benefits under this part, through any
of the following means:

(I) By obtaining a policy or contract
of insurance under section 423 of the
act and part 726 of this subchapter- or

(iI) By qualifying as a self-insurer
under section 423 of the act and part
726 of this subchapter, or

(Ill) By possessing any assets that
may be available for the payment of
benefits under this part or through an
action under subpart H of this part-

(b) In the absence of evidence to the
contrary, a showing that a business or
corporate entity exists shall be
deemed sufficient evidence of an oper-
ator's capability of assuming liability
under this part.

(c) For the purposes of determining
whether an employer is or was an op-
erator or other employer covered by
the Act which may be found liable for
the payment of benefits to an employ-
ee of such employer under this part,
there shall be a rebuttable presump-
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tion that during the course of an indi-
vidual's employment such individual
was regularly and continuously ex-
posed to coal dust during the course of
employment. The presumption may be
rebutted by a showing that the em-
ployee was not exposed to coal dust
for significant periods during-such em-
ployment.

For purposes of § 725.493(a), a year
of coal mine employment may be es-
tablished by accumulating intermit-
tent periods of coal mine employment.

Comments received A number of com-
ments object to the presumption of expo-
sure as it applies in the claim of a coal mine
construction employee.

Discussion and changes: See paragraph
(a)(2) of Discussion and changes following
§ 725.491. No change is necessary in view of
that discussion.

§ 725.493 Criteria for identifying a respon-
sible operator.

(a)(1) Subject to the provisions of
subparagraphs (2) and (3) of this sec-
tion, and provided that the conditions
of § 725.492(a)(2)-(a)(4) are met, the
operator or other employer with
which the miner had the most recent
periods of cumulative employment of
not less than 1 year, as determined in
accordance with paragraph (b) of this
section, shall be the responsible opera-
tor.

(2)(i) Except as otherwise provided
in this paragraph, if the operator de-
scribed in paragraph (a)(1) of this sec-
tion was an operator of a mine or
mines or the owner of the assets there-
of on or after January 1, 1970, (a
"prior operator") and on or after Jan-
uary 1, 1970, transferred such mine or
mines or substantially all of the assets
thereof to-another operator (a "suc-
cessor operator"), such successor oper-
ator shall be liable for and shall secure
the payment of all benefits which
would have bden payable by the prior
operator with respect to miners previ-
ously employed by such prior operator
as if the acquisition had not occurred
and the prior operator had continued
to be a coal mine operator. A lessor of
a coal mine may be considered a prior
or successor operator in accordance
with this subpart.

(ii) The stated congressional objec-
tive suppgrting section 422(i) of the
Act is to prevent a coal operator from
circumventing liability under this part
by entering into corporate or other
business transactions which make the
assessment of liability against that op-
erator a financial or legal impossibil-
ity. Accordingly, a prior operator
under paragraph (a)(2)(i) of this sec-
tion, which transfers a mine or mines
or substantially all the assets thereof,
shall remain primarily liable for the
payment of benefits under this part
predicated on employment with the
prior operator if such prior operator
meets the conditions of § 725.492(a)(2)

and (a)(4). If the conditions in
§ 725.492(a)(2) and (a)(4) are not met,
the successor operator shall, if appro-
priate, be liable for the payment of
such benefits.

(iii) Except as is provided in para.
graph (a)(2)(ii) of this section, if the
operator described in paragraph (a)(1)
of this section is a prior operator
which, on or after January 1, 1970,
transferred its coal mining business or
substantially all the assets thereof to a
successor operator, or if su~ch business
or assets was subsequently transferred
to a successsor of such successor oper-
ator, such successor operator which
has most recently acquired the coal
mining operations i" question or sub-
stantially all of the assets thereof
shall be deemed the responsible opera-
tor if it meets the conditions of
§ 725.492(a)(2) and (a)(4). If such suc-
cessor operator fails to meet such con-
ditions, any prior operator or any op-
erator in the chain of succession, be-
ginning with the most recent operator,
which acquired the coal mining busi-
ness in question or substantially all of
the assets thereof on or after January
1, 1970, and which meets the condi-
tions of § 725.492(a)(2) and (a)(4), may
be determined to be the responsible
operator. Wherever possible the em-
ployer of the miner shall *be consid-
ered the responsible operator. Howev-
er, any successor operator may be de-
termined to be the responsible opera-
tor with respect to a claim whether or
not the miner on whose total disability
or death the claim is predicated was
employed by such successor operator
for any period of time.

(3) For purposes of paragraph (a)(2)
of this section, the following shall
apply to corporate reorganizations, liq-
uidations, and such other transactions
as are enumerated in this section, oc-
currling on or after January 1, 1970:

(i) If an operator ceases to exist by
reason of a reorganization which in-
volves a change in Identity, form, or
place of business or organization, how-
ever effected, the resulting entity
shall be treated as the operator to
which this section applies;

(ii) If an operator ceases to exist by
reason of a liquidation into a parent or
successor corporation, the parent or
successor corporation shall be treated
as the operator to which this section
applies;

(iii) If an operator ceases to exist by
reason of a sale of substantially all its
assets, merger, consolidation, or divi-
sion, the successor operator or corpo-
rition, or business entity shall be
treated as the operator to which this
section applies.

(4) If there is no operator which
meets the conditions of paragraphs (a)
(1) or (2) of this section, the responsi-
ble operator shall be considered to be
the operator with which the miner

had the latest periods of cumulative
employment of not less than 1 year,
subject to the provisions of paragraph
(a)(2) of this section and provided that
the conditions of § 725.492(a)(2)-(a)(4)
are met.

(5) No determination of responsibili.
ty made under paragraphs (a)-
(b)(4) of this section shall be con-
strued to limit the authority of the
Secretary to determine that any indi-
vidual or business entity is an operator
under the Act.

(6) In the event an operator or other
employer is determined to be a respon-
sible operator under the provisions of
paragraph (a)(1)-(b)(4) of this section,
there shall be a rebuttable presump-
tion that the miner's pneumoconiosis
arose in whole or in part out of his or
her employment with such operator.
Unless this presumption is rebutted,
the responsible operator shall be liable
to pay benefits to the claimant on ac-
count of the disability or death of the
miner in accordance with this part. A
miner's pneumoconiosis, or disability
therefrom, shall be considered to have
arisen in whole or in part out of work
in or around a mine if such work con-
tributed to or aggravated the progres-
sion or advancement of a miner's loss
of ability to perform his or her regular
coal mine employment or comparable
employment.

(b) Prom the evidence presented, the
identity of the operator or other em-
ployer with which the miner had the
most recent periods of cumulative em-
ployment of not less than 1 year and,
to the extent the evidence permits, the
beginning and ending dates of such pe-
riods, shall be ascertained. For pur-
poses of this section, a year of employ-
ment means a period of 1 year, or par-
tial periods totalling 1 year, during
which the miner was regularly em-
ployed in or around a coal mine by the
operator or other employer. Regular
employment may be established on
the basis of any evidence presented,
including the testimony of a claimant
or other witnesses, and shall not be
contingent upon a finding of a specific
number of days of employment within
a given period. However, if an operator
or other employer proves that the
miner was not employed by it for a
period of at least 125 working days,
such operator or other employer shall
be determined to have established
that the miner was not regularly em-
ployed for a cumulative year by such
operator or employer for the purposes
of paragraph (a) of this section. A
"working day" means any day or part
of a day for which a miner received
pay for work as a miner (see
§ 725.202(a)).

Comments received: (a) A few comments
reiterate concerns expressed by coal mine
construction employers and coal mine les-
sors in connection with §§ 725.401-725.492.
(b) A great many comments object to the
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Department's definition of a "year." Coal
mine construction employers object in par-
ticular to the applicability of the definition
to them. Many other comments argue that
the 150 day provision is either too long or
too short or that it is simply arbitrary. Dis-
&ussion and changes; (a) See discussion and
changes following §725.49L No change Is
necessary in consideration of that discus-
sion.

(b) One of the most difficult questions
which has arisen in connection with the De-
partment's effort to establish workable
rules to be applied in the adjudication of
claims centers around the meaning of the
term "one year". The term "one year" is sig-
nificant in claims determinations 'for two
reasons. First, it is necessary to establish
length of employment for purposes of the
presumptions contained in section 411(c) of
the Act. That section sets forth various pre-
sumptions available In the case of a miner
who was employed for 10. 15 or 25 years as aminer. Neither the Act nor the legislative
history gives any indication of how one year
of employment is to be defined.

In addition, in developing the criteria for
determining the liability of a coal mine op-
erator under the 1972 Act, the Department
selected 1 year as the length of employment
which would be required in order to trigger
an operator's liability. There was no defini-
tion of a year in the rule issued under the
1972 Act (20 CFR § 725.311 (1976)).

Section 7(j) of S. 1538, the Senate-passed
version of the 1977 amendments, contained
a definition of a year which relied primarily
upon four calendar quarters of coverage
under Section 213 of the Social Security Act
or continuous employment as a miner on
the payroll of a coal company. The provi-
sion was dropped in conference.

In its effort to give some certainty to the
meaning of the term "one year," the De-
partment explored all available information.
In the workers' compensation area a year
has been variously defined by statute to
consist of a spdcfied number of hours or
shifts worked during a calendar period.
Where a year is not defined by statute,
courts have considered regular, continuous,
or full-time employment over a given calen-
dar period to constitute a year. A few courts
have found a year of employment even
though the employment was not regular
over the calendar period, so long as it was
the only, employment undertaken by the
claimant.

The 1975 Bureau of Mines Minerals Year.
book (table 15) indicates that during 1975
the average number of days worked by coal
miners ranged by State from 138-324 days,
the national average being 228 days for un-
derground miners and 241 for surface
miners. Other sources, including Bureau of
Mines data, the Keystone Coal Industry
Manual, and coal industry figures indicate
that the average number of days worked by
miners in any given year from 1890-1977
ranges from 146 in 1932 to 278 in 1944.
During the last 10 years the average ranges
from 206 days in 1974 to 233 days in 1975
(Prepared by Bureau of Mines, Mineral
Supply-Division of Fossil Fuels, Branch of
Coal).

The National Bituminous Coal Wage
Agreement of 1978, upon which the Depart-
ment relies in defining "one year", credits a
miner with a full year of service for welfare
and pension fund purposes if the miner has
worked 1000 or more hours (125 working
days) in a calendar year. The agreement was

a product of collective bargaining between
labor and Industry and therefore represents
a reasonable basis for the definition In these
rules.

Some changes are made in the section to
more clearly reflect the placement of the
burden of proving the actual days worked
on the operator, which is in a much better
position to have the records necessary to es-
tablish proof of days worked.

The coal mine contractors have strongly
objected to the application of the one-year
rule to them. on the ground that their em-
ployees are not exposed to coal dust and
that they will not be able to prove non-ex-
posure during periods of coal mine construc-
tion employment. In order to avoid liability,
a contractor need only provb that Its em-
ployee was not exposed to coal dust for one-
year period during his or her employment
with the contractor. There is no limiation
on the evidence which can be presented to
prove non-exposure, and If the contractor's
claims of non-exposure of Its employees is
correct, the contractor could never be found
liable for any claim. If the contractor does
not keep records, It may rely on the tLstimo-
ny of current and former employees or the
testimony of the miner. While a contrac-
tor's failure to keep records of where Its em-
ployees work might lead to liability In such
a case, this failure Is not, In the Depart-
ment's opinion, a reason to Invoke trust
fund liability or otherwise absolve the con-
tractor.

The contractors also point out that they
will be unable to establish proof of a miner's
prior employment. This problem Is consid-
ered particularly acute by the contractors In
view of the transient nature of coal mine
construction employment However, this
issue is not relevant to this section.

§ 725.494 Insurance coverage.

(a) Any operator which may be
liable for the payment of benefits
under this part shall secure such lla-
bility pursuant to section 423 of the
act by.

(1) Qualffying as a self-Insurer or es-
tablishing a qualified self-insurance
trust as provided in part 726 of this
chapter, or

(2) Insuring and keeping Insured the
payment of such benefits with an au-
thorized insurance carrier or fund in
accordance with the provisions of part
726 of this subchapter.

(b) A coal mine construction or
transportation employer which is not
also a coal mine operator shall not be
required to purchase insurance or
qualify as a self-insurer in accordance
with this part and part 726 of this sub-
chapter. However, such employer shall
be liable for the payment of benefits
to any of its employees who are ex-
posed to coal dust in the course of
their employment, if eligibility Is es-
tablished under this part or part 727
of this subchapter and It is determined
that such employer is a responsible op-
erator within the meaning of this part.
An employer other than a coal mine
operator which may be liable for the
payment of benefits under this part or
part 727 of this subchapter shall take
such action as may be appropriate to

guarantee the discharge of such liabil-
ity. In connection with the liability of
an employer described in this para-
graph, the deputy commissioner or
other adjudication officer may require
a deposit of security In accordance
with ,§ 725.606. A coal mine construc-
tion or transportation employer which
also operates a coal mine or coal prep-
aration facility shall not be excused
from Its obligation to purchase insur-
ance or self-insure its potential liabili-
ty under the act with respect to all
covered employees, as described in
paragraph (a) of this section. Any -at-
tempt by a coal mine operator to alter
Its corporate structure or reassign em-
ployees within such structure for the
purpose of avoiding the insurance obli-
gations of the act shall be considered
void for the purpose of determining
whether such operator is In compli-
ance with the Insurance requirements
of the act, or is the employer of such
employees.

Comments eceired: None for which a re-
sponse is required.

§ 725.495 Penalty for failure to insure.
(a) Any employer required to secure

the payment of benefits under the act
and § 725.494 which fails to secure
such benefits shall be subject to a civil
penalty to be assessed by the Secre-
tary of Labor of not more than $1,000
for each day during which such failure
occurs. and in any case where such
employer Is a corporation, the presi-
dent, secretary, and treasurer thereof
shall be also severally liable for such
civil penalty as herein provided for the
failure of such corporation to secure
the payment of benefits; and such
president, secretary, and treasurer
shall be severally personally liable,
jointly with such corporation, for any
payments or other benefit which may
accrue under the act in respect to any
injury which may occur to any em-
ployee of such corporation while it
shall so fail to secure the payment of
benefits as required by the act.

(b) If the Director determines that
an operator has not fully discharged
Its Insurance obligations imposed by
the act, the Director shall notify the
operator of Its violation, and if correc-
tive action Is not taken within a rea-
sonable time specified by the Director,
the Director shall forward the case to
the Chief Administrative Law Judge
for appropriate proceedings. The ad-
ministrative law judge assigned the
case shall schedule and conduct a
hearing with respect to the liability of
the operator for the penalty described
in this section. A penalty hearing con-
ducted in accordance with this para-
graph shall be subject to the provi-
sions of 5 U.S.C. 554 and proceedings
shall be determined in the discretion
of the administrative law judge.
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(c) An action may be commenced
under this section at any time after in-
formation supporting such action be-
comes known to the Director.

(d) In determining the amount of
any penalty assessed under this sec-
tion, the administrative law judge
shall consider 'the circumstances of
the failure of an operator to comply
with paragraph (a) of this section and
shall, in the absence of mitigating cir-
cunmstances, assess the maximum pen-
alty allowed.

(e) Any penalty owed under this sec-
tion shall be paid to the fund and may
be enforced by the Secretary on
behalf of the fund as appropriate.

(f) An appeal from a decision issued
by an administrative law judge under
this section shall be taken in accord-
ance with the provisions of the Admin-
istrative Procedure Act, 5 U.S.C. 553 et
seq. The Board shall not have jurisdic-
tion to consider an appeal of a case ad-
judicated under this part.

Comments received.: None.

Subpart G-Payment of Benefits

§ 725.501 Payment provisions generally.
The provisions of this subpart

govern the payment of benefits to
claimants whose claims are approved
for payment under section 415 and
part C of title IV of the act or ap-
proved after review under section 435
of the act and part 727 of this sub-
chapter.

Comments received" One comment recom-
mends that a part B (Social Security Admin-
istration) beneficiary should be presumed
entitled to medical benefits provided under
section 11 of the act.

Discussion and changes: See Discussion
and changes following § 725.701.

725.502 Manner of payment, payment pe-
riods.

(a) Benefits under the act shall be
paid periodically, promptly, and di-
rectly to the person entitled thereto or
his or her representative payee (see
§ 725.510).

(b) Benefits are payable for monthly
periods and shall be paid to an eligible
claimant beginning with the month
during which eligibility begins and
shall terminate with the month before
the month during which eligibility ter-
minates. If a claimant dies in the first
month during which all requirments
for eligibility are met, benefits shall be
paid for that month.

(c) Except as is otherwise provided
in this part, all past due benefits shall
be paid during the month in which the
first benefit payment is made.

Comments received None.

§ 725.503 Date from which benefits are
payable.

(a) In accordance with the provisions
of section 6(a) of the Longshoremen's

RULES AND REGULATIONS

Act as incorporated by section 422(a)
of the act, and except as provided in
§ 725.503A, the provisions of this sec-
tion shall be applicable in determining
the date from which benefits are pay-
able to an eligible claimant.

(b) In the case of a miner who is to-
tally disabled due to pneumoconlosis,
benefits are payable to such miner be-
ginning with the month of onset of
total disability. Where the evidence
does not establish the month of onset,
benefits shall be payable to such
miner beginning with the month
during which the claim was filed, or
the month during which the claimant
elected review under phrt 727 of this
subchapter.

(c) Except as is provided in part 727
of this subchapter, in the case of a sur-
vivor of a miner who died due to or
while totally disabled by pneumocon-
iosis, benefits shall be payable begin-
ning with the month of the miner's
death, or January 1, 1974, whichever is
later.

(d) No benefits shall be payable with
respect to a claim filed between July 1
and December 31, 1973 (a section 415
claim), for any period of eligibility
prior to July 1, 1973 (or January 1,
1974 if the claim is approved under
part 727 of this subpart), nor shall any
benefits be payable with respect to
such claim pursuant to the provisions
of section 415 of part B of title IV of
the act for any period of eligibility
after December 31, 1973. Where in the
case of a section 415 claim, eligibility
continues beyond December 31, 1973,
benefits for periods of eligibility dccur-
ring after such date shall be payable
under part C of title IV of the act.,

(e) No benefits shall be payable with
respect to a claim filed after December
31, 1973 (a part C claim), for any
period of eligibility occurring before
January 1, 1974.

(f) Each decision and order awarding
benefits shall indicate the month from
which benefits are payable to the eligi-
ble claimant.

Comments received: One comment urges
the Department, to determine the actual
month of onset in every case.

Discussion and changes: See Discussion
and changes following § 727.302 of this sub-
chapter. No change is made in this section
on the basis of that discussion, although It
should be noted once again, that a reason-
able effort will always be made to establish
the month of onset.

§ 725.503A Payments to a claimant em-
ployed as a miner.

(a) In the case of a claimant who is
employed as a miner (see § 725.202(a))
at the time of a final determination of
such miner's eligibility for benefits, no
benefits shall be payable unless: (1)
the miner's eligibility is established
under section 411(c)(3) of the act; or
(2) the miner terminates his or her
coal mine employment within 1 year

from the date of the final determina-
tion of the claim.

(b) If the eligibility of a working
miner is established under section
411(c)(3) of the act, benefits shall be
payable as Is otherwise provided In
this part. If eligibility cannot be estab-
lished under section 411(c)(3), and the
miner continues to be employed as a
miner in any capacity for a period of
less than 1 year after a final determi-
nation of the claim, benefits shall be
payable beginning with the month
during which the miner ends his or
her coal mine employment. If the
miner's employment continues for
more than 1 year after a final determi-
nation of eligibility, such determina-
tion shall be considered a denial of
benefits on the basis of the miner's
continued employment, and the miner
may seek benefits only as provided in
§ 725.310, if applicable, or by filing a
new claim under this part. The provi-
sions of subparts D and E of this part
shall be applicable to claims consid-
ered under this section as is appropri-
ate.

(c) In any case where the miner re-
turns to coal mine or comparable and
gainful work, the payments to such
miner shall be suspended and no bene-
fits shall be payable (except as pro-
vided in section 411(c)(3) of the act)
for the period during which the minor
continues to work. If the miner again
terminates employment, the deputy
commissioner may require the miner
to submit to further medical examina-
tion before authorizing the payment
of benefits.

Comments received;* One. comment argueo
that a miner who stops work within 1 year
from an eligibility determination should not
be required to undergo additional medical
examination.

Discussion and changes: This section per-
mits further medical examination only If
the miner stops work within 1 year from an
eligibility determination, is awarded bene-
fits and later returns to coal mine or compa-
rable and gainful work and then again ter-
minates his or her employment. A further
medical examination may be warranted in
such a case.

§ 725.504 Payees.
Benefits may be paid, as appropri-

ate, to a beneficiary, to a qualified de-
pendent, or to a representative author-
ized under this subpart to receive pay-
ments on behalf of such beneficiary or
dependent.

Comments received: None.

§ 725.505 Payment on behalf of another,
"legal guardian" defined.

Benefits are paid only to the benefi-
ciary, his or her representative payee
(see § 725.510) or his or her legal
guardian. As used in this section,
"legal guardian" means an individual
who has been appointed by a court of
competent jurisdiction or otherwise
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appointed pursuant to law to assume
control of and responsibility for the
care of the beneficiary, the manage-
ment of his or her estate, or both.

Comments received'None.

§'725.506 Guardian for minor or incompe-
tent.

An adjudication officer may require
that alegal guardian or representative
be appointed to receive benefit pay-
ments payable to any person who is
mentally incompetent or a minor and
to exercise the powers granted to, or
to perform the duties otherwise re-
quired of such person uider the act.

Comments received:" None.

§ 725.510 Representative payee.
(a) If the deputy commissioner de-

termines that the best interests of a
beneficiary are served thereby, the
deputy commissioner may certify the
payment of such beneficiary's benefits
to a representative payee.

(b) Before any amount shall be certi-
fied for payment to any representative
payee for or on behalf of a benefici-
ary, such representative payee shall
submit to the deputy commissioner
such evidence as may be required of
his or her relationship to, or his or her
responsibility for the care of, the ben-
eficiary on whose behalf payment is to
be made, or of his or her authority to
receive such a payment. The deputy
commissioner may, at any time there-
after, require evidence of the contin-
ued existence of such relationship, re-
sponsibility, or authority. If a person
requesting representative payee status
fails to submit the required evidence
within a reasonable period of time
after it is requested, no further pay-
ments shall be certified tolim or her
on behalf of the beneficiary unless the
required evidence is thereafter submit-
ted.

(c) All benefit payments made to a
representative payee shall be available
only for the use and benefit of the
beneficiary, as defined in § 725.511.

Comments receive& None. -

§ 725.511 Use and benefit defined.
(a) Payments certified to a repre-

sentative payee shall be considered as
having been applied for the use and
benefit of the beneficiary when they
are used for the beneficiary's current
maintenance-i.e., to replace current
income lost because of the disability of
the beneficiary. Where a beneficiary Is
receiving care in an institution, cur-
rent maintenance shall include the
customary charges made by the insti-
tution and charges made for the cur-
rent and foreseeable needs of the ben-
eficiary which are not met by the in-
stitution.

(b) Payments certified to a repre-
sentative payee which are not needed

for the current maintenance of the
beneficiary, except as they may be
used under §725.512, shall be con-
served or Invested on the beneficlary's
behalf. Preferred investments are U.S.
savings bonds which shall be pur-
chased In accordance with applicable
regulations of the U.S. Treasury De-
partment (31 CFR Part 315). Surplus
funds may also be Invested in accord-
ance with the rules applicable to n-
vestment of trust estates by trustees.
For example, surplus funds may be de-
posited In an interest or dividend bear-
ing account in a bank or trust compa-
ny or in a savings and loan association
if the account is either federally in-
sured or is otherwise Insured In ac-
cordance with State law requirements.
Surplus funds deposited In an Interest
or dividend bearing account in a bank
or trust company or In a savings and
loan association must be in a form of
account which clearly shows that the
representative payee has only a fidu-
ciary, and not a personal, interest in
the funds. The preferred forms of
such accounts are as follows.

Name of beneficiary
by (Name of representative payee) reDre-
sentative payee,
or (Name of beneficiary)
by (Name of representative payee) trustee.

U.S. savings bonds purchased with surplus
funds by a representative payee for an inca-
pacitated adult beneficiary should be regls-
tered as follows: (Name of beneficiary)
(Social Security No.). for whom (Name of
payee) Is representative payee for black
lung benefits.

Comments received: None.

§725.512 Support of legally dependent
spouse, child, or parent.

If current maintenance needs of a
beneficiary are being reasonably met,
a relative or other person to whom
payments are certified as representa-
tive payee on behalf of the beneficiary
may use part of the payments so certl-
fied for the support of the legally de-
pendent spouse, a legally dependent
child, or a legally dependent parent of
the beneficiary.

Comments receivef None.

§ 725.513 Accountability; transfer.
(a) The deputy commissloner may

require a representative payee to
submit, periodic reports including a
full accounting of the use of all bene-
fit payments certified to a representa-
tive payee. If a requested report or ac-
counting is not submitted.within the
time allowed, the deputy commission-
er shall terminate thd certification of
the representative payee and thereaf-
ter payments shall be made directly to
the beneficiary. A certification which
is terminated under this section may
be reinstated for good cause, provided
that all required reports are supplied
to the deputy commissioner.
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(b) A representative payee who has
conserved or Invested funds from pay-
ments under this part shall, upon-the
direction of the deputy conimlssioner,
transfer any such funds (including in-
terest) to a successor payee appointed
by the deputy commissioner or, at the
option of the deputy commissioner,
shall transfer such funds to the Office
for recertification to a successor payee
or the beneficiary.

Comments received: None.

§725.514 Certification to dependent of
augmentation portion of benefit.

(a) If the basic benefit of a miner or
of a surviving spouse Is augmented be-
cause of one or more dependents, and
It appears to the deputy commissioner
that the best interests of such depend-
ent would be served thereby, or that
the augmented benefit is not being
used for the use and benefit (as de-
fined in this subpart) of the augmen-
tee, the deputy commissioner may cer-
tify payment of the amount of such
augmentation (to the extent attributa-
ble to such dependent) to such de-
pendent directly, or to a legal guardi-
an or a representative payee for the
use and benefit of such dependent.

(b) Any request to the deputy com-
missioner to certify separate payment
of the amount of an augmentation in
accordance with paragraph (a) of this
section shall be in writing on such
form and in accordance with such
instructions as are prescribed by the
Office.

(c) The deputy commissioner shall
specify the terms and conditions of
any certification authorized under this
section and may terminate any such
certification where appropriate.
(d) Any payment made under this

section, if otherwise valid under the
Act, Is a complete settlement and satis-
faction of all claims, rights, and inter-
ests in and to such payment, except
that such payment shall not be con-
strued to abridge the rights of any
party to recoup any overpayment
made.

Comments received None.

§725.515 Assignment and exemption from
claims of creditors.

Except as provided by the act and
this part, no assignment, release, or
commutation of benefits due or pay-
able under this lart shall be valid, and
all benefits shall be -exempt from
claims of creditors and from levy, ex-
ecution, and attachment or other
remedy or recovery or collection of a
debt, which exemption may not be
waived.

Comments received: None.
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BENEFIT RATES

§ 725.520 Computation of benefits.
(a) Basic rate. The amount of bene-

fits payable to a beneficiary for a
month is determined, in the first in-
stance, by computing the "basic rate."
The basic rate is equal to 50 percent of
the, minimum monthly payment to
which a totally disabled Federal em-
ployee in Grade GS-2 would be enti-
tled for such month under the Federal
Employees' Compensation Act, Chap-
ter 81, Title 5, United States Code.
That rate for a month is determined
by:

(1) Ascertaining the lowest annual
rate of pay (step 1) for Grade GS-2 of
the General Schedule applicable to
such month (see 5 U.S.C. 5332);

(2) Ascertaining the monthly rate
thereof by dividing the amount deter-
mined in paragraph (a)(1) of this sec-
tion by 12;

(3) Ascertaining the minimum
monthly payment under the Federal
Employees' Compensation Act by mul-
tiplying the amount determined in
paragraph (a)(2) of this section by 0.75
(that is, by 75 percent) (see 5 U.S.C.
8112); and

(4) Ascertaining the basic rate under
the act by multiplying the amount de-
termined in paragraph (a)(3) of this
section by 0.50 (that is, by 50 percent).

(b) Basic benefit. When a miner or
surviving spouse is entitled to benefits
for a month for which he or she has
no dependents who qualify under this
part and when a surviving child of a
miner or spouse, or a parent, brother,
or sister of a miner, is entitled to bene-
fits for a month for which he or she is
the only beneficiary entitled to bene-
fits, the amount of benefits to which
such beneficiary is entitled is equal to
the basic rate as computed in accord-
ance with this section (raised, if not a
multiple of 10 cents, to the next high
multiple of 10 cents). This amount is
referred to as the "basic benefit."

(c) Augmented benefit. (1) When a
miner or surviving spouse is entitled to
benefits for a month for which he or
she has one or more dependents who
qualify under this part, the amount of
benefits to which such miner or sur-
viving spouse is entitled is increased.
This increase is referred to as an "aug-
mentation."

(2) The benefits of a miner or surviv-
ing spouse are augmented to take ac-
count of a particular dependent begin-
ning with the first month in which
such dependent satisfies the condi-
tions set forth.in this part, and contin-
ues to be augmented through the
month before the month in which
such dependent ceases to satisfy the
conditions set forth in this part,
except in the case of a child who quali-
fies as a dependent because he or she
is a student. In the latter case, such

benefits continue to be augmented
through the month before the first
month dfiring no part of which he or
she qualifies as a student.

(3) The basic rate is augmented by
50 percent for one such dependent, 75
percent for two such dependents, and
100 percent for three or more such de-
pendents.

(d) Survivor benefits. As used in this
section, "survivor" means a surviving
child of a miner or surviving spouse, or
a surviving parent, brother, or sister of
a miner, who establishes entitlement
to benefits under this part.

(e) Computation and rounding. (1)
Any computation prescribed by this
section is made to the third decimal
place.

(2) Monthly benefits are payable in
multiples of 10 cents. Therefore, a
monthly payment of amounts derived
under paragraph (c)(3) of this section
which is not a multiple of 10 cents is
increased to the next higher multiple
of 10 cents.

(3) Since a fraction of a cent is not a
multiple of 10 cents, such an amount
which contains a fraction in the third
decimal place is raised to the (next
higher multiple of 10 cents.

(f) Eligibility based on the coal mine
employment of more than one miner.
'Where an individual, for any month, is
entitled (and/or qualifies as a, depend-
ent for purposes of augmentation of
benefits) based on the disability or
death due to pneumoconiosis arising
out of the coal mine employment of
more than one miner, the benefit pay-
able to or on behalf of such individual
shall be at a rate equal to the highest
rate of benefits for which entitlement
is established by reason of eligibility
as a beneficiary, or by reason of his or
her qualification as a dependent for
augmentation of benefit purposes.

Comments received. None.

§ 725.521 Commutation of payments; lump
sum awards.

(a) Whenever the deputy commis-
sioner determines that it is in the in-
terest of justice, the liability for bene-
fits or any part thereof as determined
by a final adjudication, may, with the
approval of the Director, be dis-
charged by the payment of a lump
sum equal to the present value of
future benefit payments commuted,
computed at 4 percent true discount
,compounded annually.

(b) Applications for commutation of
future payments of benefits shall be
made to the deputy commissioner in
the manner prescribed by the deputy
commissioner. If the deputy commis-
sioner determines that an award of a
lump sum payment of such benefits
would be in the interest of justice, he
or she shall refer such application, to-
gether with the reasons in support of

such determination, to the Director
for consideration.

(c) The Director shall, in his or her
discretion, grant or deny the applica-
tion for commutation of payments.
Such decision may be appealed to the
Benefits Review Board.

(d) The computation of all commu-
tations of such benefits shall be made
by the OWCP. For this purpose the
file shall contain the date of birth of
the person on whose behalf commuta-
tion is sought, as well as the date upon
which such commutation shall be ef-
fective.

(e) For-purposes of determining the
amount of any lump sum award, the
probability of the death of the dis-
abled miner and/or other persons enti-
tled to benefits before the expiration
of the period during which he or she is
entitled to benefits, shall be deter-
mined in accordance with the most
current United States Life Tables, as
developed by the Department of
Health, Education, and Welfare, and
the probability of the remarriage of a
surviving spouse shall be determined
in accordance with the remarriage
tables of the Dutch' Royal Insurance
Institution. The probability of the
happening of any other contingency
affecting the amount or duration of
the compensation shall be disregarded.

(f) In the event that an operator or
carrier is adjudicated liable for the
payment of benefits, such operator or
carrier shall be notified of and given
an opportunity to participate in the
proceedings to determine whether a
lump sum award shall be made. Such
operator or carrier shall, in the event
a lump sum award is made, tender full
and prompt payment of such award to
the claimant as though such award
were a final payment of monthly bene-
fits. Except as provided in paragraph
(g) of this section, such lump sum
award shall forever discharge such op-
erator or carrier from its responsibility
to make monthly benefit payments
under the act to the person who has
requested such lump-sum award. In
the event that an operator or carrier is
adjudicated liable for the payment of
benefits, such operator or carrier shall
not be liable for any portion of a com-
muted, or lump sum award predicated
upon benefits due any claimant prior
to January 1, 1974.

(g) In the event a lump-sum award Is
approved under this section, such
award shall not operate to discharge
an operator carrier, or the Fund from
any responsibility imposed by the act
for the payment of medical benefits to
an eligible miner.

Comments received: (a) A number of com-
ments urge deletion of this section on the
grounds that lump sum awards are not ap-
propriate In black lung claims. (b) A few
comments urge the Department to adopt
Section 8 of the Longshoremen's Act which
allows the parties to cettle the claim for les
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than the full discounted value of future
benefits.

Discussion and changes." (a) Section 14(j)
of the Longshoremen's Act, which is incor-
porated by the Black Lung Act, authorizes
the deputy commissioner to approve lump-
sum awards. While no lump-sum award has
ever been approved in connection with a
black lung claim, the Department does not
agree that the statutorily authorized possi-
bility of obtaining a lump-sum award should
be absolutely foreclosed.

(b) The authority to approve a settlement
of a claim for less than Its full discounted
future value is contained in section 8 of the
Longshoremen's Act. That section is not in-
corporated for use in the black lung pro-
gram, and the Department is not convinced
by the comments that any settlement proce-
dure is 'otherwise appropriate for these
rules.

§ 725.522 Payments prior to final adjudi-
. cation.
(a) Unless a stay of payments is or-

dered by the Board or appropriatd
court under section 21 of the LHWCA,
the payment of benefits to a claimant
who has been determined eligible
therefor by a deputy commissioner,
administrative law judge, the Board,
or a court shall commence within no
more than 30 days following an Initial
determination of eligibility by such
deputy commissioner, or the filing of
an award of benefits by such adminis-
trative law judge, Board, or court, not-
withstanding the pendency of further
proceedings before an admininstrative
law judge or an appeal to the Board or
court.

(b) If an operator or carrier has been
initially determined liable for the pay-
ment of benefits to an eligible claim-
ant by the deputy commissioner (see
§ 725.420), or ordered to pay benefits
by an administrative law judge, the
Board, or an appropriate court, and
such operator or carrier fails or re-
fuses to commence the payment of
benefits (including all past due bene-
fits and medical expenses) within the
30-day period specified in paragraph
(a) of this section, the fund shall com-
mence the payments due and owing
and shall continue such payments as
appropriate. In the event that the
fund undertakes the payment of bene-
fits on behalf of an operator or carri-
er, the provisions of §§ 725.601-725.608
shall be applicable to such operator or
carrier.

(c) If benefit payments are com-
menced prior to the final adjudication
of the claim and it is later determined
by ah administrative law judge, the
Board, or court that the claimant was
ineligible to receive such payments,
such payments shall be considered
overpayments pursuant to § 725.540 of
this subpart which may be recovered
in accordance with the provisions of
this subpart.

Comments received. (a) A few comments
argue that no cause for a stay of payments

Is appropriate. (b) One comment recom-
mends that an operator should be allowed
to recoup payments made prior to final ad-
Judication from the fund. If an earlier deter-
mination of eligibility s reversed.

Discussion and changes (a) A stay of pay-
ments may be authorized by the Board In
accordance with the provisions of section 21
of the Longshoremen's Act. While stays are
rarely, if ever, granted, the Department
does not think It appropriate to foreclose
the possibility that an operator might
obtain a stay if proper grounds for a stay
are present. It should be noted that courts
have refused to find that difficulty or even
impossibility of obtaining reimbursement
from a claimant constitutes Irreparable
harm sufficient to support a stay of pay-
ments.

(b) If an operator is determined liable for
the payment of benefits to a climant prior
to final adJudication, the Act and the rules
require the operator to begin the payment
of benefits prior to final adjudication, not-
withstanding the possibility that the opera-
tor may ultimately prevail on the merits.
Any operator which refuses to undertake
these payments shall, In addition to the
payments due and past due, be liable for the
payment of penalties, Interest, and the
claimant's attorney's fees and costa, In most
Instances. It is the policy of the Act that op-
erators must bear the risk of overpayments.
The trust fund is not, and can In no way be
construed as, the Insuror of the r" In-
volved in an operator's legal obligation to
make payments in a timely fashion. The
fund is not Intended to be used, nor is it
funded, for this purpose. If an operator
makes an overpayment to a claimant It, like
the fund. must seek reimbursement from
the claimant.

SPECIAL PROviSIONS FOR OPERAmOR
PALIN

§725.530 Operator payments; generally.
(a) An operator or carrier which has

been determined liable for the pay-
ment of benefits to a claimant by the
deputy commissioner, or ordered to
pay such benefits by an administrative
law judge, the Board, or a court, or an
operator who has agreed that It is
liable for the payment of benefits to a
claimant, shall commence the pay-
ment of benefits (including past due
benefits, medical costs, penalties and
interest, if any) within 30 days of such
determination, order, or agreement.
Thereafter, monthly benefit payments
shall be made for the duration of the
claimant's eligibility. Arrangements
for the payment of medical costs shall
be made by such operator or carrier in
accordance with the provisions of sub-
part I of this part.

(b) Benefit payments made by an op-
erator or carrier shall be made directly
to the person entitled thereto or a rep-
resentative payee if authorized by the
deputy commissioner. The payment of
a claimant's attorney's fee, if any is
awarded, shall be made directly to
such attorney. Reimbursement of the
fund, including interest, shall be paid
directly to the Secretary on behalf of
the fund.

Comments receired" A few comments ex-
press concern that no sanction is set forth
for the failure of an operator to make pay-
ments In accordance with this section.

Discussion and change: Other sections of
these rules specify the sanctions imposed if
an operator refuses to make timely pay-
ments and the obligation of the fund to
make payments on behalf of an operator
under certain circumnstance-s.

§ 725.531 Receipt for payment.
Any individual receiving benefits

under the act in his or her own right,
or as a representative payee, or as the
duly appointed agent for the estate of
a deceased beneficiary, shall execute.
receipts for benefits paid by any oper-
ator which shall be produced by such
operator for inspection whenever the
deputy commissioner requires. A can-
celed check shall be considered ade-
quate receipt of payment for purposes
of this section. No operator or carrier
shall be required to retain receipts for-
payments made for more than 5 years
after the date on which such receipt
was executed.

Comments received: (a) Comments recom-
mend that a canceled check should const-
tute adequate receipt for payment. (b One
comment notes that there is no time limita-
tlon on the retention of receipts and sug-
gests that an operator should be allowed to
dispose of receipts after 5 years.

Discussion and changes: (a) The Depart-
ment agrees that canceled checks constitute
adequate receipt of payment and a clarify-
Ing change Is made.

(b) The Department agrees that operators
should not be required to retain receipts of
payment for an indefinite time. The 5-year
recommendation Is adopted.

§ 725.532 Suspension, reduction, or termi-
nation of payments.

(a) No suspension, reduction, or ter-
mination in the payment of benefits is
permitted unless authorized by the
deputy commissoner; administrative
law Judge, Board, or court. No suspen-
sion, reduction, or termination shall be
authorized except upon the occur-
rence of an event which terminates a
claimant's eligibility for benefits (see
subpart B of+ this part) or as is other-
wise provided in this subpart (see also
§§ 725.533-725.546).

(b) Any unauthorized suspension in
the payment of benefits by an opera-
tor or carrier shall be treated as pro-
vided in subpart EL

(c) Unless suspension, reduction, or
termination of benefits payments is re-
quired by an administrative law judge,
the Benefits Review Board or a court,
the deputy commissioner, after receiv-
ing notification of the occurrence of
an event that would require the sus-
pension, reduction, or termination of
benefits, shall follow the procedures
for the determination of claims set
forth in subparts D and .

Comments received: One comment recom-
mends that there should be no suspension
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of benefits allowed without prior notice and
hearing.

Discussion and changes: No ex parte sus-
pension of benefits is authorized by this sec-
tion.

IrcRAsEs AND REDucTIo S OF BE sEFIS

§ 725.533 Modification of benefits
amounts; general.

(a) Under certain circumstances the
amount of monthly benefits as com-
puted in § 725.520 or lump-sum award
(Q 725.521) shall be modified to deter-
mine the amount actually to be paid
to a beneficiary. With respect to any
benefits payable for all periods of eli-
gibility after January 1, 1974, a reduc-
tion of the amount of benefits payable
shall be required on account of:1 (1) Any compensation or benefits re-
ceived under any State workers' com-
pensation law because of death or par-
tial or total disability due to pneumo-
conlosis; or

(2) Any compensation or benefits re-
ceived under or pursuant to any Fed-
eral law including part B of title IV of
the act because of death or partial or
total disability due to pneumoconosis;
or

(3) In the case of benefits payable to
a parent, brother, or sister, the excess
earnings from wages and from net
earnings from self-employment (see
§ 410.530 of this title) of such parent,
brother, or sister, respectively; or

(4) The fact that a claim for benefits
from an additional beneficiary is filed,
or that such claim is effective for a
payment during the month of filing,
or a dependent qualifies under this
part for an augmentation portion of a
benefit of a miner or widow for a
period in which another dependent
has previously qualified for an aug-
mentation.

(b) With respect to periods of eligi-
bility occurring after June 30, 1973,
but before January 1, 1974, benefits
shall be reduced in months of eligibil-
ity occurring during such period only:

(1) By an amount equal to any pay-
ment received under the workers' com-
pensation, unemployment compensa-
tion, or disability insurance laws of
any State on account of the disability
or death of the miner due to pneuma-
coniosis; and

(2) On account of excess earnings
under section 203 (b) through (1) of
the Social Security Act; and

(3) For failure to report earnings
from work in employment and self-em-
ployment within the prescribed period
of time; and

(4) By reason of the fact that a
claim for benefits from an additional
beneficiary is filed, or that such a
claim is effective for a month prior to
the month of filing, or a dependent
qualifies under this part or this chap-
ter for an augmentation portion of a
benefit of a miner or surviving spouse

RULES AND REGULATIONS

for a month for which another de-
pendent has previously qualified for
an augmentation.

(c) With respect to claims filed be-
tween July 1 and December 31, 1973,
and paid for periods of eligibility oc-
curring during such period, there shall
be no retroactive adjustment of bene-
fits paid in light of the amendments
enacted by the Black Lung Benefits.
Reform Act of 1977 insofar as such
amendments affect events which cause
a reduction in benefits.

(d) An adjustment in a beneficiary's
monthly benefit may be required be-
cause an overpayment or underpay-
ment has been made to such benefici-
ary (see §§ 725.540-725.546).

(e) A suspension of a beneficiary's
monthly benefits may be required
when the Office has information indi-
cating that reductions on account of
excess earnings may reasonably be ex-
pected.

(f) Monthly benefit rates are pay-
able in multiples of 10 cents. Any
monthly benefit rate which, after the
applicable computations, augmenta-
tions, and reductions is not a multiple
of 10 cents, is increased to the next
higher multiple of 10 cents. Since a
fraction of a cent is not a multiple of
10 cents, a benefit rate which contains
such a fraction in the third decimal is
raised to the next higher multiple of
10 cents.

(g) Any individual entitled to a bene-
fit, who is aware of any circumstances
which could affect entitlement to
benefits, eligibility for payment, or the
amount of benefits, or result in the
termination, suspension, or reductio.
of benefits, shall promptly report
these circumstances to the Office. The
Office may at any time require an in-
dividual receiving, or claiming entitle-
ment to, benefits, either on his or her
own behalf or on behalf of another, to
submit a written statement giving per-
tinent information bearing upon the
issue of whether or not an event has
occurred which would cause such
benefit to be terminated, or which
would subject such benefit to reduc-
tions or suspension under the provi-
sions of the Act. The failure of an in-
dividual to submit any such report or
statement, properly executed, to the
Office shall subject such benefit to re-
ductions, suspension, or termination as
the case may be.

Comments received: (a) One comment re-
quests clarification of the applicability of
the modification provisions to lump sum
awards. (b) One comment requests clarifica-
tion of a -claimant's right to a hearing
before suspension or termination of bene-
fits.

Discussion and changes: (a) The Depart-
ment agrees that lump sum awards are sub-
ject to the act's offsets and a clarifying
change is made.

(b) See § 725.532(c) and the Discussion
and changes following that section.

§.725.534 Reduction of State benefits.
No benefits under section 415 of part

B of title IV of the Act shall be pay-
able to the residents of a State which,
after December 31, 1969, reduces the
benefits payable to persons eliglbp to
receive benefits under section 415 of
the Act under State laws applicable to
its general work force with regard to
workers' compensation (including com-
pensation for occupational disease),
unemployment compensation, or dis-
ability insurance benefits which are
funded in whole or in part out of em-
ployer contributions.

Comments received. None.

§ 725.535 Reduction; receipt of State or
Federal benefit.

(a) As used in this section the term
"State or Federal benefit" means a
payment to an individual on account
of total or partial disability or death
due to pneumoconiosis only under
State or Federal laws relating to work-
ers' compensation. With respect to a
claim for which benefits are payable
for any month between July 1 and De-
cember 31, 1973, "State benefit"
means a payment to a beneficiary
made on account of disability or death
due to pneumoconiosis under State
laws relating to workers' compensation
(including compensation for occupa-
tional disease), unemployment com-
pensation, or disability insurance.

(b) Benefit payments to a benefici-
ary for any month are reduced (but
not below zero) by an amount equal to
any payments of State or Federal
benefits received by such beneficiary
for such month.

(c) Where a State or Federal benefit
is paid periodically but not monthly,
or in a lump sum as a commutation of
or a substitution for periodic benefits,
the reduction under this section is
made at such time or times and in
such amounts as the Office deter-
mines will approximate as nearly as
practicable the reduction required
under paragraph (b) of this section. In
making such a determination, a
weekly State or Federal benefit Is mul-
tiplied by 41 and a biweekly benefit Is
multiplied by 21 to ascertain the
monthly equivalent for reduction pur-
poses.

(d) Amounts paid or incurred or to
be incurred by the individual for medi-
cal, legal, or related expenses in con-
nection with this claim for State or
Federal benefits (defined in paragraph
(a) of this section) are excluded in
computing the reduction under para-
graph (b) of this section, to the extent
that they are consistent with State or
Federal Law. Such medical, legal, or
related expenses may be evidenced by
the State or Federal benefit awards,
compromise agreement, or court order
in the State or Federal benefit pro-
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ceedings, or by such other evidence as
the Office may require. Such other
evidence may consist of:

(1) A detailed statement by the indi-
vidual's attorney, physician, or the
employer'sinsurance carrier; or.

(2) B111s, receipts, or canceled checks;
or

(3) Other evidence indicating the
amount of such expenses, or

(4) Any combination of the forego-
ing evidence from which the amount
of such expenses may be determinable.
Such expenses shall not be excluded
unless established by evidence as re-
quired by the Office.

Comments received: -One comment argues
that if an offset exceeds the amount of
benefits payable under the Act In a given
month, these should be a carryover of the
excess to offset amounts applied in future
months.

Discussion and changes. The purpose of
the Act is to guarantee minimum monthly
benefits to eligible persons who, because of
the effects of black lung disease, are in need
of financial assistance in meeting ordinary
living expenses. The Act is not Intended to,
and does not set monthly or lifetime maxi-
mum benefit levels to which a claimant
might be entitled from all sources. The prl-
mary concern of Congress, that eligible per-
sons be provided with assistance n meeting
monthly living costs, would be subverted if
the comment were accepted.

§ 725.536 Reductions; excess earnings.
In the case of a- surviving parent,

brother, or sister, benefit payments
are reduced as appropriate by an
amount equal to the deduction which
would be made with respect to excess
earnings under the provisions of sec-
tions 203 (b), (f), -g), (h), (i), and (1) of
the Social Security Act (42 U.S.C. 403
(b), (f), (g), (h), Qj), and (1)), as if such
benefit payments were benefits pay-
able under section 202 of the -Social
Security Act (42 U.S.C. 402) (see
§§ 404428-404.456 of this title).

Comments received: None.

§ 725.537 Reductions; retroactive effect of
an additional claim for benefits.

Beginning with the month in which
a person other than a miner files a
claim -and becomes entitled to benefits,
the benefits of other persons entitled
to benefits with respect to the same
miner, are adjusted downward, if nec-
essary, so that no more than the per-
missible amount of benefits (the maxi-
mum amount for the number of bene-
ficiaries involved) will be paid.

Comments received: None.

§ 725.538 Reductions; effect of augmenta-
tion of benefits based on subsequent
qualification of individual.

(a) Ordinarily, a written request that
the benefits of a miner or surviving
spouse be augmented on account of a
qualified dependent is made as part of

the claim for benefits. However, It
may also be made thereafter.

(b) In the latter case, beginning with
the month in which such a request is
filed on account of a particular de-
pendent and in which such dependent
qualifies for augmentation purposes
under this part, the augmented bene-
fits attributable to other qualified de-
pendents (with respect to the same
miner or surviving spouse), if any, are
adjusted downward If necessary, so
that the permissible amount of aug-
mented benefits (the maximum
amount for the number of dependents
involved) will not be exceeded.

(c) Where, based on the entitlement
to benefits of a miner or surviving
spouse, a dependent would have quali-
fied for augmentation purposes for a
prior month of such miner's or surviv-
ing spouse's entitlement had such re-
quest been filed in such prior month,
such request Is effective for such prior
month. For any month before the
month of filing such request, however,
otherwise correct benefits previously
certified by the Office may not be
changed. Rather the amount of the
augmented benefit attributable to the
dependent filing such request in the
later month Is reduced for each month
of Ite retroactive period to the extent
that may be necessary. This means
that for each month of the retroactive
period, the amount payable to the de-
pendent filing the later augmentation
request is the difference, if any, be-
tween:

(1) The total amount of augmented
benefits certified for payment for
other dependents for that month, and

(2) The permissible amount of aug-
mented benefits (the maximum
amount for the number of dependents
involved) payable for the month for
all dependents, including the depend-
ent filing later.

Comments rcceired" None.

§725.539 More than one reduction event
If a reduction for receipt of State or

Federal benefits and a reduction on
account of excess earnings are charge-
able to the same month, the benefit
for such month is first reduced (but
not below zero) by the amount of the
State or Federal benefits, and the re-
mafider of the benefit for such
month, if any, Is then reduced (but not
below zero) by the amount of excess
earnings chargeable to such month.

Comments receirid: None.

OVERPAYMENTS; UNDERPAYMENTS

§ 725.540 Overpaynents.
(a) General As used In this subpart,

the term "overpayment" includes:
(1) Payment where no amount Is

payable under this part;
(2) Payment In excess of the amount

payable under this part;
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(3) A payment under this part which
has not been reduced by the amounts
required by the Act (see § 725.533);

(4) A payment under this part made
to a resident of a State whose resi-
dents are not entitled to benefits (see

725.402 and 725.403);
(5) Payment resulting from failure

to terminate benefits to an individual
no longer entitled thereto;

(6) Duplicate benefits paid to a
claimant on account of concurrent eli-
gibility under this part and parts 410
or 727 of this title or as provided in
§ 725.309.

(b) Overpaid beneficiary is living. If
the beneficiary to whom an 6verpay-
ment was made is living at the time of
a determination of such overpayment,
Is entitled to benefits at the time of
the overpayment, or at any time
thereafter becomes so entitled, no
benefit for any month is payable to
such individual, except as provided in
paragraph (c) of this section, until an
amount equal to the amount of the
overpayment has been withheld or re-
funded.

(c) Adjustment by withholding part
of a monthly benefit Adjustment
under paragraph (b) of this section
may be effected by withholding a part
of the monthly benefit payable to a
beneficiary where it is determined
that:

(1) Withholding the full amount
each month would deprive the benefi-
ciary of income required for ordinary
and necessary living expenses;

(2) The overpayment was not caused
by the beneficiary's intentionally false
statement or representation, or willful
concealment of, or deliberate failure
to furns h, material information; and

(3) Recoupment can be effected in
an amount of not less than $10 a
month and at a rate which would not
unreasonably extend the period of ad-,
Justment.

(d) Overpaid beneficiary dies before
adjustment If an overpaid beneficiary
dies before adjustment is completed
under the provisions of paragraph (b)
of this section. recovery of the over-
payment shall be effected through re-
payment by the estate of the deceased
overpaid beneficiary, or by withhold-
ing of amounts due the estate of such
deceased beneficiary, or both.

Comments received One comment recom-
mend- that there should be a hearing
before an overpayment Is declared.

Discussion and change= See § 725.532(c)
and Discu=ion and changes following that
section.

§ 725.541 Notice of waiver of adjustment
or recovery of overpayment.

Whenever a determination is made
that more than the correct amount of
payment has been made, notice of the
provisions of section .204(b) of the
Social Security Act regarding waiver
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of adjustment or recovery shall be
sent to the overpaid individual, to any
other individual against whom adjust-
ment or recovery of the overpayment
Is to be effected, and to any operator
or carrier which may be liable to such
overpaid individual.

Comments received None.

§ 725.542 When waiver of adjustment or
recovery may be applied.

There shall be no adjustment or re-
covery of an overpayment in any case
where an incorrect payment has been
made with respect to an individual:

(a) Who is without fault, and where
(b) Adjustment or recovery would

either:
(1) Defeat the purpose of title IV of

the Act, or
(2) Be against equity and good con-

science.

Comments received: One comment sug-
gests that a hearing should be conducted to
determine the applicability of this section In
any case.

Discussion and changes: See Discussion
and changes following § 725.532.

§ 725.543 Standards for waiver of adjust.
ment or recovery.

The standards for determining the
applicability of the criteria listed in
§ 725.542 shall be the same as those
applied by the Social Security Admin-
stration under §§ 410.561-410.561h of

this title.
Comments received. None.

§ 725.544 Collection and compromise of
claims for overpayment.

(a) General effect of the Federal
Claims Collection Act of 1966. In ac-
cordance with the Federal Claims Col-
lection Act of 1966 and applicable reg-
ulations, claims by the Office against
an individual for recovery of an over-
payment under this part not exceed-
ing the sum of $20,000, exclusive of in-
terest; may be compromised, or collec-
tion suspended or terminated, where
such individual or his or her estate
does not have the present or prospec-
tive ability to" pay the full amount of
the claim within a reasonable time
(see paragraph (c) of this section), or
the cost of collection is likely to
exceed the amount of recovery (see
paragraph (d) of this section), except.
as provided under paragraph (b) of
this section.

(b) When there will be no compro-
mise, suspension, or termination of
collection of a claim for overpayment.
(1) In any case where the overpaid in-
dividual is alive, a claim fdr overpay-
ment will not be compromised, nor will
there be suspension or termination of
collection of the claim by the Office, if
there is an indication of fraud, the
filing of a false claim, or misrepresen-
tation on the part of such individual

or on the part of any other party
having any interest in the claim.

(2) In any case where the overpaid
individual is deceased:

(i) A claim for overpayment in
excess of $5,000 will not be compro-
mised, nor will there be suspension or
termination of collection of the claim
by the Office if there is an indication
of fraud, the filing of a false claim, or
misrepresentation on the part of such
deceased individual; and

(ii) A claim for overpayment, regard-
less of the amount, will not be compro-
mised, nor will there be suspension or
termination of collection of the claim
by the Office if there is an indication

.that any person other than the de-
ceased overpaid individual had a part
in the fraudulent action which result-
ed in the overpayment.

(c) Inability to pay claim for recov-
ery of overpayment In determining
whether the overpaid individual is
unable to pay a claim for recovery of
an overpayment under this part, the
Office shall consider the individual's
age, health, present and potential
income (including inheritance pros-
pects), assets (e.g., real property, sav-
ings account), possible concealment or
improper transfer of assets, and assets
or income of such individual which
may be available in enforced collection
proceedings. The Office will also con-
sider exemptions available to such in-
dividual under the pertinent State or
Federal law in such proceedings. In
the event the overpaid individual is de-
ceased, the Office shall consider the
available assets of the estate, taking
into account any liens or superior
claims against the estate.

(d) Cost of collection or litigative
probabilities. Where the probable
costs of recovering an overpayment
under this part would not justify en-
forced collection proceedings for the
full amount of the claim, or where
there is doubt concerning the Office's
ability to establish its claim as well as
the time which it will take to effect
such collection, a compromise or set-
tlement for less than the full amount
may be considered.

(e) Amount of compromise. The
amount to be accepted in compromise
of a claim for overpayment under this
part shall bear a reasonable relation-
ship to the amount which can be re-
covered by enforced collection pro-
ceedings, giving due consideration to
the exemption available to the over-
paid individual under State or Federal
law and the time which collection will
take.

(f) Payment Payment of the amount
the Office has agreed to accept as a
compromise in full settlement of a
claim for recovery of an overpayment
under this part shall be made within
the time and in the manner set by the
Office. A claim for the overpayment

shall not be considered compromised
or settled until the full payment of
the compromised amount has been
made within the time and manner set
by the Office. Failure of the overpaid
individual or his or her estate to make
such payment as provided shall result
in reinstatement of the full amount of
the overpayment less any amounts
paid prior to such default.

Comments received. None.

§ 725.545 Underpayments.
(a) General. As used in this subpart,

the term "underpayment" includes a
payment in an amount less than the
amount of the benefit due for such
month, and nonpayment where some
amount of such benefits Is payable.

(b) Underpaid individual is living.
If an individual to whom an underpay-
ment was made is living, the deficit
represented by such underpayment
shall be paid to such individual either
in a single payment (If he or she is not
entitled to a monthly benefit or if a
single payment is requested by the
claimant in writing) or by increasing
one or more monthly benefit pay-
ments to which such individual be-
comes entitled.

(c) Underpaid individual dies before
adjustment of underpayment. If an In-
dividual to whom an underpayment
was made dies before receiving pay-
ment of the deficit or negotiating the
check or checks representing payment
of the deficit, such payment shall be
distributed to the living person (or
persons) in the highest order of prior-
ity as follows:

(1) The deceased individual's surviv-
ing spouse who was either:

(i) Living in the same household
with the deceased individual at the
time of such individual's death; or

(iI) In the case of a deceased miner,
entitled for the month of death to
black lung benefits as his or her sur-
viving spouse or surviving divorced
spouse.

(2) In the case of a deceased miner
or spouse his or her child entitled to
benefits as the surviving child of such
miner or surviving spouse for the
month in which such miner or spouse
died (if more than one such child, In
equal shares to each such child).

(3) In the case of a deceased miner,
his parent entitled to benefits as the
surviving parent of such miner for the
month in which such miner died (if
more than one such parent, in equal
shares to each such parent).

(4) The surviving spouse of the de-
ceased individual who-does not qualify
under paragraph (c)(1) of this section.

(5) The child or children of the de-
ceased individual who do not qualify
under paragraph (c)(2) of this section
(if more than one such child, in equal
shares to each such child).
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(6) The parent or parents of the de- be adjusted against
ceased individual who do not qualify before adjustment pu,
under paragraph (c)(3) of this section other provisions of this s
(if more than one such parent, in Comments receirved: None.
equal shares to each such parent).

(7) The legal, representative of the §725.547 Applicability of
estate of the deceased individual as de- and underpayment prop
fined in paragraph (e) of this section. - tor or carrier.

(d) Deceased beneficiary. In the (a) The provisions of tl
event that a person, who is otherwise lating to overpayments i
qualified to receive payments as the ments shall be applicab
result of a deficit caused by an under- ments and underpaymen
payment under the provisions of para- sponsible operators or tl
,graph (c) of this section, dies before carriers, as appropriate.]
receiving payment or before negotiat- overpayment has been m
ing the check or checks representing erator, the provisions
such payihent, his or her share of the 725.544 shall not be appli
underpayment shall be divided among (b) No operator or carr
the remaining living person(s) in-the an adjustment of an

.same order or priority. In the event without prior applicatio
that there is (are) no other such proval by, the Office whi
person(s), the underpayment shall be cse full supervisory auth
paid to the living person(s) in the next adjustment of all overpa:
lower order of priority under para- (c) In any case involvin
graph (c) of this section. payments or underpa

(e) Deftnition of legal representative Office may take any nec
The term "legal representative," for and deputy commissIon(
the purpose of qualifying for receipt appropriate orders to
of an underpayment, generally means rights of the parties.
the executor or the administrator of (d) Disputes arising ou
the estate of the deceased beneficiary, issued shall be resolved
However, it may also include an indi- dures set out in subpart
vidual, institution or organization o
acting on behalf of an unadministered Comments 7rcei"ed: None.
estate, provided the person can give
the Office good acquittance (as de- SUBPART H-ENFORC
fined in paragraph (f) of this section). LIABILITY; REPC
The following persons may qualify as
legal representative for purposes of § 725.601 Enforcement gen
this section, provided they can give (a) The Act, together
the Office good acquittance: incorporated provisions

(1) A person who qualifies under a Longshoremen's and Ha
State's "sma3l estate" statute; or Compensation Act, conta

(2) A person resident in a foreign of provisions which subj
country who under the laws and cus- tor or other employer,
toms of that country, has the right to others to penalties fo
Teceive assets of the estate; or comply with certain pro

(3) A public administrator, or Act, or failure to comm
(4) A person who has the authority tinue prompt periodic p

under applicable law to collect the beneficiary.
assets of the estate .of the deceased (b) It is the policy and
beneficiary. Department to vigorous

(f) Definition of "good acquittance" provisions of this pbrt th,
A person is -considered to give the of the remedies provide(
Office "good acquittance" when pay- Accordingly, if an opera
ment to that person will release the pay benefits with respe
Office from further liability for such lor which the operator b
payment. -dicated liable, the D

Comments received One comment sug- invoke and execute the
gests that any underpaid claimant should be property of the operator
allowed to elect payment of the deficiency In § 725.603. Enforcemen
inalumpsum. shall be pursued In ax

Discussion and changes: The Department U.S. district court. If th
agrees and a change is made. termines that the remed

§725.546 Relation to provisions for reduc- §725.603 may not be
tions or increases. guarantee the continuewith the terms of an awj

The amount of an overpayment or against the -operator,
an underpayment is the difference be- shall in addition seek an
tween the amount to which the beneff- the U.S. district court
ciary was actually entitled and the future noncompliance by
amount paid. Overpayment and under- and such other relief as
payment simultaneously outstanding siders appropriate (see §
against the same beneficiary shall first operator unlawfully susp

one another
uant to the

ubpart.

- overpayment
Islons to opera-

is subpart re-
ind underpay-
le to overpay-
ts made by re-
heir insurance
However, if an
Lade by an op-
of §§725.541-
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nates the payment of benefits to a
claimant, the deputy commisoner
shall declare the award in default and
proceed in accordance with §725.605.
In all cases payments in addition to
compensation (see § 725.607) and inter-
est (see § 725.608) shall be sought by
the Director or awarded by the deputy
commissioner.

(c) In certain Instances the remedies
provided by the Act are concurrent;
that Is, more than one remedy might
be appropriate In any given case. In
such a case, the Director shall select
the remedy or remedies appropriate
for the enforcement action. In making
this selection, the Director shall con-
sider the best Interests of the claimant
as well as those of the Fund.

Comments reclred: (a) One comment sug-
gests that this subpart should make clear
what a claimant or attorney should do in
the case of a suspension or termination by
an operator. (b) A few comments support
the Department's approach.

Discussion and changeslf an operator de-
faults, the claimant may request the deputy
commisoner to declare a default which can
be pursued in a US. district court, or In a
case where the award is final, seek relief In
court in accordance with § 725.604 The
deputy commissioner should be notified in
any case. The steps to be taken In the pur-
suit of court enforcement of an award are
prescribed by the Federal Rules of Ciil
Procedure and the local rules of the court.
Those rules are extensive and varied and
cannot be set forth In this part.

§ 725.602 Reimbursement of the fund.
(a) In any case in which the fund

has paid benefits, including -medical
benefits, on behalf of an operator or
other employer which is determined
liable therefore, or liable for a part
thereof, such operator or other em-
ployer shall simultaneously with the
first payment of benefits made to the
beneficiary, reimburse the fund (with
Interest) for the full amount of all
benefit payments made by the fund
with respect to the claim.

(b) In any case where benefit pay-
.ments have been made by the fund,
the fund shall be subrogated to the
rights of the beneficiary. The Secre-
tary of Labor may, as appropriate, ex-
ercise such subrogation rights.

Comments receired None.

§ 725.603 Payments by the fund on behalf
of an operator, liens.

(a) If an amount Is paid out of the
fund to an Individual entitled to bene-
fits under this part or part 727 of this
subchapter on behalf of an operator or
other employer 'which is or was re-
quired to pay or secure the payment
of all or a portion of such amount (see
§ 725.522), the operator or .other em-
ployer shall be liable to the United
States for repayment to the fund of
the amount of benefits properly at-
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tributable to such operator or other
employer.

(b) If an operator or other employer
liable to the fund refuses to pay, after
demand, the amount of such liability,
there shall be a lien in favor of the
United States upon all property and
rights to property, whether real or
personal, belonging to such operator
or other employer. The lien arises on
the date on which such liability is fi-
nally determined, and continues until
it is satisfied or becomes unenforcea-
ble by reason of lapse of time.

(c) (1) Except as otherwise provided
under this section, the priority of the
lien shall be determined in the same
manner as under section 6323 of the
Internal Revenue Code of 1954.

(2) In the case of a bankruptcy or In-
solvency proceeding, the lien imposed
under this section shall be treated in
the same manner as a lien for taxes
due and owing to the United States for
purposes of the Bankruptcy Act or
section 3466 of the Revised Statutes
(31 U.S.C. 191).

(3) For purposes of applying section
6323(a) of the Internal Revenue Code
of 1954 to determine the priority be-
tween the lien imposed under this sec-
tion and the Federal tax lien, each lien
shall be treated as a judgment lien
arising as of the time notice of such
lien is filed.

(4) For purposes of the section,
notice of the lien imposed hereunder
shall be filed in the same manner as
under section "6323(f) (disregarding
paragraph (4) thereof) and (g) of the
Internal Revenue Code of 1954.

(5) In any case where there has been
a refusal or neglect to pay the liability
imposed under this section, the Secre-
tary of Labor may bring a civil action
in a district court of the United States
to enforce the lien of the United
States under this section with respect
to such liability or to subject any
property, of whatever nature, of the
operator, or in which it has any right,
title, or interest, to the payment of
such liability.

(b) The liability imposed by this"
paragraph may be collected at a pro-
ceeding in court if the proceeding is
commenced within 6 years after the
date upon which the liability was fi-
nally determined, or prior to the expi-
ration of any period for collection
agreed upon in writing by the operator
and the United States before the expi-
ration of such 6-year period. This
period of limitation shall be suspended
for any period during which the assets
of the operator are in the custody or
control of any court of the United
States, or of any State, or the District
of Columbia, and for 6 months there-
after, and for any period during which
the operator is outside the United
States if such period of absence is for

RULES AND REGULATIONS

a continuous period of at least 6 shall be final and the court shall, upon
inonths, the filing of the copy, enter Judgment

Comments received: None. for the amount declared in default by
the supplementary order If such sup-

§125.604 Enforcement of final awards. plementary order is in accordance
Notwithstanding the provisions of with law. Review of the Judgment mayNotw.istaning heo provonr o- be had as in civil suits for damages at

§ 725.603, if an operator or other em- commola.Fnlpcedgstex
ployer or its officers or agents fails to c mon law. Final proceedings to x-copywith an order awarding bene ecute the Judgment may be had by
comply ith an ome aang bene- writ of execution in the form used by
fits that has become final, any benefi- the court in suits at common law in ac-
ciary of such award or the deputy tions of assumpsit. No fee shall be re-
commissioner may apply for the en- urdfriln th sple nayforcement of the order to the Federal quired for filing the supplementary
district court for the judicial district order nor for entry of judgment there-in which the injury occurred (or to the on, and the applicant shall not be
U.S. District Court for the District of liable for costs in a proceeding forColumbia if the injury occurred in the review of the judgment unless theDistrict). If the court determines that court shall otherwise direct. The courtDistrit).fthe c t w m detserin that shall modify such judgment to con-the order was made and served in ac- form to any later benefits order upon
cordance with law, and that such oper- presentation of a certified copy there-
ator or other employer or its officers to orte
or agents have failed to comply there- of to the court.
with, the court shall enforce obedience be satisfied by reason of the employ-
to the order by writ of injunction or e'sisoiency r of t ne s
by other proper process, mandatory or er's insolvency or other circumstances
otherwise, to enjoin upon such opera- precluding payment, the deputy com-
tor or other employer and its o fIcers missioner shall make payment fromor agents compliance with the order, the fund, and in addition, provide anynecessary medical, surgical, and other

Comments received: None, treatment required by subpart I of
this part. A defaulting employer shall§ 725.605 Defaults. be liable to the Fund for payment of

(a) Except as is otherwise .provided the amounts paid by the fund under
in this part, no suspension, termina- this section; and for the purpose of en-
tion or other failure to pay benefits forcing this liability, the fund shall be
awarded to a claimant is permitted. If subrogated to all the rights of the
an employer found liable for the pay- person receiving such payments or
ment of such benefits fails to make benefits.
such payments within 30 days after Comments received' None.
any date on which such benefits are
due and payable, the person to whom § 725.606 Security for the payment of
such benefits are payable may, within benefits.
one year after such default, make ap- Whenever an adjudication officer
plication to the deputy commissioner
for a supplementary order declaring deems It advisable, he or she may re-
the amount of the default. quire any operator or other employer

(b) If after investigation, notice and to mae a deposit with the Treasurer
hearing as provided in subparts D and of the United States to secure the
E of this part, a default is found, the prompt and convenient payment of
deputy commissioner or the adminis- benefits to eligible claimants. Pay-
trative law judge, if a hearing is re- ments may be made from such deposit,quested, shall issue a supplementary or such deposit may be returned to anorder declaring the amount of the de- operator or other employer, only uponorder if ng In ams where de- the order of such adjudication officer.fault, iany. In cases where a lump- The adjudication officer shall require
sum award has been made, if the pay- the deposit of security pursuant to
ment in default is an installment, the this section in any case where an oper-
deputy commissioner or administrative ator or other liable employer Is unin-

'law judge, may, in his or her discre- -
tion, declare the whole of the award as sured or has failed to secure the pay-
the amount in default. The applicant ment of benefits.
may file a certified copy of such sup- Comments received: None.
plementary order with the clerk of the
Federal district court for the judicial § 725.607 Payments in addition to corn-
district in which the operator has its pensation.
principal place of business or main- (a) If any benefits payable under the
tains an office or for the judicial dis- terms of (1) an award by a deputy
trict in which the injury occurred. In commissioner (Q 725.419(d)), (2) a deci-
case such principal place of business sion and order filed and served by an
or office is in the District of 'Columbla, administrative law Judge (Q 725.478), or
a copy of such supplementary order (3) a decision filed by the Board or a
may be filed with the clerk of the U.S. U.S. court of appeals, are not paid by
District Court for the District of Co- an operator or other employer ordered
lumbia. Such supplementary order to make such payments within 10 days
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after such payments become due,
there shall be added to such unpaid
benefits an amount equal to 20 per-
cent thereof, which shall be paid to
the claimant at the same time as, but
in addition to, such benefits, unless
review of the order making such award
is sought as provided in section 21 of
the LHWCA and an order staying pay-
ments has been issued.

(b) If, on account of an operator's or
other employer's failure to pay bene-
fits as provided in paragraph (a) of
this section, benefit payments are
made by the fund, the eligible claim-
ant shall nevertheless be entitled to
receive such additional compensation
to which he or she may be eligible
under paragraph (a) of this section,
with respect to all amounts paid by
the fund on behalf of such operator .or
other employer.

(c) The fund shall not be liable for
payments in addition to compensation
under any circumstances.*
-,Comments received: (a) Some comments
request clarification of the relationship be-
tween interest payments and the 20 percent
penalty. (b) One comment suggests that the
Fund should not be exempt from the 20 per-
cent penalty.

Discussion and changes: (a) The 20 per-
cent penalty is required in appropriate cases
where the employer does not begin the pay-
ment of benefits after the issuance of an
award by the deputy commissioner, or after
.being ordered to pay benefits by an adminis-
trative law judge, the Board, or a court. The
penalty is intended to encourage the
prompt payment of benefits by operators
whether or not additional proceedings are
pursued. Because by the terms of section
14(f) of the Longshoremen's Act, as incorpo-
rated, the 20 percent penalty is added to
compensation benefits due and owing, those
additional benefits should be considered in
computing the amount of Interest due. A
change is made in § 725.608 to clarify this
result.

(b) Section 424 of the act, which sets out
the obligations of the fund, explicitly
exempts the fund from payment of penal-
ties, and such obligation cannot be assumed
by these rules.

§ 725.608 Interest.

(a) If an operator or other employer
fails or refuses to pay any .or all bene-
fits due under the terms of an initial
determination by a deputy commis-
sioner (§ 725.420), a decision and order
filed and served by an administrative
law judge (§ 725.478) or a decision filed
by the Board or a United States court
of appeals, including any penalty

- awarded in addition to benefits in ac-
cordance with § 725.607, such oierator
shall be liable for 6 percent simple
annual interest on all past due bene-
fits computed from the date on which
such benefits were due and payable, in
addition to such operator's or other
employer's liability as is otherwise pro-
vided in this part. Except as provided
in paragraph (b) of this section, inter-
est payments owed under this para-
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graph shall be made directly to the
beneficiary.

(b) If an operator or other employer
fails or refuses to pay any or all bene-
fits due pursuant to an award of bene-
fits or an initial determination of eligi-
bility made by the deputy commisson-
er, and the Fund undertakes such pay-
ments, such operator or other employ-
er shall be liable to the fund in an
amount equal to six percent simple
annual interest on all paments made
by the Fund for which such operator
is determined liable, computed from
the first date on which such benefits
are paid by the fund, in addition to
such operator's liability to the fund, as
is otherwise provided in this part. In-
terest payments owed pursuant to this
paragraph shall be paid directly to the
fund.

(c) The fund shall not be liable for
the payment of interest under any cir-
cumstances.

Comments recelved: (a) Some comments
request clarification of the relationship be-
tween interest payments and the 20"percent
penalty described in §725.607. (b) A few
comments argue that the Fund should be
liable for the payment of Interest.

Discussion and changes: (a) See para-
graph (a) of

Discussion and changes following
§ 725.607. A change is made to reflect that
discussion.

(b) It has long been the law that an award
of interest against an instrumentality of the
United States, such as the fund, is not al-
lowed unless specifically authorized by stat-
ute. There being no such authorization In
the Act, despite other specific language
which indicates when interest is owed to the
fund (section 424(aX6). (b)(2)). no payment
of interest can be made by the Fund. See
also paragraph (a) of the Discussion and
changes following § 725.607, which contains
other discussions pertinent to this matter.
Conforming language changes are made In
accordance with such discussion.

§725.620 Failure to secure benefits; other
penalties.

(a) If an operator fails to discharge
its insurance obligations under the
Act, the provisions of § 725.495 shall
apply.

(b) Any employer who knowingly
transfers, sells, encumbers, assigns, or
in any manner disposes of, conceals,
secrets, or destroys any property be-
longing to such employer, after one of
its employees has been injured within
the purview of the Act, and with
intent to avoid the payment of bene-
fits under the Act to such miner or his
or her dependents, shall be guilty of a
misdemeanor and, upon conviction
thereof, shall be punished by a fine of
not more than $1,000, or by imprison-
ment for not more than one year, or
by both. In any case where such em-
ployer is a corporation, the president,
secretary, and treasurer thereof shall
be also severally liable for such penal-
ty or imprisonment as well as jointly
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liable with such corporation for such
fine.

(c) No agreement by a miner to pay
any portion of a preinium paid to a
carrier by such miner's emloyer or to
contribute to a benefit fund or depart-
ment maintained by such employer for
the purpose of providing benefits or
medical services and supplies as re-
quired by this part shall be valid; and
any employer who makes a deduction
for such purpose from the pay of a
miner entitled to benefits under the
Act shall be guilty of a misdemeanor
and upon conviction thereof shall be
punished by a fine of not more than
$1,000.

(d) No agreement by a miner to
waive his or her right to benefits
under the Act and the provisions of
this part shall be valid.

(e) This section shall not affect any
other liability of the employer under
this part.

Comments received. None.

§725.621 Reports.
(a) Upon making the first payment

of benefits and upon suspension, re-
duction, or increase of payments, the
operator or other employer responsi-
ble for making payments shall imme-
diately notify the deputy commission-
er of the action taken, in accordance
with a form prescribed by the Office.

(b) Within 16 days after final pay-
ment of benefits has been made by an
employer, such employer shall so
notify the deputy commissioner, in ac-
cordance with a form prescribed by
the Office, stating that such final pay-
ment, has been made, the total
amount of benefits paid, the name of
the beneficiary, and such other infor-
mation as the Office deems pertinent.

(c) The Director may from time to
time prescribe such additional reports
to be made by operators, other em-
ployers, or carriers as the Director
may consider necessary for the effi-
cent administration of the Act.

(d) Any employer who fails or re-
fuses to file any report required of
such employer under this section shall
be subject to a civil penalty not to
exceed $500 for each failure or refusal,
which penalty shall be determined in
accordance with the procedures set
forth in § 725.495, as appropriate.

(e) No request for information or re-
spouse to such request shall be consid-
ered a report for purposes of this sec-
tion or the Act, unless it is so designat-
ed by the Director or by this section.

Comments received: None.

Subpart I-Medical Benefits and
Vocational Rehabilitation

§ 725.701 Availability of medical benefits.
(a) A miner who is determined to be

eligible for benefits under this part or
part 727 of this subchapter is entitled
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to medical benefits as set forth in this
subpart as of the date of his or her
claim, but in no event before Jaunuary
1, 1974. No medical benefits shall be
provided to the survivor or dependent
of a miner under this part.

(b) A responsible operator, other em-
ployer, or where there is neither, the
Fund, shall furnish a miner entitled to
benefits under this part with such
medical, surgical, and other attend-
ance and treatment, nursing and hos-
pital services, medicine and apparatus,
and any other medical service or
supply, for such periods as the nature
of the miner's pneumoconiosis and an-
ciliary pulmonary conditions and dis-
ability require.

(c) The medical benefits referred to
in paragraphs (a) and (b) of this sec-
tion shall include palliative measures
useful only to prevent pain or discom-
fort associated with the miner's pneu-
moconiosis or attendant disability.

(d) The costs recoverable under this
subpart shall include the reasonable
cost of travel necessary for medical
treatment (to be determined in accord-
ance with prevailing United States
government mileage rates) and the
reasonable documented cost to the
miner or medical provider incurred in
communicating with the employer,
carrier, or deputy commissioner on
matters connected with medical bene-
fits.

Comments received: (a) A few comments
urge that the rate of reimbursement for
travel by automobile should be specified. (b)
One comment recommends that fees should
be awarded if a miner needs to retain repre-
sentation In pursuit of medical benefits. (c)
A few comments note that the proposed
rules do not contain provisions implement-
ing Section 11 of the Reform Act relating to
the availability of medical benefits for Part
B beneficiaries. Some of these comments
urge that Part B beneficiaries should be
automatically awarded medical benefits or
presumed entitled thereto.

Discussion and changes: (a) The Depart-
ment agrees that the rate of reimbursement
for travel by private automobile should be
specified, and this is done.

(b) A representative's fee may be awarded
for services rendered in connection with a
dispute over a miner's entitlement to a
medical treatment benefit. If the represent-
ative is an attorney and the conditions set
forth In section 28 of the Longshoremen's
Act are present, the fee may be assessed
against a coal mine operator. No change is
necessary to clarify this result.

(c) The Department agrees that the pro-
posed rules do not adequately treat claims
for medical benefits filed under section 11
of the Reform Act. A new § 725.701A is
added to correct this deficiency.

In connection with this new section some
explanation is appropriate:

1. A )Part B beneficiary who files for sec-
tion 11 benefits does not Jeopardize the
prior part B award, regardless of the out-
come of the section 11 claim, unless fraud or
concealment in the earlier claim is revealed.
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2. The interim presumption contained In
20 CFR § 727.203 is applicable to all section
11 claims.

3. All filing and adjudication rules and
proceedings prescribed in this part are ap-
plicable to section 11 claims.

4. A difficult question arises In connection
with the retroactive application of section
11.

Unlike the provisions relating to the
review of pending and denied part B and
part C claims, Congress did not specifically
make section 11 benefits retroactive. It
could have done so, or it could have auto-
matically extended benefits under the part
B program to include medical benefits in all
previously approved claims, and authorized
payments from general revenues. In such a
case there would ordinarily be a presump-
tion in law that the section was prospective
only. However, section 7(a) of the Long-
shoremen's Act (which is incorporated by
the Act) provides that In an approved claim
medical benefits are to be paid "for such
period as the nature of the injury 0 * * may
require." No benefits of any kind are pay-
able under part C (all section 11 claims are
part C claims) for any period prior to Janu-
ary 1, 1974. These conflicts in the law
cannot easily be resolved in keeping with
the spirit and intent of the Act. Medical
benefits, unlike monthly dollar benefits, are
not provided to assist a beneficiary in meet-
ing ordinary expenses of life by replacing
wages lost as a result of black lung disease.
They are provided in recognition of the
principle that an injured worker is likely to
require medical attention as the result of
the Injury and that payment for the cost of
this medical attention is properly a part of
whatever compensation is provided on ac-
count of the injury.

The approved part B miner/beneficiary
was found to be totally disabled due to
pneumoconlosis as of some date between
December 31, 1969, and June 30, 1-973, al-
though this individual may well have been
totally disabled due to the disease for some
period of time before December 31, 1969. If
medical treatment is sought or required on
any occasion either before or during the
term of a part B award, It is almost certain
that the cost of that treatment has already
been paid, either by some governmental
source, private or group insurance, or out of
pocket by the miner. Moreover, if there is a
dispute over a claimant's entitlement to re-
imbursement for a medical service already
rendered, it would be very difficult to re-
solve.

If the cost was borne out of pocket by the
miner, the language and intent of the Act
should be construed to allow a reimburse-
ment of the miner on the basis of an ap-
proved section 11 claim, if the liability for
the cost in question accrued on or after Jan.
uary 1, 1974. If the cost was borne by a
public or private source, some part of the
benefits provided may be attributable to
premiums, taxes, or deductions paid by the
miner and some other part is probably at-
tributable to government or employer subsi-
dies. In some instances, the public or private
insurance liability would not have provided
first dollar payments if the miner was the
beneficiary of a workers' compensation
award which required the payment of the
medical treatment costs. If the Department
were to adopt the view that section 11 pro-
vides full retroactive benefits for all medical
treatment costs incurred on account of
pneumoconlosis back to January 1, 1974

(that cut-off date for the retroactive pay-
ment of part C benefits is abolute) a
number of serious difficulties would be pre-
ent. The accounting, paperwork and diver-
sion of limited resources which such an un-
dertaking would require would be prohibi-
tive. Approximately 200,000 miners' claims
were approved under part B. In many In-
stances, all this effort would be of no bene-
fit to the miner, since the money paid would
have to be reimbursed to the original source
which paid the cost when It was incurred.
The Department does not believe that Con-
gress intended the Department to devote
the considerable resources necessary to
effect such a result which would be of no
benefit to the individual miner and which
would be significantly detrimental to the
Department's efforts to promptly procesi
and determine other claims. Moreover the
cost of such an effort was not considered In
the evolution of the coal tax.

If the Department adopted the view that
reimbursement should be provided to the
extent that the miner contributed to a
public or private health insurance fund, the
accounting and paperwork job to be doile
would be even more difficult, If not impossi-
ble. Once again, if any part of the miner's
payments were mtde before January 1,
1974, this would not be reimbursable. It Is
unlikely that a miner who was totally dis.
abled before July 1, 1973 (the relevant dato
in a part B approval), would have been
making payments to a health Insurance
fund after January 1, 1974. These payments
in the case of a salaried employee are
almost always deducted or paid directly
from wages earned. There would, therefore,
be little or no benefit gained by the adop-
tion of the more limited approach.

Accordingly, the Department has deter.
mined that section 11 benefits should be
paid on a prospective basis from the date of
filing with the exception that a miner may
be reimbursed for out-of-pocket medical
treatment expenses incurred after January
1, 1974, if documented proof of any such ex-
pense is provided.

§725.701A Claims for medical benefits
only under section 11 of the Reform
Act.

(a) Section 11 of the Reform Act dir-
ects the Secretary of Health, Educa-
tion, and Welfare to notify each miner
receiving benefits under part B of title
IV of the Act that he or she may file a
claim for medical treatment benefits
described in this subpart.' Section 11
and § 725.308(b) provide that a claim
for medical treatment benefits shall be
filed within 6 months from the date
notice was mailed, unless the period Is
enlarged for good cause shown. This
section sets forth the rules governing
the processing, adjudication, and pay-
ment of claims filed under section 11.

(b)(1) A claim filed pursuant to the
notice described in paragraph (a) of
this section shall be considered a claim
for medical benefits only, and shall be
filed, processed, and adjudicated In ac-
cordance with the provisions of this
part, except as provided in this sec-
tion. While a claim for medical bene-
fits must be treated as any other claim
filed under part C of title IV of the
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Act, the Department shall accept the
Social Security Administration's find-
ing of- entitlement as its initial deter-
mination.

(2) In the case of a part B benefici-
ary whose coal mine employment ter-
minated before January 1, 1970, the
Secretary shall make an immediate
award of medical benefits. Where the
part B beneficiary's coal mine employ-
ment terminated on or after January
1, 1970, the Secretary shall immediate-
ly authorize the payment of medical
benefits and thereafter inform the re-
sponsible operator, if any, of the oper-
ator's right to contest the claimant's
entitlement for medical benefits.

(c) A miner on whose behalf a claim
-is filed under this section (see
§ 725.301) must have been alive on
March 1, 1978, in order for the claim
to be considered.

(d) The criteria contained in subpart
C of part 727 of this subchapter are
applicable to claims for medical bene-
fits filed under this section.

(e) No determination made with re-
spect to a claim filed under this sec-
tion shall affect any determination
previously made by the Social Security
Administration. The Social Security
Administration may, however, reopen
a previously-approved claim if the con-
ditions set forth in § 410.672(c) of this
chapter are present. These conditions
are generally limited to fraud or con-
cealment.

(f) If medical benefits are awarded
under this section, such benefits shall
be payable by a responsible coal mine
operator (see §§ 725.491-725.493), it theminer's last employment occurred on
or after January 1, 1970, and in all
other cases by the fund. An operator
which may be required to provide
medical treatment benefits to a miner
under this section shall have the right
to participate in the adjudication of
the claim as is otherwise provided in
this part.

(g) Any miner whose coal mine em-
ployment terminated after January 1,
1970, may be required to submit to a
medical examination requested by an
identified operator. The unreasonable
refusal to submit to such an examina-
tion shall have the same consequences
as are provided under § 725.408.

(h) If a miner is determined eligible
for medical benefits in accordance
with this -section, such benefits shall
be provided from the date of filing,
except that such benefits may also in-
elude payments for any unreimbursed
medical treatment costs incurred per-
sonally by such miner during the
period from January 1, 1974, to the
date of filing which are attributable to
medical care required as a result of
the miner's total disability due to
pneumoconiosis. No reimbursement
for health insurance premiums, taxes
attributable to any public health in-

surance coverage, or other deduction
or payments made for the purpose of
securing third party liability for medi-
cal care costs is authorized by this sec-
tion. If a miner seeks reimbursement
for medical care costs personally in.
curred before the filing of a claim
under this section, the deputy commis-
sioner shall require documented proof
of the nature of the medical service
provided, the Identity of the medical
provider, the cost of the service, and
the fact that the cost was paid by the
miner, before reimbursement before
such cost may be awarded.

Comments receire&, This Is a new section
adopted in response to comments received
concerning § 725.701. '

§725.702 Physician defined.
The term "physician" includes only

doctors of medicine (MD) and osteo-
pathic practitioners within the scope
of their practices as defined by State
law. No treatment or medical services
performed by any other practitioner
of the ,healing arts Is authorized by
this part, unless such treatment or
service is authorized and supervised
both by a physician as defined in this
section and the deputy commissioner.

Comments received. None.

§ 725.703 Notification of right to medical
benefits; authorization of treatment.

(a) Upon notification to a miner of
such miner's entitlement to benefits,
the Office shall provide the miner
with a list of authorized treating phy-
sicians and medical facilities in the
area of the miner's residence. The
miner may select a physician from this
list or may select another physician
with approval of the Office. Where
emergency services are necessary and
appropriate, authorization by the
Office shall not be required.

(b) The Office may, on Its own in!-
tiative, or at the request of a responsi-
ble operator, order a change of physi-
cians or facilities, but only where It
has been determined that the change
is desirable or necessary in the best in-
terest of the miner. The miner may
change physicians or facilities subject
to the approval of the Office.

(c) If adequate treatment cannot be
obtained in the area of the claimant's
residence, the Office may authorize
the use of physicians or medical facil-
ties outside such area as well as reim-
bursement for travel expenses and
overnight accommodations.

Comments received. One comment recom-
mends that this section specify that pay.
ment will be made for travel and overnight
accommodations.

Discussion and changes: The Department
agrees, if adequate medical care is not avail-
able In the area of the miner's residence.

§ 725.704 Arrangements for medical care.
(a) Operator liability. If an operator

has been determined liable for the
payment of benefits to a miner, the
Office shall notify such operator or in-
surer of the names, addresses, and
telephone numbers of the authorized
providers of medical benefits chosen
by an entitled miner, and shall require
the operator or insurer to:

(1) Notify the miner and the provid-
ers chosen that such operator will be
responsible for the cost of medical ser-
vices provided to the miner on account
of the miner's total disability due to
pneumoconlosLs;

(2) Designate a person or persons
with decislonmaking authority with
whom the Office, the miner and au-
thorized providers may communicate
on matters involving medical benefits
provided under this subpart and notify
the Office, miner and providers of
such designation;

(3) Make arrangements for the
direct reimbursement of providers for
their services.

(b) Fund lianlity. If there is no op-
erator found liable for the payment of
benefits, the Office shall make neces-
sary arrangements to provide medical
care to the miner, notify the miner
and medical care facility selected of
the liability of the fund, designate a
person or persons with whom the
miner or provider may communicate
on matters relating to medical care,
and make arrangements for the direct
reimbursement of the medical provid-
er.

Comments receired: One comment urges
that a imil section be developed In those
cases where medical treatment is paid by
the fund.

Discussion and changes: This section has
been revised In accordance with the com-
ment received.

§725.705 Authorization to provide medi-
cal services.

(a) Except as provided in paragraph
(b) of this section, medical services
from an authorized provider which are
payable under § 725.701 shall not re-
quire prior approval of the Office or
the responsible operator.

(b) Except where emergency treat-
ment is required, prior approval of the
Office or the responsible operator
shall be obtained before any hospital-
Ization or surgery, or before ordering
an apparatus for treatment where the
purchase price exceeds $100. A request
for approval of non-emergency hospi-
talization or surgery shall be acted
updh expeditiously, and approval or
disapproval will be given by telephone
if a written response cannot be given
within 7 days following the request.
No employee of the Department of
Labor, other than a deputy commis-
sloner or the Chief, Branch of Medical
Analysis and Services, DCMWC, is ail-
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thorized to approve a request for hos-
pitalization or surgery by telephone.

(c) Payment for medical services,
treatment, or an apparatus shall be
made at no more than the rate prevail-
ing in the community in which the
providing physician, medical facility or
supplier is located.

Comments received: A number of com-
ments object to the requirement of prior ap-
proval in the case of nonemergency hospi-
talization or surgery or ordering an appara-
tus for treatment costing In excess of $100,
and some suggest in the alternative that an
expedited approval procedures be instituted.

Discussion and changes: Prior approval
for nonemergency services is an essential
part of the Department's responsibility to
administer the program. It is agreed, howev-
er, that an expedited procedure is appropri-
ate and such a procedure is added to this
section. The procedure shall not be applica-
ble to request for permission to purchase an
apparatus which costs more than $100. Past
abuses, considerable doubt concerning the
usefulness of certain expensive equipment.
and in some instances a potential hazard to
the claimant's health, require closer review
of a request to purchase an apparatus cost-
ing more than $100.

§725.706 Reports of physicians and su-
pervison of medical care.

(a) Within 30 days following the
first medical or surgical treatment
provided under § 725.701, the treating
physician or facility shall furnish to
the Office and the responsible opera-
tor, if any, a report of such treatment.

(b) In order to permit continuing su-
pervision of the medical care provided
to the miner with respect to the neces-
sity, character and sufficiency of any
medical, care furnished or to be fur-
nished, the treating physician, facility,
employer or carrier shall provide such
reports in addition to those required
by paragraph (a) of this section as the
Office may from time to time require.
Within the discretion of the deputy
commissioner, payment may be re-
fused to any medical provider who
fails to submit any report required by
this section.

Comments received: A few comments
object to any provision requiring a treating
physician to submit reports of treatment.

Discussion and changes: Supervision of
medical care provided for a Inlner by the
Act Is an Important part of the Depart-
ment's responsibility to properly administer
the Act. These reports are necessary to
ensure that medical treatment benefits are
provided in accordance with law. Moreover,
the Department does not agree that these
reporting requirements will significantly
discourage qualified physicians from treat-
Ing disabled miners or that filing the re-
quired reports, will be particularly burden-
some.

§ 725.707 Disputes concerning medical
benefits.

(a) Whenever a dispute develops
concerning medical services under this
part, the deputy commissioner shall

attempt to informally resolve such dis-
pute. In this regard the deputy com-
missioner may, on his or her own ini-
tiative or at the request of the respon-
sible operator order the claimant to
submit to an examination by a physi-
cian selected by the deputy commis-
sioner.

(b) If no informal resolution is ac-
complished, the deputy commissioner
shall refer the case to the Office of
Administrative Law Judges for hear-
ing in accordance with this part. Any
such hearing shall be scheduled at the
earliest possible time and shall take
precedence over all other requests for
hearing except for prior requests for
hearing arising under this section and
as provided by § 727.405 of this sub-
chapter. During the pendency of such
adjudication, the Director may order
the payment of medical benefits prior
to final adjudication under the same
conditions applicable to benefits
awarded under § 725.522.

(c) In the development or adjudica-
tion of a dispute over medical benefits,
the adjudication officer is authorized
to take whatever action may be neces-
sary to protect the health of a totally
disabled miner.

(d) Any interested medical provider
may, if appropriate, ie"made a party
to a dispute over medical benefits.

Comments received: None.

§ 725.710 Objective of vocational rehabili-
tation

The objective of vocational rehabili-
tation is the return of a miner who is
totally disabled for work in or around
a coal mine and who is unable to uti-
lize those skills which were employed
in the miner's coal mine employment
to gainful employment commensurate
with such miner's physical impair-
ment. This objective may be achieved
through a program of re-evaluation
and redirection of the miner's abilities,
or retraining in another occupation,
and selective job placement assistance.

Comments received, None.

§ 725.711 Requests for referral to, voca-
tional rehabilitation assistance.

Each miner who has been deter-
mined entitled to receive benefits
under part C of title IV of the Act
shall be informed by the OWCP of the
availability and advisability of voca-
tional rehabilitation services. If such
miner chooses to avail himself or her-
self of vocational rehabilitation, his or
her request shall be processed and re-
ferred by OWCP vocational rehabilita-
tion advisors pursuant to the provi-
sions of §§ 702.501-702.508 of this
chapter as is appropriate.

Signed this 11th day of August at
Washington, D.C.

RAY MARSLL,
Secretary of Labor.

[FR Doe. 78-23004 Filed 8-17-78; 8:45 am]

[4510-271

PART 727-REVIEW OF PENDING
AND DENIED CLAIMS UNDER THE
BLACK LUNG BENEFITS REFORM
ACT OF 1977

AGENCY: -Employment Standards Ad.
ministration, Department of Labor.

ACTION: Final rulemaldng.
SUMMARY: On April 25, 1978, the
Department of Labor published a
notice of proposed rulemaking in the
FEDERAL REGISTER (43 FR 17765-17773)
which contained detailed procedures
to be applied in the prompt processing
and adjudication of all previously
denied and pending claims for which
review by- the Department of Labor is
required. The notice also set forth the
criteria and standards to be applied to
review claims for the purpose of deter-
mining total disability or death due to
black lung disease. This new part 727
establishes procedures for the process-
ing of pending and denied claims
under part C of title IV of the Federal
Mine Safety and Health Act of 1977,
as amended by the Black Lung Bene-
fits Reform Act of 1977 and the Black
Lung Benefits Revenue Act of 1977.
EFFECTIVE DATE: August 18,1978.
FOR FURTHE1 INFORMATION
CONTACT:

Robert B. Dorsey, Chief, Branch of
Claims Determination, Division of
Coal Mine Workers' Compensation,
Office of Workers' Compensation
Programs, Employment Standards
Administration, U.S. Department of
Labor, Room C-3526, NDOL Build-
ing, 200 Constitution Avenue NW.,
Washington, D.C. 20210, telephone
202-523-6727.

SUPPLEMENTARY INFORMATION:
On March 1, 1978, title IV of the Fed-
eral Mine Safety and Health Act of
1977, formerly the Federal Coal Mine
Health and Safety Act of 1969, which
provides benefits to coal miners who
are totally disabled by black lung dis-
ease and to the survivors of coal
miners who died due to or while total-
ly disabled by that disease, was signifl.
cantly amended by the enactment of
the Black Lung Benefits Reform Act
of 1977 and the Black Lung Benefits
Revenue Act of 1977. Among other
things, the new Acts require a review
of claims which were previously
denied or are still pending, by either
the Department of Health, Education,

FEDERAL REGISTER, VOL 43, NO. 161-FRIDAY, AUGUST 18, 1978

36818



RULES AND REGULATIONS

and Welfare or the Department of
Labor.

The new act also requires that less
stringent standards are to be applied
in the review of pending and denied
claims, as well as in the consideration
of new claims. It is expected that the
application of these new standards will
allow a greater number of victims of
black lung disease to obtain benefits
under the law.

Many comments were received on
the proposed part 727 from black lung
claimants, groups which assist claim.
ants in obtaining benefits, claimant
representatives, Members of Congress,
attorneys, coal mine operators and
their representatives, and coal minE
construction companies ,and their rep.
resentatives. The vast majority oi
comments received were substantive
detailed, and very useful to the De
partment.

The Department has responded tc
all relevant and, substantive comment,<
and has made changes in the rule
where necessary. Following each fina:
rule set forth, the Department has re
sponded, in discussion form, to the
comments received and changes made
in the rules. These discussions are en,
titled "Comments Received" and "Dis
cussion and Changes." Our p urose I
to respond to all relevant andsubstan
tive comments and to specify those
changes made in the rules. Wherevei
possible, comments which are essen
tially similar are considered together.

The discussion following each rule
contained in this document shall nol
be considered a part of the rule ane
will not be published in the Code oJ
'Federal Regulations.

A few of the revisions made reflecl
technical, clarifying and correctin
changes felt to be necessary by De
partment of Labor personnel.

Since these rules implement thi
xecent amendments to title IV of th(
act and because of the need to immedi
ately commence the processing an(
adjudication of claims for benefits,
find that good cause exists for makini
these rules effective immediately.

Accordingly, 20 CFR Part 727 i.
adopted as follows:

Subpart A-General

Sec.
727.1 Statutory provisions, purpose of thl

part.
727.2 Applicability and content of thi

part.
'727.3 Definitions, use of terms.
727.4 Applicability of other parts in thi

subchapter.

Subpart B-iniial Review of Pending and
Denied Claims

727.101 Who is entitled to review.
'127.102 'Tending" and "denied" claim de

fined.
727.103 Duplicate claims.

Sec.
727.104 Review by the Socal Security Ad-

ministration.
727.105 Action by the Office, Social Securl-*Ety approval.727.106 Action by the Office insufficient

L evidence for Social Security approval.
727.107 Action by the Office, Social Secur-

ty referral without prior review.
727.108 Action by the Office, Department

of Labor pending or denied claim.
727.109 Hearings and appeals, partles.

L Subpart C--Criteria for Determining ElIgibility
for Benefits

727.200 Basis for criteria.
'727.201 Persons entitled to benefits, de-

pendents.
727.202 Definition of pneumoconlosts.
727.203 Interim presumption.
727.204 Presumption of entitlement appli.

cable to certain death c1aims
727.205 Effect of current coal mine em-

ployment or coal mine employment at
the time of death.

727.208 Quality standards applicable to evi-
dence.

Subpart D-Payment of Benefits/Liabllty

727.300 Conditions and duration of eligibil-
Ity.

'727.301 Amounts payable, other payment
provisions.

727.302 Date from which benefits are pay.
able after review and approval.

'727.303 Claims filed under section 415 of
the act.

- 727.304 Liability for benefit payments.

Subpart E-Spedol Review Provisions Relating
to Claims Pending Before an Adminitsralive
Law Judge or the Benefts Review Board

'727.401 General.
'727.402 Claims pending In the Office of

Administrative Law Judges.
'727.403 Claims pending before the Benefits

Review Board.
727.404 Clalms pending In a U.S. Court of

Appeals.
727.405 Expedlted review of claims.

Auoanv. 5 U.S.C. 301; Reorganization
Plan No. 6 of 1950.15 FR 3174; 30 U.S.C. 901
et seq., 902(f), "925, 932, 934. 936, 945; 33
U.S.C. 901 et seq.

§"27.1 Subpart A-General
I §727.1 Statutory provisions, purpose of

this part.
(a) Under title IV of the Federal

- Coal Mine Health and Safety Act of
1969, as amended by the Black Lung
Benefits Act of 1972, benefits were
provided to coal miners and certain
survivors of coal miners on account of

s the miners' total disability or death
due to pneumoconlosls. Part B of title

s IV of the act as amended provided
that all claims for benefits filed be-

s tween December 30, 1969. and June 30,
1973, would be filed with, processed
by, and paid from Federal funds by
the Secretary of Health. Education,
and Welfare, through the Social Secu-
rity Administration. The survivor of a
miner was permitted to file a claim
with the Secretary of Health, Educa-
tion, and Welfare under part B until

January 1, 1974, or within 6 months of
the miner's death, if death occurred
before January 1, 1974, or in the case
of a part B beneficiary, within 6
months of the beneficiary's death.
Section 415 of part B of title IV of the
act provides that a claim filed by a
miner between July 1 and December
31, 1973, would be filed with and pro-
cessed by the Secretary of Labor and
paid, if appropriate, by the Secretary
of Labor from Federal funds for all pe-
riods of eligibility between July 1 and
December 31, 1973. For periods of eli-
gibility after December 31, 1973, an
approved section 415 claim was to be
paid by a coal mine operator found
liable pursuant to the act or the Secre-
tary of Labor as appropriate. A claim
filed after December 31, 1973, was to
be filed under an approved State work-
ere compensation law or, if no such
law was available In an appropriate
State, the claim-was to be filed with
the Secretary of Labor under part C of
title IV of the act. Claims were to be
adjudicated under certain provisions
of the Longshoremen's and Harbor
Workers' Compensation Act, as
amended, 33 U.S.C. 901 et seq., and
paid by a coal mine operator found
liable pursuant to the act. If no such
operator could be identified benefits
were to be paid by the Secretary of
labor from Federal funds.

(b) The Black Lung Benefits Reve-
nue Act of 1977 and the Black Lung
Benefits Reform Act of 1977 signifi-
cantly amend the provisions of title IV
of the act to, among other things, es-
tablish the black lung disability trust
fund (the fund) for the payment of all
claims predicated upon coal mine em-
ployment which terminate prior to
January 1, 1970, and for other claim
for which no operator liability can be
established. The fund I- financed by
individual coal mine operators. Other
provisions of the act as amended
modify the evidentiary requirements
necessary to establish entitlement to
benefits, climinate certain restrictions
on the filing of claims, establish penal-
ties to be applied if a coal operator
fails to meet Its obligations under the
act, and make technical, correcting,
and other administrative or procedur-
al and substantive changes.

(c) Section 435 of the act as amend-
ed 'dlrects the Secretary of Health,
Education, and Welfare and the Secre-
tary of Labor to undertake a review of
all previously denied and pending
claims in light of the amendments
made by such act. The Secretary of
Health, Education, and Welfare is di-
rected to perform this review at the
request of the claimant on all denied
and pending claims filed under part B
of title IV of the act, exclusive of
those claims filed under section 415.
The Secretary of Labor is directed to
perform this review automatically on
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all claims filed under section 415 and
part C of title IV of the act, which
were denied or pending as of the effec-
tive date of the Black Lung Benefits
Reform Act of 1977, and in addition is
required to review certain claims origi-
nally filed with the Secretary of
Health, Education, and Welfare.

(d) The new section 435 contains
provisions setting forth the scope of
the claims review, the procedures to be
followed and-the consequences which
accrue depending upon the results of
any particular review. It is the purpose
of this part to set forth and imple-
ment the provisions of section 435'as
those provisions apply to the Secre-
tary of Labor, and inform all interest-
ed parties of the manner in which a
right to review will be extended with
respect to all denied and pending
claims for black lung benefits under
the act by the Secretary of Labor.

Comments received: None.

§ 727.2 Applicability and content of this
part.

(a) This part is designed to apply to,
and set forth the role of, the Secretary
of Labor in carrying out the provisions
of section 435 of the act. The action to
be taken and the procedure to be fol-
lowed by the Secretary of Health,
Education, and Welfare and the Social
Security Administration under section
435 is detailed elsewhere. This part
will, however, describe what will be
done by the Secretary of Health, Edu-
cation, and Welfare and the Social Se-
curity Administration in general terms
and will detail the responsibilities as-
signed to the Secretary of Labor with
respect to a claim reviewed by the Sec-
retary of Health, Education, and-Wel-
fare.

(b) This subpart A describes general-
ly the statutory framework estab-
lished to facilitate the review of all
pending and denied black lung claims,
the applicability and content of this
part and other relevant parts con-
tained in this Title 20 of the Code of
Federal Regulations, and sets forth
applicable definitions and usages.

(c) Subpart B of this part sets forth
the procedures to be followed in the
review of various types of claims sub-
ject to review under this part.

(d) Subpart C of this part contains
the criteria to be applied in determin-
ing a claimant's eligibility for benefits
under this part. Such criteria shall
also be applicable to all claims for
medical services filed under section 11
of the Black Lung Benefits Reform
Act of 1977 (see § 725.308(b) of this
subehapter), and shall also be applica-
ble to all other claims filed under part
725 of this subpart until such time as
the Secretary promulgates new crite-
ria for determining total disability or
death due to pneumoconiosis in ac-
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cordance with section 402(f)(1) of the
act.

(e) Subpart D of this part contains
provisions relating to the liability for,
and conditions governing, the pay-
ment of benefits under this part.

(f) Subpart E of this part sets fortl
special provisions relating to the pro.
cessing of claims subject to reviev
under this part which are within the
jurisdiction of an admininstrative law
judge or the Benefits Review Board.

Comments received: (1) Commentators
support-the requirement of paragraph (d)
that the interim presumption be applied to
claims for medical benefits filed by miners
receiving benefits under part B of the act
and to claims filed before the Department
of Labor establishes new medical standards.
(2) One person expressed the view that the
Department should clarify what is meant by
the term "the filing of a claim."

Discussion and changes: It is and has
always been the view of the Department of
Labor that a claim Is "filed" when a com-
pleted claim form is submitted to the appro-
priate office, and this view we believe Is re-
flected in this part and part 725 of this sub-
chapter (see §§ 725.301-725.305 of this sub-
chapter). No change is, therefore, necessary.

§ 727.3 Definitions, use of terms.
Except as is otherwise provided by

this part, the definitions and usages of
terms contained in subpart-A of part
725 of this title, as amended from time
to time, shall be applicable to this
part.

Comments received: None.

§ 727.4 Applicability of other parts in this
subchapter.

(a) Part 725. Part 725 of this sub-
chapter, which sets forth: (1) The pro-
cedure for filing a claim for black lung
benefits under part C of title IV of the
act, (2) the procedure to be followed in
the adjudication of claims so filed, (3)
standards for determining whether a
particular individual is a miner, or a
qualified dependent or survivor of a
miner, (4) the criteria to be applied in
determining the liability of a coal op-
eratoir or the fund for the payment of
approved claims so filed, and (5) the
manner in which the payment of bene-
fits shall be made with respect to part
C claims, shall not be applicable to the
processing, adjudication, or payment
of claims under this part unless appli-
cability is specifically provided by part
725 or this part.

(b) Part 718. Part 718 of this sub-
chapter, which contains the criteria
and standards to be applied in deter-
mining whether a miner is totally dis-
abled due to pneumoconiosis or
whether a miner died due to or while
totally or partially disabled by pneu-
moconiosis, shall not be applicable to
the determination of claims under this
part unless applicability is provided by
part 718 or this part. Until such time
as part 718 of this subehapter is re-

vised in accordance with the 1977
amendments to the act, the provisions
of subpart D of part 410 of this title
which are not inconsistent with the
1977 amendments to the act, shall be
applicable to the adjudication of
claims under this part, unless other-
wise provided by this part (see subpart
C of this part).

(c) Parts 715, 717, and 720. Parts 715,
717, and 720 of this subchapter, which
parts established the procedures for
the filing, processing, and payment of
claims filed under section 415 of the
act, are repealed and pertinent provi-
sions of those parts which retain vital-
ity are incorporated within part 725 of
this subchapter as amended.

(d) Part 726. Part 726 of this sub-
chapter, which contains provisions set-
ting forth a coal operator's obligations
to insure or self-insure Its liability for
the payment of benefits to certain eli-
gible claimants, is applicable to this
part insofar as It bears upon the re-
sponsibility of a coal operator to
secure the payment of benefits to cer-
tain claimants who may be determined
eligible for benefits under this part.

Comments received: None.

Subpart B-Initial Roviow of Ponding
and Denied Claims

§ 727.101 Who is entitled to review.
(a) By the Secretary of HEW Any

person who filed a claim for benefits
under part B of title IV of the act, ex-
cluding miners who filed under section
415 of the act between July 1 and De-
cember 31, 1973, and whose claim was
either pending or had been denied a,
of March 1, 1978 (see § 727.102), may
upon notification by the Secretary of
Health, Education, and Welfare, elect
to have the claim reviewed by the Sec-
retary of Health, Education, and Wel-
fare.

(b) By the Secretary of Labor. (1)
Any person who elects review by the
Social Security Administration under
paragraph (a) of this section and
whose claim cannot be approved after
such review shall have the claim re-
viewed by the Secretary of Labor.

(2) Any person who Is eligible to
have his or her claim reviewed under
paragraph (a) of this section may elect
to have the claim referred directly to
the Secretary of Labor for review.

(3) Any person who has filed a claim
for benefits under section 415 or part
C of title IV of the act and whose
claim was pending or had been denied
(see § 727.102) on or before March 1,
1978, shall have the claim automatical-
ly reviewed by the Secretary of Labor.
(But see § 727.103.)

(4) Any claimant whose claim is sub.
ject to review by the Secretary of
Labor under this paragraph shall have
the right to submit additional evi-
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dence to the Secretary of Labor in
support of such claim.

Comments received: One comment consid-
ered the description of the types of claims
which are to be reviewed by the Secretary
of HEW to be unudear.

Discussion and changes" The Department
does not agree that the description of claims
subject to HEW review is unclear. A further
explanation of the procedures to be fol-
lowed by the Department of HEW can be
found in that Department's own regula-
tions, 20 CFR Part 410, as amended. No
change is necessary.

§ 727.102 'Tending" and "denied" claim
defined.

(a) Applicability. This section de-
fines the terms "'pending" and
"denied" claims for purposes of this
part only, and the following defini-
tions shall be applicable only to claims
filed with the Secretary of Labor
under section 415 and -part C of title
IV of the act.

(b) Denied claim defined. For the
purposes of this part, a claim filed
with the Secretary of Labor shall be
considered a denied claim if:

(1) The claim was filed before March
1, 1978; and

(2) The claimant's entitlement to
benefits has been denied for any
reason by a deputy commissioner in
the Office of Workers' Compensation
Programs, US. Department of Labor,
an administrative law judge assigned
to determine black lung claims by the
Secretary of Labor, the Benefits
Review Board in the U.S. Department
of Labor, or an appropriate U.S. court
of appeals; and

(3) No further proceedings before a
deputy commissioner, administrative
law judge, the Benefits Review Board,
or a US. court of appeals are pending;,
and

(4) The time has expired to seek fur-
ther consideration of such denial; or

(5) The claim has been declared
abandoned by a deputy commissioner
or administrative law judge (see
§ 725.409 of this subchapter which re-
places 38 R, 26059).

(c) Pending claim deFzned. For the
purposes of this part and except as
provided in §§ 727.402 and 727.403, a
claim filed with the Secretary of
Labor shall be considered a pending
claim if:

(1) The claim was filed before March
1, 1978; and

(2) The claim is before a deputy
commissioner, administrative Jaw
judge, the Board, or a U-S. court of ap-
peals for-consideration; or -

(3) The time permitted to seek fur-
ther consideration of the claim has
not expired.
(d) Withdrawn claims. A claim for

benefits which has been previously
withdrawn at the, request of the claim-
ant (see § 725.306 of this subchapter)
shall-not be considered a pending or
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denied claim for purposes of this part.
Any person who has voluntarily with-
drawn his or her claim from considera-
tion may file a new claim for benefits
under part 725 of this subchapter.

Comntns received" (a) It is argued by
some commentators that claims which have
been considered by the Benefits Revilew
Board or a U.S. court of appeals and which
have been denied by either, and claim
which have been declared abandoned,
should not be subject to review under the
new law. (b) Another comment urges that
coal operators be allowed to submit addi-
tional evidence In connection with a re-
viewed claim.

Discussion and changes: (a) It la the opin-
Ion of the Department that all clm which
are pending or have been denied (except
voluntarily withdrawn claims) are automati-
cally subject to review under the new law,
regardless of the level of adjudication at
which the denial took place. Moreover, an
abandonment Is In reality a denial In which
no hearing was requested and is clearly sub-
Ject to the review provions relating to
denied claims The comments relating to
these matters are, therefore, rejected. (b)
An operator Is allowed to submit evidence in
connection with any claim first reviewed by
the Secretary of HEW, "with re-pect to
which an operator has been notified of Its
potential liability. (§ 727.105(b)(5)). In con-
nection with a clain reviewed by the Secre-
tary of Labor, an operator Is also allowed to
submit evidence (see § 727.106(c).
'72.107(c), 727.108(d). cros-referenctng 20
CPR §§725.409-725.421). No changes are,
therefore, necessary.

§ 727.103 Duplicate claims.
(a) A person who filed a claim for

benefits with the Social Security Ad-
ministraton and whose claim has been
approved by that agency and who has
also filed a claim with the Secretary of
labor which was pending or had been
denied as of March 1, 1978, shall be
entitled to a review of such claim
under this part.

(b) A person who has filcd a claim
'with the Social Security Administra-
tion which was pending or had been
denied by that agency as of March 1,
1978, and who has also filed a claim
with the Secretary of Labor that has
been approved, shall be entitled to
elect review of the pending or denied
claim by the Social Security Adminis-
tration or by the Department of Labor
subject to the limitation contained In
paragraph (e) of thissection.

(c) A person who has filed a claim
both with the Social Security Adminis-
tration and the Department of Labor
and whose claims were either pending
with or denied by both agencies as of
March 1, 1978, shall have the claim re-
viewed by the Social Security Adminis-
tration if such review Is requested by
the claimant. If the claim Is not ap-
proved by the Social Security Adminis-
-tration It shall be forwarded to the
-Secretary of abor for further review
as provided in § 727.106. During the
pendency of review proceedings by the
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Social Security Administration. if any,
no action shall be taken by the Secre-
tary of Labor with respect to the claim
which is pending or had been denied
by the Secretary of LaboYF. If the
clanimant does not respond to notifica-
tion of his or her right to review by
the Social Security Administration
within 6 months of such notice (see
§727.104), unless the period is en-
larged for good cause shown, the Sec-
retary of Labor shall proceed under
this part to complete processing of the
claim originally filed with the Secre-
tary of Labor. If the claimant, upon
notification of his or her right to
review by the Social Security Adminis-
tration (see §727.104) requests that
the claim originally filed with the Ad-
ministration be forwarded to the De-
partment of Labor for review, or if
more than one claim has been filed
with the Secretary of Labor by the
same claimant, such claims shall be
merged and processed with the first
claim filed with the Department of
Labor.

(d) A person may exercise the right
of review provided in paragraph (c) of
this section at the same time such
person is pursuing an appeal of a pre-
viously denied part B claim under the
law as It existed prior to March 1,
1978. If the part B claim is ultimately
approved as a result of the appeal, the
claimant must immediately notify the
Secretary of Labor and, where appro-
priate, the coal mine operator, and all
duplicate payments made under part
C shall be considered an overpayment
and arrangements shall be made to
insure the repayment of such overpay-
ments to the fund or an operator as
appropriate.

(e) In the case of a claimant who has
filed one or more claims with both the
Social Security Administration and
the Department of Labor, usider no
circumstances are duplicate benefits
payable for concurrent periods of eligi-
bility.

Comments receired: A number of com-
ments urge the Secretary of Labor to simul-
taneously review certain clams for which
review by the S-cretary of B= h2s also
been elected, particularly if special circum-
stances exist.

Discussion and change=: It Is the view of
the Department of Labor that the Act does
not authorize the Social Security Adminis-
tration and the Department of Iabor to si-
multaneously review duplicate claims which
were pending with or denied by both agen-
des as of March 1, 1978. The Conference
Committee statement provide: The confer-
ecs also expect the SE.cretaries of HEW and
Labor to establish a satisfactory m-echansni
to coordinate their responsIbilities and to
avoid both agencies simultaneously review-
Ing the claim of any claimant previously
denied under part B and later denied, pend-
ing, or enUtled under part C. (E. Rept. 95-
E6. 95th Cong., 2d sew., pp. 21-22 (197a).)

The procedures for the handling of dupli-
cate rlims set forth in this secton of the
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regulations are fully consistent with the
Intent of Congress.

Where, however, a part B claim is pending
on appeal under the old law, and the claim-
ant also elects to have the claim reviewed
under section 435 of the Act, the statute
does not prohibit the processing of the re-
quest for review. Nor does the statute pro-
hibit the Department of Labor from review-
ing a pending or denied part C claim at the
same time the claimant is pursuing an
appeal of a part B denial under the old law.
A new paragraph (d) has been added to this
section to reflect this view. If as a result of
the review conducted pursuant to section
435 of the Act the claimant is found entitled
to benefits, appropriate payments will be
made either by the Black Lung Disability
Trust Fund or the coal mine operator liable
for the claim. The Act does not, however,
permit - a claimant to receive
duplicate payments under both part
B and part C. Therefore, if a part C benefi-
ciary Is ultimately successful in the appeal
of the part B denial, the fund or the opera-
tor will cease making payments and will be
entitled to reimbursement for payments
made.

9727.104 Review by the Social Security
Administration.

(a) Notification. The Social Security
Administration will notify each claim-
ant who has filed a claim for benefits
under part B of title IV of the Act, ex-
cluding miners who filed under section
415 of the Act, and whose claim was
either pending or had been denied on
or before March 1, 1978, that upon the
request of the claimant such claim
shall be either:

(1) Reviewed by the Social Security
Administration on the basis of the evi-
dence contained in the claimant's file,
in accordance with the amendments
made by the Black Lung Benefits
Reform Act of 1977; or,

(2) Referred by the Social Security
Administration to the Office of Work-
ers' Compensation Programs in the
Department of Labor for review based
on the evidence contained in the
claimant's file and any additional evi-
dence the claimant seeks to submit, in
accordance with the amendments
made by the Black Lung Benefits
Reform Act f 1977.

(b) Response to notification. Upon
receipt of a claimant's response or .a
response on behalf of a claimant to
the notice required by paragraph (a)
of this section the Social Security Ad-
ministration will undertake to review
the claim or refer the claimant's file to
the Office for processing under.
§ 727.107. If there is no response to no-
tification sent in accordance with
paragraph (a) of this section within 6
months from the date on which notice
is sent, unless the period is enlarged
for good cause shown, the claimant
shall be considered to have waived the
right to review by the Social Security
Administration. The date on which
notice is sent and the date on which a
claimant's response is received shall be

noted on an appropriate form by the
Social Security Administration.

(c) Change of. election. A part B
claimant who has elected review by
the Secretary of Labor may in writing
revoke such election and elect review
by the Social Security Administration
at any time before being notified of
the deputy commissioner's initial find-
ings on the claim (Q 725.410 of this sub-
chapter). If such a revocation is madb,
the deputy commissioner shall return
the claimant's file to the Social Securi-
ty Administration for appropriate pro-
cessing. All documents received by the
deputy commissioner, except the docu-
ments changing the claimant's elec-
tion, shall be deleted from the claim-
ant's file before it is returned to the
Social Security Administration.

(d) Social Security Administration
review procedures. Where the Social
Security Administration determines
that the claimant is eligible, the Ad-
ministration will forward the claim
file together with a copy of such deter-
mination to the Office for processing
and payment in accordance with
§ 727.105 and shall so notify the claim-
ant. Where it is determined that the
claim cannot be approved, the Social
Security Administration will transfer
the claimant's file to the Office for
further review in accordance with
§ 727.106, and shall so notify the claim-
ant.

Comments received:" (a) One comment rec-
ommends that the period allowed a claim-
ant to elect HEW or Labor review should be
enlarged to 1 year. (b) It has also been
pointed out that there is no provision which
allows or prohibits a change of that elec-
tion.

Discussion and changes: (a) The existing
provision, following the statutory language,
permits a claimant 6 months to elect review
of his or her claim, but also allows that
period to be extended for an indefinite
period for good cause shown. We think this
is more favorable to the claimant than an
inflexible 1 year period and accordingly, no
change is necessary. (b) In view of the fact
that a claimant for various reasons, includ-
ing the possibility of recovering additional
retroactive benefits, may upon being in-
formed of his or her rights wish to change
an earlier election to forego review of the
claim by HEW, it has been determined to
permit a change of election *up until the
time when the deputy commissioner makes
initial findings with respect to the claim.

§ 727.105 Action by the Office, Social Se-
curity approval.

(a)(1) Where the Social Security Ad-
ministration determines that the
claimant is eligible for benefits upon
review under § 727.104(c), the claim-
ant's file and certification of approval
for payment of benefits will be for-
warded to the Department of Labor.
Upon receipt of the file and certifica -

tion, the Office shall immediately au-
thorize the payment of all benefits
due to the claimant from the fund, in

accordance with § 725.522 of this sub-
chapter. Such payments shall com-
mence within not more than 30 days.
Payments shall include all past due
benefits, augmentation for dependents
and medical expenses to the extent
supported by information in the file.

(2) After authorizing payment, the
deputy commissioner shall commence
verification of the information In the
file on which authorization of benefit
payments was based. The deputy coni-
missioner shall request current infor-
mation from the claimant pertaining
to any matter affecting the amount of
benefits payable or any additional In-
formation which may be necessary to
establish a more detailed and complete
history of the miner's employment.
After receipt of such information, the
deputy commissioner shall determine
the amount of benefits actually pay-
able to the claimant and shall, If nec-
essary, increase, decrease or terminate
benefit payments as appropriate in ac-
cordance with subpart G of part 725 of
this subchapter. The deputy commis-
sioner shall then issue a proposed deci-
sion and order in accordance with the
procedure set forth in §9 725.418 and
725.419 of this subchapter, except as
provided in paragraph (b)(1) of this
section. If the information received es-
tablishes that there has been an un-
derpayment or overpayment, benefit
payments shall be corrected retroac-
tive to January 1, 1974.

(3) If the Information requested Is
not supplied to the deputy commis-
sioner within 60 days following such
request, unless the period Is enlarged
for good cause shown, the deputy com-
missioner shall Issue an order to show
cause why benefit payments should
not be suspended and all benefits pre-
viously paid should not be declared an
overpayment (see § 725.540 of this sub-
chapter). If the claimant submits a
satisfactory response to such order,
and within a reasonable time submits
sufficient evidence to allow the deputy
commissioner to determine the actual
amount of benefits payable, the
deputy commissioner shall issue a pro-
posed decision and order awarding
benefits in accordance with §§ 725.413
and 725.419 of this subchapter except
as provided in paragraph (b)(1) df this
section. If there is no satisfactory re-
sponse to the deputy commissioner's
order to show cause in the time allot.
ted, the deputy commissioner may
issue a proposed decision and order In
accordance with §§ 725.418 and 725.419
of this subchapter 'or proceed in ac-
cordance with § 725.409 of this sub-
chapter. Benefit payments shall not
be terminated and no overpayment
shall be declared on account of an un-
represented claimant's failure to re-
spond to a show cause order until the
deputy commissioner has attempted to
contact the claimant personally or by
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telephone. In the case of an unrepre-
sented claimant, a response to a show
cause order may be given orally, in
person or by telephone, except that
such a response shall not excuse the
claimant from submitting necessary
information in writing.

(b)(1) If the deputy commissioner
determines -that there is a coal mine
employer which'may be liable for the
payment of benefits to the claimant,

--the deputy commissioner shall identi-
fy and notify such operator of its pos-
sible liability as provided in § 725.412
of this subchapter, and shall proceed
to adjudicate the claim in accordance
with the appropriate provisions of sub-
parts D and E of part 725 of this sub-
chapter. The identification and notifi-
cation of-an operator shall be made as
soon as possible after receipt of the
claimant's file

(2) An employer notified under this
section shall have the right to hive
the claimant examined by a physician
selected by such operator (see
§ 725.414 of this subehapter). If an em-
ployer contests the claim, the claimant
may obtain and submit additional
medical evidence to the deputy com-
missioner within the time permitted
by § 725.414 of this subchapter for the
submission of the employer's evidence.
Evidence submitted by a claimant
under this paragraph shall be paid for
by the fund, if authorized by the
deputy commissioner, and shall be re-
imbursable to the fund by the employ-
er, if the employer is found liable for
the claim (see § 725.407 of this sub-
chapter).

(c) Except as is otherwise provided
in this section, a determination of en-
titlement made by the Social Security
Administration under this section is
binding on the deputy commissioner.

(d) If it is determined by an adminis-
trative law judge, the Benefits Review
Board, or a U.S. court that the deter-
mination of entitlement made by the
Social Security Administration was in-
correct, the payment of benefits shall
terminate and any benefits paid shall
be considered an overpayment subject
to collection in accordance with
§ 725.540 of this subchapter.

Comments received: (a) Vigorous opposi-
tion was expressed to the Department's in-
tention of notifying a potentially liable coal
mine operator and obtaining additional pay-
ment information from claimants before be-
ginning payments to a claimant whose claim
is approved upon review by the Social Secu-
rity Administration. Other comments urge
quick identification of an operator. (b) Op-
position was also expressed to the formality
of the procedures for terminating payments
to an unrepresented claimant who fails to
supply requested information, and a tele-
phone contact procedure was recommended.
More specific time limits for a claimant's
reply to show cause orders are also recom-
mended.

Discussion and changes: (a) In developing
the proposed rule, the Department was con-
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cerned that because the files of qlnas ap-
proved by the Social Security Administra-
tion would contain only information dating
prior to 1973 and would probably not con-
tain current or adequate information on
matters, relatirg to dependency, survivor-
ship and offsets, the actual amount of bene-
fits payable to a claimant could not be de-
termined without further inquiry. More-
over. the Department was concerned that
the files would not contain sufficient infor-
mation to permit the Identification of a po-
tentially liable coal operator. There was also
reluctance to begin payment of benefits
from the fund in clanm where liability
should properly belong to an operator, with-
out at least notifying that operator of Its
potential liability for payment of benefits.

The comments received, however, persua.
sively argue that the law gives the Depart-
ment no choice in this matter. The law man
dates that benefit payments commence
within 30 days of the date a claimant is
found eligible for benefits by the Social Se-
curity Administration. The Department will
authorize the payment of all benefits due
the claimant Immediately upon receipt of
certification of approval from the Social Se-
curity Administration. After authorizing
payment of benefits from the fund, the De-
partment will commence verification of the
Information in a claimnut's file upon which
*the amount of payments due was based. As
soon as possible after receipt of a claimant's
file, an attempt will be made to Identify and
notify a responsible operator, if any. Verifl-
cation of the information upon which pay-
ment of benefits was based will be accom-
plished by requesting current Information
from the claimant, initially by telephone or
personal contact where possible. In any
event, written confirmation of Information
upon which the benefit payments amount Is
based will be required.

The operator Is not prejudiced by this
procedure since the deputy commissioner is
bound by law to accept the'determination of
approval by the Social Security Administra-
tion (Act. section 435(a)(2)(A)), and the op-
erator Is entitled to a de novo hearing
before an administrative law judge, who is
not bound by that determination, and who
may consider all evidence and objections.
The operator will be required to reimburse
the fund if found liable for the payment of
benefits. Any overpayments made as a
result of this procedure will be owed by the
claimant to the fund. All necessary changes
are reflected In the text.

(b) The Department recognizes the diffl-
culties encountered by the unrepresented
claimant and has made necessary changes
to insure that personal contact will be at-
tempted before a claiant's benefits are ter-
minated as a result of the claimant's failure
to supply requested information. The termi-
nation procedure and repayment require-
ments will remain in the rules to deal with
the claimant who simply refuses to supply
requested Information. A time limit of 60
days, which may be extended for good
cause, has been included with there
changes.

§727.106 Action by the Office, Insufficient
evidence for Social Security approal.

(a) In the case of a claim which has
not been approved for benefits by the
Social Security Administration under
§ 727.105, the claim shall be trans-
ferred by the Administration to the
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Office and the Office shall follow the
procedures set forth in this section.
There shall be no further considera-
tion of a claim described in this para-
graph except as provided In this part.

(b) Upon receipt of the claimant's
file from the Social Security Adminis-
tration, the Office shall assign the
claim to a deputy commissioner who
may:.

(1) Assist the claimant in obtaining
additional medical evidence or request
that such evidence be submitted (see
§§ 725A05-725A08 of this subchapter);
or

(2) Request such additional docu-
ments or information as may be neces-
sary to establish the amount of bene-
fits which may be payable, or to estab-
lish a more detailed and complete his-
tory of the nature and duration of the
miner's employment.

c) Based upon the evidence devel-
oped under this section, if any, and
the information contained in the
claimant's original file, the deputy
commissioner may make an initial
finding with respect to the eligibility
of the claimant and shall proceed to
adjudicate the claim under §§ 725.409-
725.421 of this subchapter, . which
action may include the notification
and participation of a coal mine em-
ployer and the submission of addition-
al evidence as is appropriate.

Comments received: (a) One comment sug-
gests deletion of the phrase "as appropri-
ate" wherever It appears in this section and
§§ 727.107 and 727.108. (b) One comment
urges that immediate payment be made in
cases for which an operator may be found
liable, before the operator is allowed to par-
tcipate In the determination of the claim in
connection with this section and §§ 727.1,01
and 727.108.

Discussion and changes" (a) The Depart-
ment disgres. The deputy commissoners
must have sufficient flexibility to take such
action as Is necessary to complete the adju-
dication of the claim. b) The Department
does not consider It proper to adjudicate a
claim and award and pay benefits from the
fund. absent statutory authority, such as
exists In connection with a Social Security
Administration approval, without permit-
ting a coal operator, if any, to submit evi-
dence and participate In the adjudication of
the claim. In many instances the operator
will be involved In the claim before suffi-
cient evidence Is present to establish a
claiymant's entitlement. Full and fair consid-
eration of an operator's evidence and views
s an essential element of claim proceed-

Lngs, and the authorization of payments to a
claimant from the fund without considering
that evidence and those views would not be
in keeping with the adjudicatory scheme es-
tablisLhed by Congress or the Secretary's fl-
duciary duties as a trustee of the fund.

§ 725.107 Action by the Office, Social Se-
curity referral without prior review.

(a) In the case of a claim which Is re-
ferred at the claimant's request by the
Social Security Administration to the
Office under § 727.104(a)(2) without
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prior review by the Social Security Ad-
ministration, the Office shall follow
the procedures set forth in this sec-
tion.

(b) Upon receipt of a claimant's' file
the claim shall be assigned to a deputy
commissioner who shall examine the
evidence contained in the file to deter-
mine whether the claim may be ap-
proved in light of the amendments
made by the Black Lung Benefits
Reform Act of 1977.

() If it is determined by the deputy
commissioner that the evidence in the
file supports a finding of entitlement
to benefits the deputy commissioner
may: (1) Request up-to-date informa-
tion from the' claimant pertaining to
any matter affecting the amount of
benefits payable (see subpart G of
part 725 of this subchapter); and (2)
request any additional information or
yeriflcation which may be necessary to
establish a more detailed and complete
history of the miner's employment,
for the purpose of determining the
Identity of any coal mine employer
which may be liable for the payment
of the claim, and for such other pur-
poses as may be appropriate. Upon re-
ceipt of any additional information re-
quested under this paragraph, or if
the claimant fails to supply such infor-
mation, the deputy commissioner may
make an initial finding with respect to
the eligibility of the claimant, notify a
coal mine employer, if any, of its possi-
ble liability for the claim and proceed
to adjudicate the claim under
§§ 725.409-725.421 of this subchapter.

(d) If It is determined by the deputy
commissioner that the evidence on file
is insufficient to support a finding of
entitlement with respect to a claim re-
viewed under this section, the deputy
commissioner may: (1) Assist the
claimant in obtaining additonal medi-
cal evidence or request that such evi-
dence be submitted (see §§ 725.405-
725.408 of this subchapter); or (2) re-
quest such additional documents or in-
formation as may be necessary to es-
tablish the amount of benefits which
may be payable, or to establish a more
detailed and complete history of the
nature and duration of the miner's
employment. Based upon evidence de-
veloped under this paragraph, if any,
and the information contained in the
claimant's original file, the deputy
commissioner may make an initial
finding with respect to the eligibility
of the claimant and shall proceed to
adjudicate the claim under §§ 725.409-
725.421 of this subchapter.

Comments received.: See § 727.106.

§ 727.108 Action by the Office, Depart-
ment of Labor pending or denied
claim.

(a) In the case of a claim filed with
the Office under section 415 or Part C
of Title IV of the act which is pending
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or has been denied as of March 1,
1978, the Office shall follow the proce-
dures set forth in this section.

(b) The deputy commissioner shall
examine the evidence contained in the
file to determine whether the claim
may be approved in light of the
amendments made by the Black Lung
Benefits Reform Act of 1977.

(c) The deputy commissioner may:
(1) request up-to-date information
from the claimant pertaining to any
matter affecting the amount of bene-
fits payable (see subpart G of Part 725
of this subchapter); and (2) request
any additional information or verifica-
tion which may be necessary to estab-
lish a more detailed and complete his-
tory of the miner's employment, for
the purpose of determining the identi-
ty of any coal mine employer which
may be liable for the payment of the
claim, and for such other purposes as
may be appropriate. Upon receipt of
any additional information requested
under this paragraph, or if the claim-
ant fails to supply such information,
the deputy commissioner may notify a
coal mine employer, if any, of its possi-
ble liability for the claim and proceed
to adjudicate the claim under
§§ 725.409-725.421 of this subchapter.

(d) If it is determined by the deputy
commissioner that the evidence on file
is insufficient to support a finding of
entitlement with respect to a claim re-
viewed under this section, the deputy
commissioner may: (1) assist the
claimant in obtaining additional medi-
cal evidence or request that such evi-
dence be submitted (see §§ 725.405-
725.408 of this subchapter); or (2) re-
quest such additional documents or in-
formation as may be necessary to es-
tablish the amount of benefits which
may be payable, or to establish a more
detailed and complete history of the
nature and duration of the miner's
employment. Based upon the evidence
developed under this paragraph, if
any, and the information contained in
the claimant's original file, the deputy
commissioner may make an initial
finding with respect to the eligibility
of the claimant and shall proceed to
adjudicate the claim under §§ 725.409-
725.421 of this subchapter.

(e) Notwithstanding the provisions
of paragraphs (a)-(d) of this section,
In the case of a claim filed by a Part B
beneficiary under Part C of the act
prior to March 1, 1978, for such addi-
tional benefits as may be available, the
Department shall accept the Social Se-
curity Administration's .documented
finding of entitlement as its initial de-
termination of eligibility.

Comments received:" See § 727.106.

§ 727.109 Hearings and appeals, parties.
(a) If a hearing before an adminis-

trative law judge is necessary in con-
nection with a claim reviewed under

this part, the hearing shall be con.
ducted in accordance with the proce.
dures set forth In subpart E of Part
725 of this subchapter. An appeal from
a decision of an administrative law
judge shall be considered by the Bene-
fits Review Board in accordance with
the procedures set forth In Parts 801
and 802 of this title.

(b) parties to proceedings conducted
in connection with a claim reviewed
under this section, matters relating to
the representation of parties and the
right of such representative to obtain
a fee for services rendered, the powers
of adjudication officers and the service
of papers or documents shall be gov-
erned by the appropriate provisions
contained in subparts C, D, and t# of
Part 725 of this subchapter.

Comments received: No conments for
which a response Is required.

Subpart C-Criteria for Determining
Eligibility for Benefits

§ 727.200 Basis for criteria.
In enacting the Black Lung Benefits

Reform Act of 1971, Congress provided
that the criteria for determining
whether a miner Is or was totally dis.
abled or died due to pneumoconlosts
shall be no more restrictive than the
criteria applicable to a claim filed with
the Social Security Administration on
or before June 30, 1973, under Part B
of Title IV of the Act (the interim ad-
judicatory rules). These criteria are to
be applied to claims reviewed under
section 435 of the Act, to all filed re,
viewed under section 11 of the Black
Lung Benefits Reform Act of 1977 and
to new claims filed prior to the effec-
tive date of regulations to be promul-
gated in Part 718 of this subchapter
which will establish permament crite-
ria, regardless of the date on which
the claim is finally adjudicated. The
rules promulgated in this section take
into account the amendments made by
the Black Lung Benefits Reform Act
of 1977 and the expectations of the
Congress. Accordingly, these rules pro-
vide additional standards, not availa-
ble in the interim adjudicatory rule3,
by which a claimant can take advan-
tage of a presumption of total disabil-
ity or death due to pneumoconlosis
arising out of coal mine employment.

Comment received. (a) Many commenta
were received In connection with the provi-
sions of this subpart, especially with regard
to the Department's formulation of the in-
terim presumption contained In § 727.203. A
few comments addressed to this section re-
lated to the specific provisions of § 727,203
and those will be considered In connection
with that section. (b) A few comments dl-'
rected specifically to this section approve
the application of the Interim presumption
to claims for medical benefits filed under
section 11 of the Reform Act and all claims
filed between March 1, 1978, and the effcc-
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tive date of the Secretary of Labor's revised
medical criteria.
. Discussion and changes" In connection
with section 11 claims and claims filed
before the effective date of the Secretary's
revised briteria, it should be noted that the
procedures contained in Part 725 of this
subchapter and not those contained in this
part are applicable to the processing of such
claims. Only the medical criteria for deter-
mining eligibility with respect to such
claims are contained in this part.

§ 727.201 Persons entitled to benefits, de-
pendents.

Benefits are provided under the Act
to a miner who is totally disabled due
to pneumoconiosis and to certain sur-
vivors of a miner who died due to or
while totally (or in certain cases, par-
tially) disabled by pneumoconiosis.
The amount of benefits payable to a
miner or survivor may be increased on
account of certain dependents. For the
purpose of determining whether a
claimant is a miner or qualified survi-
vor of a miner or a qualified depend-
ent of a miner or survivor under this
part, the provisions of Part 725 of this
subchapter shall be applicable as ap-
propriate.

Comments receive& None.

§ 727.202 'Definition of pneumoconiosis.

For the purposes of the act, "pneu-
moconiosis" means a chronic dust dis-
ease of the lung and its sequelae, in-
cluding respiratory and pulmonary im-
pairments, arising out of coal mine
employment. This definition includes,
but is not limited to, coal workers'
pneumoconiosis, anthracosilicosis,
anthracosisanthro-silicosis, 'massive
pulmonary fibrosis, progressive mas-
sive fibrosis silicosis, or silicotubercu-
losis arising out of coal mine employ-
ment. For purposes of this definition,
a disease "arising out of coal mine em-
ployment" includes any chronic pul-
monary diseade resulting in. respira-
tory or pulmonary impairment signifi-
cantly related to, or aggravated by,
dust exposure in coal mine employ-
ment.

Comments received (a) A number of com-
ments object to the exclusion of cancer and
diseases of bacteriological or viral origin
from being considered to have arisen out of
dust exposure in coal mine employment.
There is also some concern in this connec-
tion that benefits already awarded to per-
sons suffering from cancer will now be ter-
minated. Other comments approve this ex-
clusion and argue that it should be expand-
ed to include diseases of organic or congeni-
tal 6rigin. (b) A few comments express the
opinion that the law does not permit the
payment of benefits to an individual who
becomes totally disabled through aggrava-
tion of a preexisting condition as a result of
exposure to coal dust. It is urged, therefore,
that the term "aggravation" be removed
from this section.

Discussion and changes. (a) The defini-
tion of pneumoconiosis is changed to delete
the exclusion of cancer and diseases of bac-

teriological or viral origin. Since It is possi-
ble that a relationship between these dLs-
eases and exposure to coal mine dust may
be established by medical evidence in a par-
ticular case, the Department has deter-
mined that the exclusion contained in the
proposed rule Is not appropriate. By delet-
ing the exclusion, findings of a reationship
between these diseases and dust exposure in
coal mine employment are permitted if the
medical evidence supports such findings.

The proposed rule's exclusion of cancer
from the definition of pneumoconloss was
never intended to affect previously made de-
terminations. In any event, deletion of the
exclusion will relieve the concern expressed
by some persons that benefits already
awarded to persons suffering from cancer
might be terminated.

The. recommendation that the exclusion
in this section be expanded to include dis-
eases of organic or congenital origin Is not
accepted. Organic or congenital conditions
which are themselves related to coal dust
exposure may play an integral role in the
development and progression of pneumo-
conlosis in an individual case. The presence
of preexisting conditions should never be
considered to prejudice the claim of a miner
who suffers the consequences of pneumo-
conlosis at an earlier time, or more severely
because of those very conditions. A contrary
view would not be in keeping with the letter
or spirit of the Act.

(b) The Department rejects the view that
the significant aggravation of a preexisting
condition by coal dust exposure should not
be considered a basis for eligibility under
the Act. It is a commonly agreed upon and
salutary principle of workers' compensation
law that an employer takes an employee
with whatever underlying conditions the
employee has. Accordingly, aggravation of a
preexisting condition to the point of disabil-
ity is considered a proper basis for awarding
benefits under many compensation laws.
Contrary to the commentator's argument,
this is a well established principle under the
Longshoremen's and Harbor Workers' Com-
pensation Act, which Act sets the pattern
forthe consideration of claims under Part C
of the Black Lung Benefits Act. The "aggra-
vation" question has caused considerable
confusion in the past and the Department
hopes that the clarification in this section
will put the matter to rest.

§ 727.203 Interim presumption.

(a) Establishing interim presump-
tion. A miner who engaged in coal
mine employment for at least 10 years
will be presumed to be totally disabled
due to pneumoconlosls, or to have
been totally disabled due to pneumo-
conlosis at the time of death, or death
will be presumed to be due to pneumo-
coniosis, arising out of that employ-
ment, if one.of the following medical
requirements is met:

(1) A chest roentgenogram (X-ray),
biopsy, or autopsy establishes the exis-
tence of pneumoconlosis (see § 410.428
of this title);

(2) Ventllatory studies establish the
presence of a chronic respiratory or
pulmonary disease (which meets the
requirements for duration in
§ 410.412(a)(2) of this title) as demon-
strated by values which are equal to or

less than the values specified in the
following table:

Equal to or
;ess than-

FEV, MV

Morl= ______ 2.3 92
6e 2.4 96
G" 24 96
1'0" 2.5 100
"/1 2.6 104
'? 2.6 104
73 or more 2.7 108

(3) Blood gas studies which demon-
strate the presence of an impairment
In the transfer of oxygen from the
lung alveoli to the blood as Indicated
by values which are equal to or less
than the values specified in the follow-
Ing table:

Arterli po,
eQlalto or
lesa than

Arterial pCO (mm1HW

30orbow _0
.at_

32 63
33 .. 67
34 ... 68

37 63
38 6239 .- 61
40-45 60
Above45 Any

value.

(4) Other medical evidence, includ-
ing the documented opinion of a phy-
sician exercising reasoned medical
Judgment, establishes the presence of
a totally disabling respiratory or pul-
monary Impairment;

(5) In the case of a deceased miner
where no medical evidence is available,
the affidavit of the survivor of such
miner or other persons with knowl-
edge of the miner's physical condition,
demonstrates the presence of a totally
disabling respiratory or pulmonary im-
pairment.

(b) Rebuttal of interim presumption.
In adjudicating a claim under this sub-
part, all relevant medical- evidence
shall be considered. The presumption
in paragraph (a) of this section shall
be rebutted if:

(1) The evidence establishes that the
individual is, in fact, doing his usual
coal mine work or comparable and
gainful work (see § 410.412(a)(1) of
this title); or

(2) In light of all relevant evidence it
is established that the individual is
able to do his usual coal mine work or
comparable and gainful work (see
§ 410.412(a)(1) of this title); or

(3) The evidence establishes that the
total disability or death of the miner
did not arise in whole or in part out of
coal mine employment; or

(4) The evidence establishes that the
miner does not, or did not, have pneu-
moconlosis.
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(c) Applicability of Part 718. Except
as is otherwise provided in this sec-
tion, the provisions of Part 718 of this
subchapter as amended from time to
time, shall also be applicable to the
adjudication of claims under this sec-
tion.

(d) Failure of miner to qualify under
the presumption in paragraph (a) of
this section. Where eligibility is not es-
tablished under this section, such eli-
gibility may be established under part
718 of this subchapter as amended
from time to time.

Comments received: The. greatest amount
of controversy in the comments received has
been generated In connection with this sec-
tion. (a) A number of comments argue that
the section Is far less restrictive than the
standards applied by the Social Security Ad-
ministration and that these standards are
accordingly not authorized by the Act.
Others argue that the requirement that all
relevant evidence be considered is more re-
strictive than the Social Security standards
and Is contrary to law for that reason. A
physician commented that the disability
tables show no disability and should be
eliminated. Some conments urge that the
blood gas table should be raised by 5rm. Hg
in the PO. column while others argued that
It should be lowered by 5mm. Hg.. There
were suggestions that the interim presump-
tion should be made available on the basis
of A-aO. gradient standards. Other com-
ments argue that blood gas test results are a
poor measure of disability and should be
eliminated. A few comments urge that the
Social Security interim standards (20 CFR
§410.490) be adopted verbatim. (b) A few
comments urge the Department to delete
the term "documented" from paragraph
(a)(4), permit lay evidence to give rise to the
presumption in the case of a living miner
and require that a medical report which
gives rise to the presumption should be filed
by a pulmonary specialist.

Discussion and changes: The Department
believes that the interim presumption
format provided by this section is both prac-
ticable and fully in accordance with law.

More specific responses to the comments
received are as follows:

1. The Department does not agree with
the view that the interim standards cannot
as a matter of law be more favorable to
claimants than the'Social Security Adminis-
tration standards. The Act requires only
that the Department's standards be no
more restrictive than those applied by the
Social Security Administration.

2. The many comments which urge that
all relevant evidence should not be consid-
ered in rebutting the interim presumption
must also be rejected. The Conference
Report accompanying the 1977 Reform Act
provides, in connection with the interim cri-
teria, "except that in determining claims
under such criteria all relevant medical evi-
dence shall be considered in accordance
with standards prescribed by the Secretary
of Labor and published in the FaERAL REG-
is=." (See also Act, section 413(b).) More-
over, the Social Security regulations, while
less explicit, similarly do not limit the evi-
dence which can be considered in rebutting
the interim presumption. For these reasons,
the rule is not more restrictive than the cri-
teria applicable to a claim filed on June 30,
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1973, and is otherwise fully In accordance
with law.

Some of the commentators felt that the
"all relevant evidence" rule would cause
claims adjudicators to Ignore the presump-
tion, and siinply pick from all the evidence
those Items on which they wish to rely. This
is certainly not authorized by the interim
presumption. However, thle Department be-
lieves that use of the presumption should be
clarified.

The interim presumption s, by statute, re-
buttable and the Department has no au-
thority to make it irrebuttable. Nor does the
Department have authority to exclude any
relevant evidence from consideration in con-
nection with any case, or mandate a result
which is cohtrary to the evidence in a case.
However, the Department cannot, as has
been requested by, some, look for the single
Item of evidence which would qualify a
claimant on the basis of the interim pre-
sumption, and ignore other previously ob-
tained evidence. This does not mean that
the single item of evidence which estab-
lishes the presumption is overcome by a
single Item of evidence which rebuts the
presumption. The Act embodies the princi-
ple that doubt is to be resolved in favor of
the claimant, and that principle plays an
important role in claims determinstions
both under the interim presumption and
otherwise.

3. The comment that the pulmonary fune-
tion tables show no disability and should be
eliminated is rejected. The pulmonary func-
tion tables to be used in the application of
the interim presumption were developed by
the Social Security Administration. They
have proved to be an effective measure of
disability. These tables were the subject of
Congressional inquiry, and n light of that
inquiry have been mandated by the 1977
amendments.

4. The suggestions that the blood gas dis-
ability table be eliminated or raised or low-
ered by certain specified values are rejected.
Building upon the Department's earlier ex-
perience with blood gas test results, and
after consultation with knowledgeable medi-
cal authorities, it has been determined that
the values embodied In the blood gas table
are an accurate and useful measure of dis-
ability and are particularly useful in deter-
mining respiratory or pulmonary impair-
ment In a person sUffering from pneumo-
coniosis.

The Department will, however, in connec-
tion with the public hearings being held on
the permanent medical criteria (20 CFR
Part 718), which criteria contain an Identi-
cal blood gas study table, consider com-
ments and testimony relating to those crite-
ria and make changes in this section if ap-
propriate.

5. The Department cannot accept the sug-
gestions that an A-aO2 gradient standard be
included within the interim presumption. In
developing the standards contained In this
section as well as the permanent criteria,
the Department has inquired into the reli-
ability of the A-aO2 gradient as a measure of
respiratory or pulmonary disability and im-
pairment. The authorities contacted shared
the view that the A-a 02 gradient test is
often not a reliable measure of disability or
impairment because it is difficult to admin-
ister and reliable, uniform standards for ad-
ministering the test have not been devel-
oped and could not readily be developed.
While sufficient justification has not been
provided to warrant building an A-aO2 gradi-

ent test into the interim presumption, con.
sideration of individual A-aO, gradient re-
sults accompanied by a reasoned medical
report. may, of course, be undertaken by a
claims adjudicator, and weight may be ac-
corded these results when appropriate,

The Department will reconsider its views
on the A-aO, gradient if testimony or evi.
dence presented at the hearing on the per.
manent standards (20 CFR Part 718) co war-
rants.

(b)(1) Some of those who commented ex.
pressed the opinion that the word "docu.
mented" in paragraph (a)(4) Is unclear and
should be deleted. This paragraph extends
the application of the interim presumption
on the basis of a medical report alone. This
could not be done with respect to a claim
filed on June 30, 1973. In order to Justify
this extension, the Department believes it Is
necessary to require both a documented and
reasoned report. It Is not, however, intended
that documentation should consist exclu
sively of objective medical tests. It Is intend-
ed that the physician's observation of the
miner, personal knowledge of the miner's
condition and work history, and other simi-
lar matters would constitute documentation.

(2) Additional commentators recommend.
ed that lay evidence should be sufficient to
establish the interim presumption In the
case of a living miner. Lay evidence may, of
course, be considered in every claim. Howev-
er, in the case of a living miner who can be
examined by a physician at no cost to the
miner, the Department is convinced that It
would be improper to extend the abpllcabll.
ity of the Interim presumption on the basis
of lay evidence alone, notwithstanding con-
trary medical evidence or the refusal of the
miner to obtain medical evidence.

(3) Some commentators recommended
that the Department require that para.
graph (a)(4) reports be submitted by pul-
monary specialists only. The physiclia who
is most likely to have knowledge of the
miner's work and health history necessary
to prepare a paragraph (a)(4) report Is the
miner's family physician, who may or may
not be a pulmonary specialist.

§ 727.204 Presumption of entitlement ap-
plicable to certain death clalmo.

(a) In the case of a miner who died
on or before March 1, 1978, who was
employed for 25 or more years in one
or more coal mines prior to June 30,
1971, the eligible survivors of such
miner shall be entitled to the payment
of benefits, unless it is established
that at the time of death such miner
was not partially or totally disabled
due to pneumoconiosis. Eligible survl-
vors shall, upon request by the Office,
furnish such evidence as Is available
with respect to the health of the
miner at the time of death, and the
length of the miner's coal mine em-
ployment.

(b) For the purpose of this section P
miner will be considered to have been
"partially disabled" if he or she had
reduced ability to engage in his or her
usual coal mine work or "comparable
and gainful work" (see part 718 of this
subchapter as amended from time to
time).

(c) In order to rebut this presump.
tion the evidence must demonstrate

FEDERAL REGISTER, VOL 43, NO. i61-FRIDAY, AUGUST 18, 1978



RULES AND REGULATIONS

that the miner's ability to perform his
or her usual and customary work or
"comparable and gainful work" was
not reduced at the time of his or her
death or that the miner did not have
pneumoconiosis.

(d) The following evidence alone
shall not be sufficient to rebut the
presumption:

(1) Evidence that a deceased miner
was employed in a coal mine at the
time of death;

(2) Evidence pertaining to a deceased
miner's level of earnings prior to
death;

(3) A chest X-ray interpreted as neg-
ative for the existence of pneumocon-
iosis;

(4) A death certificate which makes
no mention of pneumoconioss.

Comments receive&" The comments recom-
mend that the definition of "partial disabil-
ity" be revised either to include only re-
duced ability for coal mine work or reduced
ability to engage In any work.

Discussion and chuanges The act defines
"total disability" to mean the Inability to
engage in the miner's -egular coal mine
work or comparable and gainful work. In
this context, partial disability must mean
something less than total disability for the
same type of work. A change is included to
more clearly reflect this result. However, for
this same reason, the act provides no au-
thority to limit the definition of partial dis-
ability to encompass only coal mine work or
extend it to any work.

§ 727.205 Effect of current coal mine em-
ployment or coal mine employment at
the time of death.

In the case of a miner who is work-
ing in coal mine empl6yment or was
employed in coal mine employment at
the time of death, the following shall
apply:.

(a) A deceased miner's employment
in a mine at the time of death shall
not b6 used as conclusive evidence that
the miner was not totally disabled. In
the case of a deceased miner who was
employed in a coal mine at the time of
death, all relevant evidence, including
the-circumstances of such employment
and the statements of the miner's
spouse, shall be considered in deter-
mining whether the miner was totally
disabled due to pneumoconiosis at the
time of death. In the case of a living
miner, if there are changed circum-
stances of employment indicative of
reduced ability to perform his or her
coal mine work, the miner's employ-
ment in a mine shall not be used as
conclusive evidence that the miner is
not totally disabled.

'(b) Notwithstanding any other provi-
sion of this section, and except as pro-
vided in section 411(c)(3) of the act, no
miner shall be found to be totally dis-
abled if the miner is found to be doing
his or her customary coal mine work
or "comparable and gainful work" (see
§ 410.12(a1) of this title) and there
are no changed circumstances of em-

ployment indicative of reduced ability
to perform coal mine work.

(c) No miner who is engaged in coal
mine employment shall (except as pro-
vided in section 411(c)(3) of the act) be
entitled to any benefits under this
part while so employed. Any miner
who has been determined to be eligible
for benefits for any period during
which such miner is engaged in coal
mine employment shall be entitled to
benefits if the miner's employment
terminates within 1 year after the
date such determination becomes final
(see § 725.503A of this subchapter).

Comments receive*- Some comments ex.
press concern that a formal change of work
circumstances will be required before a
working miner may be informed of his or
her possible eligibility for benefits. One
comment suggests that medical evidence
alone, regardless of circumstances of em-
ployment, should form a basis for Informing
a miner of his or her eligibility if work Is
terminated.

Discuuson and changes" The Act provides
that a miners employment In a mine shall
not be conclusive evidence that the miner Is
not totally disabled "If there are changed
circumstances of employment indicative of a
reduced ability to perform his or her usual
coal mine work." In view of this provision It
Is clear that a change In circumstances Is es-
sentlal to a finding of total disability In the
case of a working miner. unless the section
411(c)(3) presumption applies.

The concern that the change In circum-
stances must be a formal change Is unwar-
ranted. It is intended that any change in cir-
dumstances, including frequent a ces
from work because of respiratory lnes,
the Inability to carry out regular duties
without assistance, frequent unauthorized
rest periods and the like, may be considered
a change in circumstances A formal reas-
signment or transfer is not required.

§727.206 Quality standards applicable to
evidence.

(a) No chest X-ray or X-ray report,
ventilatory study or blood gas study
which does not or did not meet the
quality standards applicable at the
time the evidence was submitted shall
be considered sufficient to invoke the
interim presumption provided In
§ 727.203(a) of this part. With respect
to evidence submitted prior to the ef-
fective date of Part 718 of this title,
the standards to be applied in the
evaluation of evidence are contained
in subpart D of Part 410 of this title.
Evidence submitted after the effective
date of the revised Part 718 shall be
evaluated as provided In that part.

(b)(1) In all claims where there Is
other evidence of a pulmonary or res-
piratory impairment, a board-certifled
or board-eligible radiologist's Interpre-
tation of a chest X-ray shall be accept-
ed by the.Office if the X-ray Is In com-
pliance with the requirements of
§ 410.428(b) of this title and if such X-
ray has been taken by a radiologist or
qualified radiologic technologist or
technician and there is no evidence

that the claim has been fraudlently
represented.

(2) The following definitions shall
apply when making a finding in ac-
cordance with this paragraph:

(i) The term "other evidence" means
medical tests such as blood-gas studies,
pulmonary function studies or physi-
cal performance tests, physical exami-
nations or medical histories which es-
tablish the presence of a chronic respi-
ratory or cardio-pulmonary condition
and the spouse's affidavit except that
the spouse's affidavit alone shall not
be sufficient in the case of a living
miner to establish the existence of a
respiratory or pulmonary impairment.
In the case of a deceased miner, in the
absence of medical evidence to the
contrary, affidavits of persons with
knowledge of the miner's physical con-
dition may be sufficient to establish
the presence of a respiratory or pul-
monary impairment.

(ii) "Pulmonary or respiratory im-
pairment" means an inability of the
human respiratory apparatus to per-
form satisfactorily one or more of the
three components of respiration, viz.,
ventilation, perfusion, and diffusion.

(Mii) 'Board-certifled" means certifi-
cation in radiology or diagnostic roent-
genology by the American Board of
Radiology, Inc. or the American Os-
teopathic Association.
(iv) "Board-ellgible" means the suc-

cessful completion of a formal accred-
ited residency program in radiology or
diagnostic roentgenology.

(v) "Qualified radologic technolo-
gist or technician" means an individu-
al who is either certified as a regis-
tered technologist by the American
Registry of Radiologic Technologists
or licensed z6 a radiologic technologist
by a State licensing board.

Comments received. (a) Some comments
urge that It be made clear that a qualifying
X-ray Is sufficient to satisfy the interim pre-
sumption. (b) Many comments take excep-
tion to proposed paragraph (b)(1) which
provided that this section did not preclude
the consideration of any relevant evidence
including other X-rays and X-ray reports in
determining the presence or absence of
pneumoconlosis. One comment suggests
that only a qualifying X-ray should be
deemed admissible evidence (c) A few com-
ments suggest that evidence of a, respiratory
or pulmonary impairment should not be re-
quired to Justify acceptance of an otherwise
valid X-ray, or that the definition of "other
evidence" should- be clarified to Indicate
that evidence of total disability is not re-
quired. A few comments suggest that "other
evidence" should include lay evidence in the
case of a living miner. (d) Much-concern was
expressed over the requirement that X-rays
and X-ray reports meet Department of
Labor quality standards. It is suggested that
the quality determination be made by the
examining physician and not Department of
Labor experts. A few comments- insist that
the qualifications of Department of Labor
experts should be set forth in detail There
Is some fear that by having Department of
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Labor experts examine X-rays for quality,
the Department will Ignore the Congres-
sional mandate to accept certain X-rays as
valid, or will use quality review procedures
to circumvent Congress' intent.

Discussion and changes. The purpose of
§727.206 Is to properly Implement the re-
quirements of Sections 413(b) and
402(f)(1)(D) of the Act. Responses to specif-
Ic comments are as follows:

(a) This section provides that the X-ray
re-reading provision is applicable to re-
viewed claims. The section Is not Intended
to suggest whether a particular X-ray is suf-
ficient to satisfy the Interim presumption
and establish entitlement. It provides only
that an X-ray which is not of sufficient
quality for determining the presence or ab-
sence of pneumoconlosis shall not be consid-
ered relevant evidence for the purpose of a
claim reviewed under this part.

(b) While the Act requires that all rele-
vant evidence be considered in determining
the validity of claims, proposed section
(b)(1) has been eliminated because it had
been Incorrectly interpreted to mean that
the Department would reinterpret X-rays
and use such reinterpretation for the pur-
pose of denying claims. The intention of the
Department is to re-read X-rays to deter-
mine whether th6y are of sufficient quality
to be considered relevant evidence.

(c) It Is made clear in the Act and its legis-
lative history that the Department of Labor
must accept the X-ray interpretation sub-
mitted by, or on behalf of, the claimant
only in those cases where there Is "other
evidence that a miner has a'pulmonary or
respiratory Impairment * * *." The statute
does not require the Department to accept
an X-ray interpretation in the absence of
such evidence.

The view that lay evidence alone should
be considered sufficient "other evidence of
Impairment" In this connection In the case
of a living miner cannot be accepted. The
law requires, in the case of a living miner,
that the presence of a respiratory or pul-
monary impairment be established by medi-
cal evidence. The miner is entitled to free
medical examinations and tests, and these
will be provided. The results of these exami-
nations and tests are the best evidence of a
respiratory or pulmonary Impairment. Lay
evidence may be used as appropriate in the
case of a deceased miner.

Any significant and measfirable level of
respiratory or pulmonary Impairment,
which activates the X-ray re-reading prohi-
bition, should be sufficient for purposes of
this section.

(d) The Department is charged with the
responsibility to insure that an X-ray which
purports to demonstrate the existence of
pneumoconiosis is of adequate quality and
is, therefore, reliable evidence of the exis-
tence of the disease. The Department's
review of X-rays is for the purpose of
making an objective determination of qual-
ity.

Suggestions relating to the qualifications
of the experts to be used for determining X-
ray quality by the Department are outside
the scope of this section.
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Subpart D-Payment of Benefits/
Liability

§ 727.300 Conditions and duration of eligi-
bility.

The provisions of subpart B of Part
725 of this subchapter shall be appli-
cable in determining the conditions
and duration of eligibility applicable
with respect to a claim approved under
this part.

Comments received: No comments for
which a response is required.

§ 727.301 Amounts payable, other payment
provisions.

Except as is otherwise provided In
this part (see § 727.302), provisions re-
lating to the amount of benefits pay-
able, the manner of payment and all
other provisions contained in subpart
G of Part 725 and § 725.309 of this sub-
chapter, shall be applicable to a claim
approved under this part. A miner
whose claim is approved under this
part shall be entitled to medical bene-
fits to be determined and administered
in accordance with the provisions of
subpart I of Part 725 of this sub-
chapter.

Comments received: None.

§ 727.302 Date from which benefits are
payable after review and approval.

(a) Section 435(c) of the act provides
that any individual whose claim is ap-
proved after review shall be awarded
benefits on a retroactive basis for a
period which begins no earlier than
January 1, 1974. This section imple-
ments section 435(c) of the act and
sets forth provisions governing the
date from which benefits shall be pay-
able with respect to a claim reviewed
under this part. (See also section 6(a)
of the Longshoremen's Act as incorpo-
rated by section 422(a) of the act.)

(b) In the case of a claim reviewed
and finally approved under § 727.105,
benefits shall be payable for all peri-
ods of eligibility occurring on or after
January 1, 1974.

(c)(1) In the case of a miner whose
claim is reviewed and finally approved
under § 727.106, benefits shall be pay-
able for all periods of eligibility begin-
ning with the month of onset of total
disability due to pneumoconiosis or
January 1, 1974, whichever is later.
Where the evidence does not establish
the month of onset, benefits shall be
payable from the month during which
the miner elected review under
§ 727.104.

(2) In the case of a survivor whose
claim is reviewed and finally approved
under § 727.106, benefits shall be pay-
able for all periods of eligibility occur-
ring on or after the month of the
miner's death or January. 1, 1974,
whichever is later.

(d)(1) In the case of a miner's claim
which is reviewed and finally approved
under § 727.107, benefits shall be pay-
able for all periods of eligibility begin-
ning with the month of onset of total
disability due to pneumoconiosis or
January 1, 1974, whichever Is later.
Where the evidence does not establish
the month of onset, benefits shall be
payable from the month during which
the miner elected review under
§ 727.104.

(2) In the case of a survivor whose
claim is reviewed and finally approved
under § 727.107, benefits shall be pay-
able for all periods of eligibility occur-
ring on or after the month of the
miner's death or January 1, 1974,
whichever is later.

(e) In the case of a claim reviewed
and finally approved under. §727.108,
benefits shall be payable as provided
in § 725.503 of this subchapter.

() For the purposes of this section,
the term "finally approved" means
that an award of benefits has been
made or affirmed by a deputy comnmis-
sioner, administrative law judge, the
Benefits Review Board, or a U.S. court
of appeals, that no further hearing,
appeal, or reconsideration is pending,
and the time to request such hearing,
appeal, or reconsideration has expired.
(See part 725 of this subchapter gener-
ally.) Benefit payments shall be initi-
ated prior to final approval in accord-
ance with the provisions of § 725.522 of
this subchapter.

Comments received: (a) A few comments
indicated that the term "finally approved"
as It appears in this section will require a
claimant to walt until all proceedings with
respect to the claim are completed before
any payments will be made, or before full
retroactive payments, If any, will be made,
(b) many commentators strongly object to
the provisions which establish the first
month of entitlembnt as the month of elec-
tion in certain cases, if the actual month of
onset cannot be established.

Discussion and changes: (a) The term "fi-
nally approved" Is not intended to deprive a
claimant of any payments, including full
retroactive payments to which he or she Is
entitled, prior to the final adjudication of
the claim. Those "interim payments" are
guaranteed by the revised §727.105 and
§ 725.522 of this subchapter which s cross
cited in this section. However, the term "fi-
nally approved" makes clear that the claim.
ant's right to benefits paid or payable is not
fully established until the claim is finally
adjudicated, and that any interim payments
made are subject to recovery or offset If a
determination by a deputy commissioner Is
not sustained by a higher level adjudicator.

(b) Many commentators expressed the
view that by establishing the first month of
entitlement as the date of -election in the
absence of evidence of the month of onset,
certain claimants would be deprived of ret-
roactive benefits back to January 1, 1974.
The Department does not agree.

Section 435 of the act requires that each
of these cases be treated as a part C claim.
The date benefits begin under part C, which
incorporates section 6(a) of the Longshore-
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men's Act, is the date of onset of total dis-
ability due to pneumoconiosis. Under the
Department's prior part C regulations (as
well as the revised regulations), the date of
onset must be established by evidence. If
the evidence does not establish that date,
the date of filing was and is cbrnsidered to be
the date of onset. This approach was adopt-
ed in view of the great difficulty encoun-
tered in establishing a date certain on which
pneumoconiosis, often a latent, progressive.
and insidious disease, progressed to total
disability. The filing date was thought to be
fair since proof of onset, which was usually
obtained after filing, would likely fix the
date of total disability at the time at which
the medical tests were administered. The
filing date, on the other hand, was likely to
be a more accurate measure of onset since it
would be the date, or close to the date, on
which the claimant felt the need to file for
benefits, presumably because disability had
become total.

It is the Department's view that Congress
recognized and adopted this approach in
section 435(a)(4) of the act, which estab-
lishes the date of filing in the case of a
social security election as the date of the
election. There could be no other purpose
for section 435(a)(4), since the date of filing
of a prior part B denial is not relevant to
anything but the date of payments under
part C. There clearly is no statute of limita-
tion applcable to such a claim.

In any event, the Department does not
intend'to use this provision to deny eligible
part B claimants full retroactive benefits if
an onset-date is established at any time
before the date of election. Every effort will
be made to establish the onset date but ex-
perience dictates that in some cases it will
not -be determinable. This is particularly
true in the case of claimants who must
submit additional evidence after election in
order to establish entitlement. This group
should include- most claimants affected by
the filing date.problem. In any case where
earlier evidence of onset is in the file, an
earlier date than the-date of election will be
selected. -

It should be noted as well that all social
security approvals will -receive benefits ret-
roactive to January 1,1974. and all part C
review claimants will also receive benefits
on a retroactive basis If appropriate.

§ 727.303 Claims filed under section 415 of
the act.

(a) A claiih filed by a miner between
July 1 and December 31, 1973,, with
the Secretary of Labor under section
415 of the act is subject to review
under this section if it was pending or
had been denied on or before March 1:
197& Prior to the enactment of the
Black Lung Benefits Reform Act of
1977, benefits with respect to a section
415 claim may have been payable by
the Secretary of Labor from Federal
funds for periods of eligibility between
July 1 and December 31, 1973. Howev-
er, under section 435 of the act, no
benefits may be paid with respect to a
claim reviewed under that section, in-
cluding a section 415 claim, for any
period of eligibility prior to January 1,
1974. Accordingly, in the case of any
claim filed under section 415 of the act
with respect to which no benefits have

been awarded prior to March 1, 1978,
for any period of eligibility between
July 1 and December 31, 1973, no
benefits which might have been
awarded for this period shall be
awarded in any adjudication of the
claim taking place after the effective
date of this part.

(b)'A claim filed under section 415 of
the act which Is reviewed under this
part shall for all purposes be consid-
ered as if it was filed on January 1,
1974, under part C of title IV of the
act.

Comments receircd. A few comments
argue that It Is wrong to preclude eligibility
for section 415 benefits if any were obtain-
able before the enactment of the 1977
amendments but were not awarded.

Discussion and changes: While the De-
partment recognizes that a few section 415
claimants might be denied benefits for the
period from July 1 to December 31. 1973, if
any were payable, the 1977 amendments
clearly extinguish the right of section 415
claimants to obtain benefits for that period.
Section 435(b) of the act provides that the
review of all pending and denied section 415
and part C claim is automatic. Section
435(c) provides that a claim which Is ap-
proved on review can be paid retroactive to
January 1. 1974, and no earlier.

Moreover, the trust fund Is prohibited
from making payments for any period
before January 1, 1974. There is no Inde-
penaent authority provided to the Secretary
to spend money for benefits from any
source other than the fund, and the Depart-
ment cannot create such spending authority
by regulation. Accordingly the comments
must be rejected.

§ 727.304 Liability for benefit payments.
A claim approved under this part

shall be payable either by a coal mine
employer (see subpart P of Part 725 of
this subchapter) or the black lung dis-
ability trust fund. Benefits shall be
payable by a responsible coal mine em-
ployer if the miner's last date of coal
mine employment occurred on or after
January 1, 1970, and if the miner's last
coal mine employer or a successor to
such employer is found liable under
the provisions of subpart F of Part 725
of this subchapter. Where It Is deter-
mined that the employer liable for the
payment of such benefits has not com-
menced payment of benefits within 30
days after the date the claimant Is ini-
tially determined eligible or within 30
days after a payment is due, the fund
will make the required payments. The
employer is required by section 424 of
the act to reimburse the fund where
its liability is finally determined. For
the purposes of determining the liabil-
ity of a coal mine employer or the
fund for the payment of an approved
claim, the provisions of subparts F and
H of Part 725 of this subchapter shall
be applicable to a claim considered
under this part, including any claim
originally filed under part B of title IV
of the act with the Social Security Ad-
ministration. In all other cases, bene-

fits shall be payable by the fund.
Nothing in this part shall be construed
in derogation of the terms of Part 725
of this subchapter Insofar as Part 725
affects the liability of a coal mine em-
ployer.

Comments receired: A few comments ex-
press concern that this section does not
specify that payment will be made from the
fund if an operator refuses to pay a claim.

Discussion and changes: This section has
been clarified to indicate that the fund will
Initiate benefit payments where the liable
operator refuses to make such payments
within the period specified by section
424(a)(1)(A) of the act.

Subpart E-Special Review Provisions
Relating to Claims Pending Before
an Administrative Low Judge or
the Benefits Review Board

§727.401 General.
Section 435 of the act requires the

Secretary of Labor to establish a con-
sistent and effective procedure for the
review of pending and denied claims in
light of the amendments made by the
Black Lung Benefits Reform Act of
1977. A number of the claims encom-
passed by section 435 are pending in
the Office of Administrative Law
Judges or before the Benefits Review
Board. In order to insure a fair, order-
ly, and uniform disposition of claims
pending before an administrative law
Judge or the Board which are subject
to review under section 435 of the act,
it has been determined that a return
of many of these claims to the Office
for expedited review Is essential.

This subpart sets forth the proce-
dures to be followed with respect to
claims which are within the jurisdic-
tion of the Office of Administrative
Law Judges or the Benefits Review
Board for which review under section
435 of the act is required. In order to
carry out the purposes of section 435,
certain of the procedures ordinarily
applicable in the adjudication of a'
claim are changed in certain specified
instances. These changes are intended
exclusively to facilitate a uniform ad-
ministrative review of all pending and
denied claims where such review is ap-
propriate. Once the administrative
review of these claims has been com-
pleted, the hearing and appeal proce-
dures set forth in subpart D of part
725 of this subchapter shall be availa-
ble to all parties to a claim- Additional
evidence may be submitted in connec-
tion with a reviewed claim by any
party as is considered appropriate by
the deputy commissioner or adminis-
trative law judge, and as is permitted
by the act and this part.

Comments received: A few comments rec-
ommend that this section should clarify an
operator's right to submit additional evi-
dence in connection with a reviewed claim.

FEDERAL REGISTER, VOL 43, NO. 161-FRIDAY, AUGUST 18, 1978

36829



36830

Discussion and changes: The Department
agrees that in certain circumstances an op-
erator may be allowed to submit additional
evidence in connection with a reviewed
claim and a correction has been made.

§ 727.402 Claims pending in the Office of
Administrative Law Judges.

(a) A claim which is pending in the
Office of Administrative Law Judges
may be subject to review by a deputy
commissioner under this _part. This
section sets forth criteria to be applied
by the Chief Administrative Law
Judge or an administrative law judge
for determining whether a claim
should be remanded to the deputy
commissioner for review under
§ 727.108 or whether jurisdiction- over
the claim should be retained and sets
forth a procedure to be followed if
remand is required.

(b) A claim pending in the Office of
Administrative Law Judges, which has
been administratively denied by the
deputy commissioner and with respect
to which no decision has been issued,
may be remanded to the deputy com-
missioner for consideration under
§ 727.108, upon the request of the Di-
rector or the claimant, or by the ad-
ministrative law judge on his or her
own motion.

(c) A claim pending in the Office of
Administrative Law Judges, which has
been administratively approved by the
deputy commissioner and was forward-
ed for hearing at the request of a coal
mine operator, shall be remanded to
the deputy commissioner for payment
if the miner on whose total disability
or death the claim is predicated was
last engaged in coal mine employment
before January 1, 1970. If the miner's
last coal mine employment occurred
on or after January 1, 1970, the Office
of Administrative Law Judges shall
retain jurisdiction over the claim and
proceed to adjudicate the claimant's
eligibility and the liability of the
named coal mine employer in accord-
ance with the provisions of this part.
If jurisdiction over a claim is retained
under this paragraph, the administra-
tive law Judge may, on his or her own
motion or at the request of the claim-
ant, remand the claim to the deputy
commissioner for consideration under
§ 727.108 if further evidentiary devel-
opment of the claim is necessary. The
right to review provided by § 727.108 is
not available to a coal mine employer.

(d) A claim which has been denied
by ari administrative law judge and
with respect to which no reconsider-
ation or appeal is pending- shall be
automatically reviewed' under
§ 727.108.

(e) In the case of a claim with re-
spect to which a decision has been
issued by an administrative law judge
but not filed with the deputy commis-
sioner, or if the decision has been filed
and the time for appeal to the Bene-
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fits Review Board has not expired, the
provisions of this paragraph shall
apply. If appropriate, such decision
shall be immediately filed with the
deputy commissioner. If the decision
denied the claimant's entitlement to
benefits, the claim shall be considered
a pending claim subject to review by
the deputy commissioner under
§727.108, or subject to an appeal to
the Benefits Review Board. If the de-
cision awards benefits to the claimant,
the -laim shall be paid as provided In
part 725 of this subchapter and an
appeal to the Benefits Review Board
may be taken. If such an appeal is
taken, the Board shall consider the
appeal under the applicable provisions
of this part, and may take such other
action as Is appropriate.

(f) Except as provided in paragraph
(b) of this section, the remand of a
claim authorized by this section shall
be made by order of the Chief Admin-
istrative Law Judge or an administra-
tive law judge on his or her own
motion, or on the motion of any party
to the claim as is appropriate.

Comments received; Many comments were
received in support of this section. Some
comments urge that the claimant alone
should be allowed to decide whether to
remain at the administrative law judge level
or elect expedited review by the deputy
commissioner.

Discussion and changes: Although a
claimant has the right to elect whether to
pursue the claim pending before an adminis-
trative law judge or to have the case re-
manded for review under section 435 of the
act, the Director also has an interest in In-
suring that the claim has been fully devel-
oped before a formal hearing is conducted.
The Director, both as a party to the pro-
ceedings and as administrator of the black

Jung program, must have the right to re-
quest remand, particularly where It is deter-
mined that further development of the evi-
dence may result in a finding of entitlement
without the necessity for formal hearing. In
addition, the administrative law judge, as
the fact finder in contested cases, has the
authority to determine whether remand is
appropriate, but is not in a position to
gather evidence on behalf of the claimant
or assist a claimant in obtaining new evi-
dence. Accordingly, if new evidence is neces-
sary, the claim may be remanded to the
deputy commissioner who will help obtain
this new evidence. These provisions are not
designed to limit a claimant's right -but
rather are intended to insure compliance
with the 1977 amendments and the proper
utilization of available resources by avoid-
Ing, where possible, duplicative hearings.

§ 727.403 Claims pending before the Bene-
fits Review Board.

(a) A claim pending before the Bene-
fits Review Board which may be sub-
ject to review under this part shall be
considered by the Board as the'Board
deems appropriate, in accordance with
the authority given the Board by the
act.

(b) If a claim subject to review under
this part is pending before the Board,

the Board may, on its own motion or
at the request of the Director, remand
such case to the deputy commissioner
for review under § 727.108, The con-
sent of the parties shall not be a pre-
requisite to a remand by the Board
under this paragraph.

(c) A claimant whose claim is pend-
ing before the Board may request that
his or her claim be remanded to the
deputy commissioner for consideration
under § 727.108.

Comments received. A few comments rec-
ommend additional standards for considera-
tion of cases by the Board.

Discussion and changes., The law estab-
lishing the Board establishes Its scope of au-
thority and It is not proper for the Depart-
ment to further affect that authority In the
context of these rules.

§ 727.404 Claims pending In a U.S. Court
of Appeals.

A claim pending in a U.S. court of
appeals which may be subject to
review under this part shall be consid-
ered by the court as the court deems
appropriate.

Comments received." None.

§ 727.405 Expedited review of claims.
(a) A claim which is remanded to the

deputy commissioner by an adminis.
trative law judge, the Benefits Review
Board, or a court, under this subpart
shall be reviewed under § 727.108 and
in accordance with the provisions of
this part on a priority basis. Such
claim shall be reviewed by the deputy
commissioner before any other claim,
except for a claim remanded at an ear-
lier date under this subpart. If no ad-
ditional evidence is submitted or re-
quired with respect to a claim remand-
ed under this subpart, the deputy com-
missioner shall make Initial findings
(see § 725.410 of this subchapter) on
the claim within no more than 60 days
from the date on which the claim was
remanded.

(b) If, after appropriate notice has
been given to the claimant of his op-
portunity to -elect review by the
deputy commissioner in accordance
with this subpart, or to proceed
through the administrative appeals
process, the claimant chooses not to
elect review by the deputy commis-
sioner, the claimant's right to review
provided by this part shall be consid-
ered fully satisfied, and no further
review of the claim beyond that af-
forded by the appeals process shall be
required under section 435 of the act.

Comments received. Many comments sup
port this provision. A few comments urge
that a claimant should not forfeit review if
his or her claim is not remanded to the
deputy commissioner.

Discussion and changes: The purpose of
paragraph (b) is to preclude a claimant from
seeking review of his or her claim under the
new law by an administrative law Judge and
the Benefits Review Board and then, If not
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satisfied, seeking further review by the
deputy commissioner. The claimant's abso-
lute right to review under the new law may
be exercised only once and that should be
done In the first instance before the deputy
commissioner, after which a hearing and an
appeal will be available if necessary. The
paragraph Is however, revised to more dear-
ly reflect this intent.

Signed this 11th day of August 1978
at Washington, D.C.

RAY MAnsHALL,
Secretary of Labor.

UFR Doc. 78-22858 FIled 8-17-78; 8:45 am]
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[4510-27]
DEPARTMENT OF LABOR

Employment Standards Administration

MINIMUM WAGES FOR FEDERAL AND
FEDERALLY ASSISTED CONSTRUCTION

General Wage Determination Decisions

General Wage Determination Deci-
sions of the Secretary of Labor speci-
fy, in accordance with applicable law
and on the basis of information availa-
ble to the Department of Labor from
its study of local wage conditions and
from other sources, the basic hourly
wage rates and fringe benefit pay-
ments which are determined to be pre-
vailing for the described classes of la-
borers and mechanics employed in
construction activity of the character
and in the localities specified therein.

The determinations in these deci-
sions of such prevailing rates and
fringe benefits have been made by au-
thority of the Secretary of Labor pur-
suant to the provisions of the Davis-
Bacon Act of March 3, 1931, as amend-
ed (46 Stat. 1494, as amended, 40
U.S.C. 276a) and of other Federal stat-
utes referred to in 29 CFR 1.1 (includ-
ing the statutes listed at 36 FR 306 fol-
lowing Secretary of Labor's Order No.
24-70) containing provisions for the
payment of wages which are depend-
ent upon determination by the Secre-
tary of Labor under the Davis-Bacon
Act; and pursuant to the provisions of
Part 1 of Subtitle A of Title 29 of Code
of Federal Regulations, Procedure for
Predetermination of Wage Rates, (37
FR 21138) and of Secretary of Labor's
Orders 12-71 and 15-71 (36 FR 8755,
8756). The prevailing rates and fringe
benefits determined in these decisions
shall, in accordance with the provi-
sions of the foregoing statutes, consti-
tutes the minimum wages payable on
Federal and federally assisted con-
struction projects to laborers and me-
chanics of the specified classes en-
gaged on contract work of the charac-
ter and in the localities described
therein.

Good cause is hereby found for not
utilizing notice and public procedure
thereon prior to the issuance of these
determinations as prescribed in 5
U.S.C. 553 and not providing for delay
in effective date as prescribed in that
section, because the necessity to issue
construction industry wage determina-
tion frequently and in large volume
causes procedures to be impractical
and contrary to the public interest.

General Wage Determination Deci-
sions are effective from their date of

' NOTICES

publication in the nmtERAL REGISTER
without limitation as to time and are
to be used in: accordance with the pro-
visions of 29 CFR Parts 1 and 5. Ac-
cordingly, the applicable decision to-
gether with any modifications issued
subsequent to its publication date
shall be made a part of every contract
for performance of the described work
within the geographic area indicated
as requested by an applicable Federal
prevailing wage law and 29 CFR, Part
5. The wage rates contained therein
shall be the minimum paid under such
contract by contractors and subcon-
tractors on the work.

MODIFICATIONS AND SUPERSEDEAS DEci-
SIONS TO GENERAL WAGE DETERMINA-
TION DECISIONS

Modifications and Supersedeas Deci-
sions to General Wage Determination
Decisions are based upon information
obtained concerning changes in pre-
vailing hourly wage rates and fringe
benefit payments since the decisions
were issued.

The determinations of prevailing
rates and fringe benefits made in the
Modifications and Supersedeas Deci-
sions have been made by authority of
the Secretary of Labor pursuant to
the provisions of the Davis-Bacon Act
of March 3, 1931, as amended (46 Stat.
1494, as amended, 40 U.S.C. 276a) and
of other Federal statutes referred to in
29 CPR 1.1 (including the statutes
listed at 36 FR 306 following Secretary
of Labor's Order No. 24-70) containing
provisions for the payment, of wages
which are dependent upon determina-
tion by the Secretary of Labor under
the Davis-Bacon Act; and pursuant to
the provisions of Part 1 of Subtitle A
of Title 29 of Code of Federal Regula-
tions, Procedure for Predetermination
of Wage Rates (37 FR 21138) and of
Secretary of Labor's Orders 13-71 and
15-71 (36 FR 8755, 8756). The prevail-
ing rates and fringe benefits deter-
mined in foregoing General Wage De-
termination Decisions, as hereby mbdi-
fied, and/or superseded shall, in ac-
cordance with the provisions of the
foregoing statutes, constitute the
minimum wages payable on Federal
and federally assisted construction
projects to laborers and mechanics of
the specified classes engaged in con-
tract work of the character and in the
localities described therein.

Modifications and Supersedeas Deci-
sions are effective from their date of
publication In the FEDERAL REGISTER
without limitation as to time and are
to be used in accordance with the pro-
visions of 29 CFR Parts 1 and 5.

Any person, organization, or govern-
mental agency having an interest In
the wages determined as prevailing is
encouraged to submit wage rate infor-
mation for consideration by the De-
partment. Further Information and
self-explanatory forms for the purpose
of submitting, this data may be ob-
tained by writing to the U.S. Depart-
ment of Labor, Employment Stand-
ards Administration, Office of Special
Wage Standards, Division of Wage De-
terminations, Wa h g cl , D.C. 21)210.
The cause for not utilizing the rule-
making procedures prescribed in 5
U.S.C. 553 has been set forth in the
original General Wage Determination
Decision.

MODIFICATIONS TO GENERAL WAGE
DETERMINATION DECISIONS

The numbers of the decisions being
modified and their dates of publica-
tion in the FEDERAL REoISTER are listed
with each State.
Alabama:

AL78-1026 ........................................... M ar. 24, 1978,
Connecticut:

CT78-3055 .......................................... July 28. 1978.
Florida:

F178-1062 ........................................... July 14, 1970,
Louisiana:

LA78-4072 .......................................... Do.
LA-4077 ............................................... Aug. 11, 1918.

Minnesota:
MN77-2043; MN77-2044: MN77-
2045; MNV77-2048 ............................... May 0. 1977.
M78-2009 ........................................ Mar. 10, 1970.
MN'8-2062 ........................................ July 14, 19'1).

New Jersey:
NJ78-3009 .......................................... Apr. 21, 1978,

Texas:
TX78-4033" TX18-4037; TX7ll-
4043 ...................................................... Apr. 14,1978.

SuPERsEDEAs DECISIONS TO GENERAL
WAGE DETERMINATION DECISIONS

The numbers of the decisions being
modified and their dates of publica-
tion in the FEDEAL REGISTER are listed
with each State. Supersedeas decision
numbers are in parentheses following
the numbers of the decisions being su-
perseded.
Alabama:

AL77-1083 (AL78-1067) .................... Juno 24, 1077.
California:

CA78-5004 (CA78-5123) ................... Jan. 27, 1070.
Florida:

FL77-1049 (FL78-1068) .................... Apr. 29.1977.
Pennsylvania:

PA77-3058 (PA78-3048) ................... May 13, 1970,
Texas:

TX78-4075 (TXI5-4081) .................. Aug. 4, 190.

CANCELLATION OF GENERAL WAGE
DETERMINATION DECISIONS

None.
Signed at Washington, D.C., this

11th day of August 1978.
XAvIRs M. VEL,

Administrator,
Wage and HourDivision.

FEDERAL REGISTER, VOL 43, NO. 161-FRIDAY, AUGUST 18, 1978
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PROPOSED RULES

[7600-01]

OCCUPATIONAL SAFETY AND
HEALTH REVIEW C0MMISSION

[29 CFR Parts 2200 and 2201]

RULES OF PROCEDURE

Proposed Rulemaking

AGENCY: Occupational Safety and
Health Review Commission.

ACTION: Proposed rulmaking.
SUMMARY: The Occupational Safety
and Health Review Commission pro-
poses the amendment of certain of its
rules of procedure, the adoption of a
new procedural rule governing briefs
as well as a new subpart governing
simplified proceedings. The amend-
ments and the proposed rule on briefs
are intended to clarify and expedite
Commission proceedings. The new
subpart consists of 10 procedural rules
drafted toafford parties the opportu-
nity to participate in a less costly and
more expeditious type of adjudicative
hearing.
DATES: Although notice and public
procedure are not required under 5
U.S.C. 553 with respect to the adop-
tion of rules of procedure, the Com-
mission considers it in the public inter-
est to obtain public comments on the
proposal. Accordingly, interested per-
sons may comment in writing on the
proposal by submitting written data,
views, and arguments not later than
the close of Commission business on
November 10, 1978.
ADDRESS: All communications
should be addressed to: Robert C.
Gombar, Counsel for Appellate and
Administrative Legal Services, Occupa-
tional Safety and Health Review Com-
mission, 1825 K Street NW., Washing-
ton, D.C. 20006.
FOR FURTHER INFORMATION
CONTACT:

Robert C. Gombar, Counsel for Ap-
pellate and Administrative Legal
Services, 202-634-4015.

SUPPLEMENTARY INFORMATION:
This notice effectively supersedes the
notice of proposed rulemaking at 39
PR 4674(1974)1 and the advanced
notice of proposed rulemaking at 41
FR 26707(1976). All persons are noti-
fied that no further action shall be
taken on those earlier proposals.

Each amendment, the new rule on
-briefs, and the new subpart were
adopted as proposed rules by a major-
ity vote of the Commission members
at an open meeting of the Commission
held on July 31, 1978.

The amendments and the new rules
may be summarized as follows.

129 CFR part 2201.

SECTION 2200.51 PREHEARING
CONFERENCE

A minor amendment inserts the
word "settlement" into paragraph (a)
of this rule. The insertion is made to
apprise parties that settlement may be
considered at a prehearing conference.
The proposed amendment Is wh6ly
consistent with the general mandate
of the Administrative Procedure Act
that parties be afforded the opportu-
nity to consider settlement. 5 U.S.C.
554(c) and 556(c)(6). The rule, as
amended, 'however, in no way is in-
tended to restrict the parties' settle-
ment considerations to the prehearing
conference. See § 2200.100 Settle-
ment.

SEcTIoN 2200.75 INTERLOcUTORY
APPEALS

The purpose of this rule is to estab-
lish a more structured system for deal-
ing with interlocutory appeals. Under
paragraph (b) of the proposed rule a
party wishing to file an interlocutory
appeal first must file a request for the
judge to certify the appeal. The crite-
ria for certifying an appeal are similar
to those contained in the interlocutory
appeal rule governing Federal district
courts, 28 U.S.C. 1292(b). If an appeal
is certified, the Commission may hear
it or may elect to decline the certifica-
tion under subparagraph (b)(2) of the
proposed rule. If the judge denies the
request to certify the appeal, the
party may then petition the Commis-
sion to allow the appeal under subsec-
tion (c). The criteria for the Commis-
sion's granting of an appeal are set out
in that subsection.

Paragraph (d) clearly indicates that
the Commission's action in declining
to -hear an interlocutory appeal is
without prejudice to the merits of the
appeal. Thus, an objection that the
party sought to raise in the interlocu-
tory appeal still may be argued if the
case later is reviewed by the Commis-
sion pursuant to § 2200.91a.

The proposed rule contemplates the
revocation of § 2200.11(b), which per-
mits interlocutory appeals as of right
on ruling concerning trade secrets. In
order to continue to afford protection
to trade secrets, paragraph (e) pro-
vides that a request to a judge to certi-
fy an interlocutory appeal on a ruling
concerning trade secrets automatically
stays the effect of that ruling until
the judge denies the request or the
Commission rules on the appeal or de-
clines to hear it. Additionally, if fol-
lowing the judge's denial of certifica-
tion the Commission is petitioned to
allow the appeal, the ruling also is
automatically stayed. The stay re-
mains in force until the Commission
denies the petition or, if the petition is
granted, rules "on the appeal. Since a
party whose appeal is denied certifica-
tion may not necessarily petition the

commission to allow the appeal, there
is no automatic stay during the period
between the judge's denial of certifica-
tion and the party's filing of a petition
for interlocutory appeal with the
Commission. It is expected, however,
that if a petition is going to be filed, it
would be filed expeditiously td mini-
mize this gap. Also, the judge may
extend the stay beyond the time certi-

.fication is denied, although such an
extension is not required. This para-
graph does not limit the authority of KN_
judges or the Commission to grant
stays beyond those provided automati-
cally by the paragraph, including stayu
during appeals of rulings concerning
issues other than trade secrets.

Paragraph (f) informs parties that
briefs on interlocutory appeals are
governed by rule 91b.

SEcTioN 2200.90 DEcisioN OF THE
JUDGE .

The most important change pro-
posed for this rule is the elimination
of the 20-day reconsideration period
between the mailing of the judge's ini-
tial decision to the parties and the
filing of his report with the Commis-
sion. This period was provided when
§§ 2200.90 and 2200.91 were amended
on December 15, 1974. 39 FR 40249
(1974). The primary reason for the
change proposed in the present rule is
to shorten the time of processing Com-
mission adjudications.

The proposed rule also more explic-
itly codifies the Commission's holding
in Gurney Industries, 74 OSAHRC 8/
A2, 1 BNA OSHC 1376, 1973-74 CCH
OSHD para. 16,805 (No. 722, 1973)
that a judge "makes" his report under
section 12(j) of the Act (29 U.S.C.
§661(i)) when It is received by the
Commission. It substitutes the date of
receipt for the date of docketing pro-
vided by the current, rule. The pro-
posed rule would continue to provide
definitions of the terms "report" and
"decision" as they are used in the Act.

The proposed rule also reflects sev-
eral style changes and the elimination
of several redundant provisions in the
present rule. Subparagraph (b)(2), for
example, is redundant with § 2200.8(a),
and subparagraph (b)(3) is redundant
with section 12(j) of the Act.

It is expected that the Commission
will, in order to expeditiously provide
parties with copies of the judge's deci-
sion, require that the judge provide
the Commission with at least as many
copies of his decision as there are par-
ties. The Office of the Executive Sec-
retary will date the copies and mail
them to the parties the same day they
are received. This was the policy and
practice of the Commission before the
adoption of the present rule.
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SECTION 2200.91 PETITIoNs FOR
DIscRETIoNARY REvIEw

Paragraph (b) of the proposed rule
would, if adopted, mark a-return to
the original version of § 2200.91(b), 37
FR 20237 (1972). It requires that peti-
tions for discretionary review be filed
no later than the twenty-fifth day
after the judge's report is received by
the Commission. The original twenty-
five-day rule was revokedim 1974 when
a twenty-day reconsideration period
was added to §§ 2200.90 and 2200.91. It
is now proposed that these rules be
amended to revoke the twenty-day re-
consideration period and reinstitute
the twenty-five-day period for the
filing of petitions.

The Commission members have been
troubled for some time by the fact
that some parties file their petitions
for discretionary review at or near the
end of the thirty-day statutory review
period. Not only do such filings make
for hasty consideration of the petition
at times, but they have obstructed the
Commission's effective use of a proce-
dure intended to eliminate duplicative
consideration of petitions by Commis-
sion members. The Commission has in-
stituted a precedure to review peti-
tions in series. Review in series is not
practical when petitions are received
in the closing days of the statutory
review period and such filings must be
examined by each- member simulta-
neously in a tripling effort.

A reinstitution of the twenty-five-
day- rule would not in any way limit
the statutory right of each member to
direct a judge's decision. The major
effect of the proposed rule will be that
a party's late filed petition will not be
considered by the Commission mem-
bers. A member may stll upon his own
motion direct review of the Judge's de-
sicion.

The proposed rule also permits par-
ties to file short memorandums rather
than briefs with their petitions. It has
been found that some parties file ex-
tensive briefs which make expeditious
consideration of the petition more dif-
ficult.

The rule on statements in opposition
to petitions would be removed. It has
been the Commission's experience
that such statements are rarely filed.
While the Commission's rules do not
prohibit the filing of such statements,
it was though unnecessary to make
special provision for them. -

SConON 2200.91b BRuxEs BEFORETHE
COMMISSION

The new rule on briefs, as proposed,
establishes a responsive briefing
schedule similar to that employed in
the United States Courts of Appeals.
Responsive briefing .aids the review
process by narrowing and clarifying
the- issues before the Commission.
Moreover, responsive briefing allows a

non-aggrieved party to specificaly ad-
dress the contentions of the petition-
ing party rather than having to face
the difficult task of anticipating an
opponent's arguments. Under the pro-
posal, responsive briefing does not
apply where no petition for discretion-
ary has been granted and a Commis-
sion members has directed review on
his own motion. In all other review
matters where briefs may be requested
by the Commission, including interloc-
utory appeals, a briefing order consist-
ent with this rule will be issued.

A second import feature of the rule,
as proposed, is the briefing request.
The issuance of a briefing request will
be correlated with the disposition of a
particular matter so that the parties
may submit up-to-date briefs Incorpo-
rating current commission case law.

Because briefs will normally be re-
quested at a time close to disposition,
the timely filing of a brief is essential.
Thus, the rule details the require-
ments for and restrictions upon mo-
tions for extensions of time.

The rule, as proposed, requires a
table of contents for all briefs in
excess of 15 pages. A table of contents

-is an effective tool to aid a party in or-
ganizing its arguments. It also assists
the Commission In Its review of a
brief. The rule places a limit of 35
pages on briefs unless the Commission
permits otherwise. The limit is not In-
tended to inhibit argument, but rather
to foster the clear and concise presen-
tation of a party's c6ntentions. When-
ever it is apparent that a longer brief
is necessary to address the issues, the
requisite permission will be granted.

SECTON 2200.100 SEr'rrziw

The rule, as proposed, extensively
amends the current rule on settle-
ment. The objective of these amend-
ments Is to fulfill the mandate that
parties be affored the opportunity to
settle a dispute and to fully apprise
the parties of the requirements for
settlement.

The rule,, as proposed, notifies all
parties that settlement may be pro-
posed whenever a case Is pending
within the Jurisdiction of the Commis-
sion. The rule would codify the essen-
tial requirements for a settlement pro-
posal as previously established by
Commission case law. "See, e.g.,
Dawson Brothers-Mechanical Con-
tractors," 75 0SAHRC 5/B8, 1 BNA
OSHC 1024, 1971-73 CCH OSHD para.
15,039 (No. 12, 1972).

The proposed rule contains an im-
portant amendment regarding service
of the settlement proposal upon and
notice to affected employees. As pro-
posed, the rule requires that each set-
tlement proposal be served upon af-
fected employees 10 days prior to the
filing of the settlement proposal for
approval. Thus, affected employees

36855

will be afforded an. opportunity to
submit their views on the settlement.

The incorporation of specific re-
quirements Into the rule, as proposed,
should In no way be construed to limit
the Commission's authority to deter-
mine whether approval of the settle-
ment proposal Is consistent with the
provisions and purposes of the Occu-
pational Safety and Health Act.

Sw ioN 2200.100 Wr=rn wAL op
NOTICE OF CONTEsT

The proposal moves the rule govern-
ing withdrawal out of subpart D gov-
erning prehearing procedures because
a motion to withdraw a notice of con-
test may be filed at any stage of the
proceedings.

A motion to withdraw a notice of
contest should not be based upon the
exchange of promises that may be un-
enforceable or may remain unknown
to affected employees or other parties.
Consequently, the rule, as proposed,
contains two important amendments
designed to preserve the important
distinction between a motion to with-
draw a notice of contest and a settle-
ment. The rule requires that a motion
to withdraw a notice of contest aver
that It is made unilaterally; the
motion must include a statement that
no promise of another party has led to
the motion. Furthermore, the rule
clearly apprises parties that any ex-
change of promises intended to termi-
nate litigation shall be treated as a set-
tlement and must therefore be submit-
ted in accordance with § 2200.100(

SUBZA= M-Sn L, MI PEOC=mINGS

The purpose of these proposed sim-
plifled rules is to eliminate unneces-
sary paperwork, reduce expenses to
the parties and the Agency, and make
Commisson adjudications less com-
plex and time-consuming. It is hoped
that the procedure is simple enough so
that parties need not necessarily
retain legal counsel to guide them
through what might appear to be com-
plex procedural rules. The Commis-
sion looks upon the rules in subpart 1
as experimental.

It Is important to note that although
the proposed simplified rules reflect
the elimination of some procedural
rights now granted by the Commis-
sion's rules, the proposed subpart 1r.
does not impinge upon the statutory
rights of parties under the act or the
Administrative Procedures Act. These
statutory procedural rights are not af-
fected by these proposed rules.

Sections 2200.201, 2200.202, and
2200.203(d) limit simplified proceed-
ings to a class of cases arising under
section 5(a)(2) of the act. Cases arising
under section 5Ca)(1), the "general
duty" clause, are not subject to sub-
part M, nor are the cases arising under
the standards listed in table A of
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§ 2200.202. The standards in table A
are all "health" standards. Most, if not
all of them, require engineering con-
trols as a primary method of abate-
ment and require personal protective
equipment as a secondary measure.
Cases involving such standards are un-
usually complex and involve a certain
amount of necessary discovery. Pam-
phlets or copies of the Commission's
rules will be provided to contesting or
petitioning parties early enough to
enable them to decide' whether the
case is eligible and file a timely re-
quest for simplified proceedings.

Sections 2200.201 and 2200.203(a)
permit only parties who have filed.
either a notice of contest (NOC) or a
petition for modification of abatement
(PMA) to choose simplified proceed-
ings. Although all parties who have
filed NOC's or. PMA's in any one
matter must agree to use simplified
proceedings, the rules do not permit
other parties to object once the choice
has been made. The parties who initi-
ate the proceedings should have the
right to choose the rules for determin-
ing the matter, so long as the rules
chosen are fair to all. Also, an objec-
tion procedure would unnecessarily
complicate the matter.

Section 2200.204 eliminates most
pleadings. In the complaint, the Secre-
tary alleges little more than what is
set forth in the citation. Answers usu-
ally deny the substantive portions of
the complaint. The basic value of the
Answer is to allege new matter, i.e., af-
firmative defenses. In this regard, the
Commission is concerned that the So-
licitor may find himself at a disadvan-
tage when faced with a respondent
represented by counsel who, for what-
ever reason, fails to disclose until the
conference-hearing certain affirmative
defenses. Thus, we have required par-'
ties represented by counsel to file a
statement of affirmative defenses. It is
expected that during the discussion
among parties to be held pursuant to
§ 2200.205 .the Solicitor will be able to
determine the arguments to be made
by a party appearing without counsel.

The conference-hearing provided by
§ 2200.206 is the heart of subpart M.
This procedure is meant to be a flexi-
ble tool'pernfitting.the partieg'And the
judge to make it 'as much of 9 "confer-
ence" or as much of a "hearing" as
they deem necessary. In 'other words,
within the framework of this subpart
the parties have the right to make the
procedure as informal or formal as
they wish. Should the parties, or any
single party, see the need for a hear-
ing, as opposed to a proceeding more
in the nature of a conference, a hear-
ing shall be held and such a proceed-
ing is intended ,to be an adjudicatory
hearing consistent with section 10(c)
of the Act (29 U.S.C. 659(c)) and the
Administrative Procedure Act (5

U.S.C. 554 and 556). The rules of evi-
dence, as indicated by § 2200.206(b), es-
sentially are those that would prevail
if the Commission relied completely
upon the rule in 5 U.S.C. 556(d).

The purpose of the summary of oral
proceedings provided by § 2200.208 is
to obviate in many cases a full tran-
scription of the oral record taken by
the reporter under § 2200.207. The re-
porter's stenographic or magnetic tape
would be transcribed only if a party or
the judge requests a transcript. The
judge's summary will be the record of
the oral proceedings, however, unless
it is objected to by a jiarty. In that
case, the record of the oral proceed-
ings will be transcribed to the extent
necessary and it will be the hearing
record for the portions transcribed.

Section 2200.210 limits a party's
right to discovery and eliminates inter-
locutory appeals. A party wishing to
have discovery under this subpart
must make a substantial showing that
such discovery is necessary.

Under the authority of section 12(g)
of the Occupational Safety and Health
Act, Pub. I. 91-596 (29 U.S.C. 661(f)),
the Commission proposes that 29 CFR
part 2200 be amended in the manner
set forth below.

§ 2200.11 [Amended]
1. In § 2200.11, paragraph (b) would

be revoked and the designation (a) in
paragraph (a) would be deleted.

§ 2200.50 [Redesignated as § 2200.100a and
Revised]

2. Section 2200.50 would be redesig-
nated as § 2200.100a and would be re-
vised to read as follows:

§2200.100a Withdrawal of notice of con-
test.

A party may move to withdraw its
notice of contest at any stage of the
proceedings. The motion shall include
a statement that a promise of another
party has not led to the motion to
withdraw the notice of contest. The
rule on settlements, § 2200.100, shall
apply whenever a promise of another
party has led to the party's motion to
withdraw.

3. Section-200.51(a) would be re-
vised to read as follows:

§ 2200.51 Prehearing conference.
(a) At any time before a hearing, the

Commission or the judge, on their own
motion or on the motion of a party,
may direct the parties or their repre-
sentatives to exchange information or
to participate in a prehearing confer-
ence to consider settlement or matters
which will tend to simplify issues or
expedite the hearing.

S *

4. Section 2200.75 would be revised
to read as follows:

§ 2200.75 Interlocutory appeals.
(a) Generally. A Judge's Interlocu-

tory ruling may be appealed to the
Commission only in the manner pre-
scribed by this rule.

(b) Certification. A party desiring to
appeal from an Interlocutory ruling
shall file with .the judge a written re-
quest for certification of the appeal,
The request and supporting docu-
ments shall be filed within 5 daya
after receipt of the judge's ruling from
which appeal is sought. Responses to
the request, if any, shall be filed
within 5 days after service of the re-
quest. The judge shall certify an Inter-
locutory appeal when the ruling in.
volves an important question of law or
policy about which there is substantial
ground for difference of opinion and
an immediate appeal of the ruling may
materially expedite the proceedings,

(1) Procedure after certification. Fol-
lowing certification, the judge shall
forward to the Executive Secretary
the request for certification and sup-
porting documents, responses filed by
the other parties, the ruling from
.which appeal is taken, a copy of rele-
vant portions of the record, and the
judge's order certifying the appeal.

(2) Acceptance of certification-dis
cretionary. The Commission at any
time may decline to accept a certifica-
tion.

(c) Petition for interlocutory appeal.
Within 5 days following the receipt of
a judge's order denying certification, a
party may file with the Commission a
petition for interlocutory appeal. Re-
sponses to the petition, if any, shall be
filed within 5 days following service of
the petition. The Commission will
grant a petition for interlocutory
appeal only in exceptional circum-
stances where It finds (1) that the
appeal satisfies the criteria for certifi-
cation of an appeal set forth in para-
graph (b) of this rule; (2) that there is
a substantial probability of reversal;
and (3) that there is a need for resolv-
ing the law regarding the Issues raised
on appeal.

,(d) Denial without prejudice. The
Commission's action in declining to
accept a certification or denying a pe-
tition for interlocutory appeal shall
not preclude a party from raising an
objection to the judge's interlocutory
ruling in a petition for discretionary
review.

(e) Stay.-(1) Trade secret matters.
The filing with a judge of a request to
certify an interlocutory appeal of a
ruling concerning an alleged trade
secret shall stay the effect of the
ruling (1) Until the judge denies the
request; or (ii) if the request is grant-
ed, until the Commission declines to
accept the certification or rules on the
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appeal. The filing with the Commis-
sion of a petition for interlocutory
appeal of a ruling concerning an al-
leged trade secret shall stay the effect
of the ruling until the Commission
denies the petition or rules on the
appeal.

(2) Other cases. In all other cases,
the filing or granting of a request to
certify an interlocutory appeal, or the
filing or granting of a petition for In-
terlocutory appeal shall not stay a
proceeding or the effect of a ruling
unless otherwise ordered.

(f) Briefs. Should the Commission
desire briefs on the issues raised by an
interlocutory appeal, it will give notice
to the parties. See § 2200.91b.

5. Section 2200.90 would be revised
to read as follows:

§ 2200.90 Decision of the judge.
(a) Contents. The decision of the

judge shall include findings of fact,
conclusions of law, and order.

(b) Report date-of receipt The judge
shall transmit to the Commission a
report consisting of a decision and the
record. The Commission shall mark on
the -decision the date of receipt of the
report, and issue copies of the dated
decision to the parties. The date of re-
ceipt of the report is the date that the
report is made withing the meaning of
section 12(j) of the Act (29 U.S.C.
661(i)).

6. Section 2200.91 would be revised
to read as follows:

§2200.91 Petitions for discretionary
review.

(a)' Wzo mayi file; consequences of
failure to file A party aggrieved by
the decision of a judge may file a peti-
tion for discretionary review.

NoT.-An aggrieved party who fails to
"*file a petition in accordance with this rule
may be foreclosed from judicial review of
any objection to the judge's decision. Key-
stone Roofing Co. v. Dunlop, 539 F. 2d 960
(3d Cir. 1976).

.(b) When to file. The petition should
be filed as early as possible to permit
the fullest consideration. A petition
filed later than the 25th day after the
judge's report is received by the Com-
mission shall not be accepted.

Nom.-A Commission member may direct
review of a Judge's decision only within the
30-day period following the receipt of the
judge's report.

(c) Contents of the petition. The pe-
tition should contain a concise state-

.oment of the parts of tbe decision and
order objected to and may be accom-
panied by a short memorandum of
points and authorities. Precise cita-
tions to the record or legal authorities
will assist in the review of the petition.

(d) Four copies. Four copies of the
petition shall be filed.

(e) Denial of the petition. Failure to
grant the petition within the 30 days
following the receipt of the Judge's
report shall be considered a denial of
the petition.

7. Subpart F would be amended by
adding a new § 2200.91b, which would
read as follows:

§ 2200.91b Briefs before the Commission.
(a) Request for brief& The Commis-

sion ordinarily will request the parties
to file briefs on Issues before the Com-
mission.

(b) Time for filing brief& Unless the
briefing notice provides otherwise, a
party whose petition for review or for
interlocutory appeal has been granted
or whose interlocutory appeal has
been certified shall file a brief within
40 days after receipt of the briefing
notice. All other parties shall file
briefs within 30 days after the brief of
the petitioning or appealing party has
been served. If no petition for discre-
tionary review has been granted and a
member has directed review of a
judge's decision upon his own motion,
all briefs shall be filed within 40 days
after receipt of the briefing notice. Ad-
ditional briefs shall not be allowed
except by leave of the Commission.
(c) Motion for extension of time for

filing brief. An extension of time to
file a brief shall not be granted except
in extraordinary circumstances. A
motion for extension of time to file a
brief shall be filed within the time
limit prescribed by paragraph (b) of
this rule and shall include the follow-
ing information: When the brief is
due; the number and duration of ex-
tensions of time that have been grant-
ed to each party;, the length of exten-
sion being requested; the specific rea-
sons for the extension being request-
ed; and what assurance there Is that
the brief will be filed within the time
extension requested. A motion for ex-
tension of time to file a brief filed by
an attorney shall be verified or sup-
ported by an affidavit.
(d) Consequences of late filing of

brief. The Commission may decline to
accept a brief that-is not timely filed.
(e) Length of brief Except by per-

mission of the CommisIon, a brief
shall contain no more than 35 pages of
text.

(f) Table of contents. A brief in
excess of 15 pages shall include a table
of contents.

(g) Four copies Four copies of a
brief shall be filed. See § 2200.7(a).

8. Section 2200.100 would be revised
to read as follows:

§ 2200.100 Settlement
(a) Policy. Settlement is permitted

at any stage of the proceedings. Settle-
ments submitted for consideration
after the Judge's decision has been di-
rected for review shall be filed with

the Executive Secretary. A settlement
proposal shall be approved where it is
consistent with the provisions and ob-
jectives of the Act.

(b) Requirements. Every settlement
proposal shall include, where applica-
ble, the following:.

(1) A motion to amend or withdraw
the citation, notification of proposed
penalty, notice of contest, or petition
for modification of abatement;

(2) A statement that payment of the
penalty has been tendered or of a
promise to pay; and

(3) A statement that the cited condi-
tion has been abated or of the date by
which abatement will be accom-
plished.

(c) Service and notice. Settlement
proposals shall be served upon repre-
sented and unrepresented affected em-
ployees in the manner prescribed for
notices of contest in §2200.7. This
service shall be made at,least ten days
before filing the settlement proposal
for approval. Proof of service shall ac-
company the settlement proposaL

9. A new subpart M would be added.
Subparts H through L are reserved.
The new subpart M should read as fol-
lows:

Subpart M-Slmprlfld Proceedings

See.
2200.200
2200.201
2200.202

lngs.
2200.203

Iags.
2200.204
2200.205
2200.206
2200.207
2200.208
2200.209
2200.210

Purpose. -
ApplIcatlon.
Eligibility for simplified proceed-

Request for snpfed proceed-

Fillng of pleading.
Discussion among parties.
Conference-hearing.
Reporter present; transcripts.
Summary of oral proceeding.
Decisions of the Judge.
Miscellaneous.

Auooro : Sec. 12(g) of the Occupational
Safety and Health Act. Pub. 1, 91-596 (29
U.S.C. 661(f)).

Subpart M-Slimprified Proceedings

§2200.200 Purpose.
(a) The purpose of this subpart Is to

provide simplified procedures for re-
solving contests under the Occupation-
al Safety and Health Act of 1970, so
that parties before the Commission
may save time and expense while pre-
serving fundamental procedural fair-
ness. The rules shall be construed and
applied to accomplish these ends.

(b) Procedures- under this subpart
are simplified in a number of ways.
The major differences between these
procedures and those provided in sub-
parts A through G of the Commis-
sion's rules of procedure are the fol-
lowing:. (1) Pleadings generally are not
permitted or required. Early discus-
sions among the parties will inform
the parties of the legal and factual
matters in dispute and narrow the
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issues to the extent possible. See
§§2200.204 and 2200.205. (2) The use
of a transcript is optional. The Judge's
summary will serve as the record of
the oral proceedings unless a party
disagrees with the summary. See
§ 2200.208. (3) The Federal Rules of
Evidence do not apply.

§ 2200.201 Application:
The rules in this subpart shall

govern proceedings before an adminis-
trative law judge when (1) the case is
eligible for simplified proceedings
under § 2200.202, and (2) all parties
who have filed a notice of contest or
petition for modification of abatement
period request simplified proceedings.

§ 2200.202 Eligibility for simplified pro-
ceedings.

A case is eligible for simplified pro-
ceedings unless It concerns.an alleged
violation of section 5(a)(1) of the Act
(29 U.S.C. 654(a)(1)) or an alleged fail-
ure to comply with a standard listed in
table A.

TABLE A
All standards listed are found in title

29 of the Code of Federal Regulations.
§ 1910.94 § 1910.96
§ 1910.95 § 1910.97
§§ 1910.1000 to 1910.1045, and any occupa-

tional health standard that may be added
to subpart Z of part 1910.

§ 1926.52 § 1926.55
§ 1926.53 § 1926.57
§ 1926.54 § 1926.800(c)

§ 2200.203 Request for simplified proceed-
ings.

(a) Who may request simplified pro-
ceedings. A party who files a notice of
contest or a petition for modification
of abatement period may request sim-
plified proceedings.

(b) When to request. After the Com-
mission receives a notice of contest or
petition for modification of abate-.
ment, the Executive Secretary issues a
notice indicating that the case has
been docketed. A requesp for simpli-
fied proceedings, if any, shall be filed
within 10 days after the notice of
docketing is received, unless the notice
of docketing states otherwise.

(c) How to request. A simple state-
ment is all that is necessary. For ex-
ample, "I request that the proceedings
in this case. be simplified" will suffice.
The request must be filed with the Ex-
ecutive Secretary and served in the
manner prescribed for notices of con-
test in § 2200.7.

(d) Effect of the request For those
cases eligible under § 2200.202, simpli-
fied proceedings are in effect when-

(1) A notice of contest is filed by
only one party and that party requests
simplified proceedings;

(2) Notices of contest are filed by
two or more parties and all such par-
ties request simplified proceedings; or

(3) A petition for modification of
abatement is filed and the filing party
requests simplified proceedings.

§ 2200.204 Filing of pleadings.
(a) Complaint and answer. There

shall be no complaint or answer in
simplified proceedings. If the Secre-
tary has filed a complaint under
§ 2200.33, a response to an employee
contest under § 2200.35, or a response
to a petition under § 2200.34, the com-
plaint or response shall be disregard-
ed.

(b) Statement of affirmative de-
fenses. A party may raise affirmative
defenses. If a party is represented by
counsel and wishes to raise affirmative
defenses, the party shall file a state-
ment describing the defense within 15
days after the request for simplified
proceedings is filed. The statement
shall be filed and served in accordance
with § 2200.7.
- (c) Motions. A primary purpose of
simplified proceedings is to eliminate,
as-much as possible, motions and simi-
lar documents. A motion will not be
viewed favorably if the subject of the
motion may be adequately discussed
during the conference-hearing or has
not been first discussed among the
parties.

§ 2200.205 Discussion among parties.
Within a reasonable time before the

conference-hearing, the parties shall
meet, in person or by telephone, and
discuss the following*. Settlement of
the case; the narrowing of issues; an
agreed statement of issues or facts;
witnesses and exhibits; and any other
pertinent matter.

§ 2200.206 Conference-hearing.
(a) The judge shall schedule and

preside over a conference-hearing. At
the conference-hearing, the parties
shall report to the judge the agree-
ments they have reached and the
status of their discussion. The judge
may hear oral testimony and receive
other evidence. Each party shall have
a right to conduct cross-examination.

(b) Evidence. Oral or documentary
evidence may be received, but the
judge may exclude irrelevant or
unduly repetitious evidence.

(c) Oral and written argument. Each
party may present oral argument.
Written argument may not be filed
unless the judge is notified by a party
at the conference-hearing that written
argument will be filed. Upon notifica-

tion, the judge shall set a schedule for
the prompt filing of written argument.

§ 2200.207 Reporter present; transcripts.
A reporter shall be present at the

conference-hearing to record the pro.
ceeding. An offfclal transcript of the
proceeding shall not be prepared
unless it is requested by the judge, or
unless a party orders the transcript
from the reporter at the party's own
expense.

§ 2200.208 Summary of oral proceedings.
After the conference-hearing, tho

judge shall promptly prepare a sum.
mary of the oral proceedings. The
summary shall be Issued to the parties
for their proposed corrections and ad.
ditions. The summary shall be the
record of the oral proceedings unless
proposed corrections and additions are
filed within 10 working days of the
date of issuance or a period set by the
judge. If the parties are unable to
agree upon corrections and additions,
the disputed portions of the confer-
ence-hearing shall be transcribed and
filed as an appendix to the judge's de-
cision. The summary and the parties'
proposed corrections and additions
shall be Included in the official record.

§ 2200.209 Decision of the judge.
At the conference-hearing the Judge

may announce a tentative decision,
After the conference-hearing, the
judge shall issue a written decision.

§ 2200.210 Miscellaneous.
(a) Discovery. Discovery, including

requests for admissions, shall not be
allowed except by order of the Judge
as a result of a prehearing conference,

(b) Interlocutory appeals not permit-
ted. Appeals to the Commission of a
ruling made by a judge which is not
the judge's final disposition of the
case are not permitted.

(c) Applicability of subparts A
through G. Sections 2200.6, 2200.33,
2200.34(d)(4), 2200.35, 2200.36, 2200.38,
2200.72, 2200.75, and 2200.76 shall not
apply to simplified proceedings. All
other rules contained in subparts A
through G of the Commission's rules
of procedure shall apply when consist-
ent with the rules in this subpart gov-
erning simplified proceedings.

Signed this 14th day of August 1978.

TimoTHY F. CLmRy,
Chairman.

FRANX R. BAmwAKo,
Commissioner.

BERTRm R. CoTiNE,
Commissioner.

(FR Dc. 78-23203 Filed 8-17-78;,8:45 am]
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[3110-01]
OFFICE OF MANAGEMENT AND

BUDGET
IMPLEMENTATION OF FEDERAL GRANT AND

COOPERATIVE AGREEMENT ACT OF 1977
(PUB. L 95-224)

Final OMB Guidance

AGENCY: Office of Management and
Budget.
ACTION: Notice of final OMB guid-
ance for Federal agency use in imple-
menting the Federal Grant and Coop-
erative Agreement Act of 1977.
SUMMARY: The Federal Grant and
Cooperative Agreement Act distin-
guishes between'procurement and as-
sistance relationships and mandates
that Federal agencies use contracts for
procurement transactions:

SEC. 4. Each executive agency shall use a
type of procurement contract as the legal
instrument reflecting a relationship be-
tween the Federal Government and a State
or local government or other recipient (1)
whenever the principal purpose of the In-
strument is the acquisition, by purchase,
lease, or barter, of property or services for
the direct benefit or use of the Federal Gov-
ernment; or (2) whenever an executive
agency determines in a specific instance
that the use of a type of procurement con-
tract is appropriate.

and grants or cooperative agreements
for assistance transactions:

SEc. 5. Each executive agency shall use a
type of grant agreement as the legal instru-
ment reflecting a relationship between the
Federal Government and a State or local
government or other recipient whenever (1)
the principal purpose of the relationship is
the transfer of money, property, services, or
anything of value to the State or local gov-
ernment or other recipient in order to ac-
complish a public- purpose of support or
stimulation authorized by Federal statute,
rather than acquisition, by purchase, lease,
or barter, of property or services for the
direct benefit or use of the Federal Govern-
ment; and (2) no substantial involvement is
anticipated between the executive agency,
acting for the Federal Government, and the
State or local government or other recipient
during the performance of the contemplat-
ed activity.

SEc. 6. Each executive agency shall use a
type of cooperative agreement as the legal
instrument reflecting a relationship be-
tween the Federal Government-arid a State
or local government or other recipient
whenever (1) the principal purpose of the
relationship is the-transfer of money, prop-
erty, services, or anything of value to the
State and local government or other recipi-
ent to accomplish a public purpose of sup-
port or stimulation authorized by Federal
statute, rather than acquisition, by pur-
chase, lease, or barter, of property or ser-
vices for the direct benefit or use of the
Federal Government; and (2) substantial in-
volvement is anticipated between the execu-
tive agency, acting for the Federal Govern-
ment, and the State or local government or
other recipient during performance of the
contemplated activity.

NOTICES

Federal agencies must implement
sections 4, 5, and 6 by February 3,
1979. OMB's intent, in issuing guidance
is to promote consistent implementa-
tion of the Act.

Section 8 of the Act requires OMB
to conduct a study of Federal assist-'
ance relationships and provide a
report to Congress no later than Feb-
ruary 1980. This will focus on develop-
ing a better understanding or alterna-
tive means for implementing Federal
assistance -programs and on determin-
ing the feasibility of developing a com-
prehensive system of guidance for
Federal assistance programs. In under-
taking the study, OMB is required by
the act to consult and, to the extent
practicable, involve representatives of
the executive agencies, Congress, Gen-
eral Accounting Office, State and local
governments, other recipients, and in-
terested members of the public. A
draft plan outlining the proposed
scope of the study was published in
the FEDERAL REGISTER on June 23,
1978, for comment. Comments on the
draft plan are due to OMB by August
23, 1978.
FOR FURTHER INFORMATION
CONTACT:

Thomas L. Hadd, Intergovernmental
Affairs Division, Office of Manage-
ment and Budget, Room 9026,
NEOB, WashingtopA, D.C. 20503, tele-
phone 202-395-5156.

DAVID R. LEuTHoLD,
Budget and Management

Officer.

SUMMARY OF MAJOR COMME TS ON THE
DRAFT GUiDANcE ANm THE OMB RE-
SPONSE

The Act authorizes the Director of
OMB to issue supplementary interpre-
tative guidelines to promote consistent
and efficient use of contracts, grants,
and cooperative agreements. On May
19, 1978, OMB published a proposed
draft of the guidance in the FEDERAL
REGISTER for comment.

Numerous comments were received
from Federal agencies and Qthers. The
majority of the comments suggested
ways for improving the clarity of the
draft and many of these improvements
are reflected in the final guidance.
Some comments dealt with aspects or
potential effects of the Act itself that
are beyond the scope of this guidance.
There were also comments or sugges-
tions that could not be used in revising
the guidance, but which will be consid-
ered during the study.

A summary of the more important
substantive comments about specific
parts of the draft proposal along with
the OMB response to them follow:

A. OMB interpretation of the Act.
1. General purposes of the Act.
Comment. One agency pointed out

that there are a number of types of

transactions that are not covered by
the Act, such as the sale, lease, license,
and other authorizations to use Feder-
al property, when not for the purpose
of support or stimulation.

Response. The guidance was amend-
ed to reflect this fact.

A. 3. Interpretation of specific provi-
sions of the Act.

Comment. There were several com-
ments about the clarity of the guld.
ance in interpreting subsection 4(2) of
the Act, which allows the use of con.'
tracts "whenever an executive agency
determines in a specific instance that
the use of a type of procurement con-
tract is appropriate." Most of the com-
ments related to the possible use of
"assistance contracts."

Response. The guidance was revised
by including a direct quote from the
legislative history, and by stating that
in all transactions based on this sub-
section of the Act, procurement con-
tracts must be used.

Comment. One comment was re-
ceived expressing the opinion that
subsection 7(a) of the Act, which au-
thorizes agencies to use procurement
contracts, grants, and cooperative
agreements as provided for in the Act
unless otherwise prohibited, should be
interpreted as replacing the Grants
Act. The Grants Act provided general
authority to use grants for funding re-
search.

Response. OMB cannot agree with
this interpretation, since Pub. L. 95-
224 specifically repeals the Grants Act
and requires that the selection of the
appropriate legal instrument be based
on the character of the specific trans.
action (i.e., procurement or assistance)
rather than on a functional activity or
class of recipient.

B. Distinguishing between procure-
ment and assistance.

1. Basic determinations.
Comment. Although a major pur-

pose of the Act Is to distinguish be-
tween procurement and assistance,
several observers indicated they did
not feel the OMB draft guidance was
in sufficient detail. One comment was
made that the guidance should stress
the principal purpose of a transaction
as being the most Important determi-
nant. Two comments requested that
agencies be guided to use grants for re-
search funding.

- Response. In most cases, agencies
will have no trouble distinguishing be-
tween procurement and assistance.
Where the distinction is hard to make,
OMB believes that the agency mission
and intent must be the guide, and that
more detailed criteria would not be
useful. The suggestion that emphasis
be placed on the principal purpose was
followed. The request to guide the
agencies to use grants to fund research
is not consistent with the Act. 0MB
will continue to work with the agen.
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ces to promote consistency in agency
determinations on procurement and
assistance distinctions.

B. 2. Assistance awards to for-profit
organizations. -

Comment Some of the comments in-
dicated confusion over whether the
Act authorizes assistance awards to
for-profit organizations.

Response. A subsection was added
that indicates assistance awards may
be made to for-profit organizations if
the awards are consistent with sec-
tions 4, 5, and 6 of the Act.

C. Characterization of grants and
cooperative agreements.

Comment Many comments were re-
ceived on this section. Most of them
indicated a need for clarifying the
guidance or suggested ways of doing it.

Response. The entire section has
been rewritten for clarification. One
additional provision was added to indi-
cate that transactions that include
very precise Federal requirements and
provisions for intense monitoring of
these requirements may properly be
classified as cooperative agreements.

C. 2. OMB policy on substantial in-
vovement.

Comment There were several ex-
pressions of concern that cooperative
agreements, as a new class of assist-
ance instruments; might lead to great-
er Federal involvement, particularly in
research projects.

Response. The guidance has been re-
vised to state that nothing in this Act
can be interpreted as a basis for In-
creasing Federal involvement beyond
that authorized by program statutes.

D. Agency decisin structure for se-.
lection of instruments.

Comments. It Was pointed out that
the guidance, as drafted, would not
apply to the organization and process-
es of some agencies.

Responses. The guidance was rewrit-
ten to convey the original intent but
to be less restrictive on how agencies
should follow it.

E. Administrative requirements for
grants and cooperative agreements.'
. Comment There were a number of
comments about whether or not these
requirements should apply to coopera-
tive agreements. It was also pointed
out that some of these requirements,
do not now apply to some classes of re-
cipients, such a§ for-profit organiza-
tions.

Response The legislative history
specifically indicates that OMB Circu-
lar A-102 is part of the existing system
of guidance, and the creation of the
cooperative agreement instrument
should not lead to a bypass of this ini-
tial step. The point about the limited
applicability of some of the adminis-
trative requirements has been includ-
ed in the final guidance. OMB will
consider the question of administra-
tive requirements as they relate to

NOTICES

grants and cooperative agreements
during the study required by section 8
of the Act.

F. Specific guidelines for grants.
1. Distinction between grants and

subsidies.
Comments. Several comments were

received that the draft guidance on
this point was inadequate.

Response- The distinction between
grants, which are covered under sec-
tion 5 of the Act, and subsidies, which
are not, will have to be included in the
section 8 study. Accurate coverage Is
not possible at this time, so this para-
graph has been removed from the
guidance.IL Agency records and AL OMB re-
porting requirements.

Comment. There were numerous
comments that both of these sections
impose a considerable burden on the
agencies.

Response. One purpose of the Act is
to provide Congress with more Infor-
mation on the operations of Federal
assistance programs. OMB is trying to
keep the burden to a rinimum, 'con-
sistent with this purpose. These sec-
tions are to give the agencies an early
indication of the type of information
that will be needed.

GUIDAcE TO TH FEDERrAL AO uEus
The transmittal memorandum from

the Director of OMB3 to the heads of
Federal agencies and the attached
guidance follow.
EXECUTIVE OFFICE OF THE PES Zr4T.

OFFICE OF MANAGEM T AND BUD=,
Washington D.C. August 15, 1978.

MMtoRAmDUm FOR THm HrAs or ExEcu-nvEDzPrummwArNs AcEncrs

From: James T. McIntyre, Jr.
Subject: OMB Guidance for Implementing

the Federal Grant and Cooperative Agree-
ment Act.
The Federal Grant and Cooperative

Agreement Act of 1977 (Pub. L. 95-224) re-
quires that by February 3. 1979, Federal
agencies use procurement contracts to ac-
qulrq property or services for the direct
benefit or use of the Federal Government
and grants or cooperative agreements to
transfer money, property, services, or any-
thing of value to recipients to accomplish a
Federal purpose of stimulation or support
authorized by statute.

The act authorizes the Office of Manage-
ment and Budget to Issue supplementary In-
terpretative guidelines to promote consist-
ent and efficient use of contracts, grants,
and cooperative agreements as defined in
the act. It is hoped that the attached' OMB
guidance will not. only promote consistent
and orderly Implementation of the act, but
also aid in minimiAng potential disruptions
resulting from possible revisions to proce-
dures and application materials.

A draft of this guidance was published in
the May 19, 1978, Imiu.L R rsrmxE for
agency and public comment. While we re-
ceived a number of suggestions for Improv-
ing and clarifying specific sections, relative-
ly few basic policy issues that could be treat-
ed in the guidance were brought to our at-
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tentlon. The attached guidance reflects, to
the extent practicable, comments provided
in response to the public notice. Agency rep-
resentatives assisted in revising the draft
and bringing It to Its final form. This guid-
ance will appear as a Notice In the FEmSauL
Runsrzn In the near future.

OMB is authorized to except individual
transactions or programs from provisions of
the act until February 3, 198L Exception
policy and procedures are included In the
guidance. In the meantime, OMB is re-
quired to conduct a study to develop a
better understanding of alternative means
for Implementing Federal assistance pro-
grams and to determine the feasibility of de-
veloping a comprehensive system of guid-
ance for Federal Assistance programs. Many
of the Issues addressed In the OMB guid-
ance will also be the subject of further
review In the study. A draft plan for the
study was published in the June 23, 1978,
FrAuL Rrsarr for a 60-day public com-
ment period. A report on the study is to be
submitted to Congress no later than Febru-
ary 1980.

OMB GU3oDmNE To AGcCIs FoR Ix-
PLnIESImni TnE FEDEAL GRNTrr AND
Coorxaunvs AciNT ACT

(Pub. T. 95-224)

Introduction. The Federal Grant
and Cooperative Agreement Act of
1977 (Pub. L. 95-224), signed February
3, 1978, requires executive agencies to
distinguish procurement relationships
from assistance relationships. A major
objective of the act is to achieve con-
sistency in the use of legal instru-
ments by agencies for procurement
and assistance transactions. This is a
preliminary step toward a broad
review of the administration of Feder-
al assistance programs and the rela-
tionships created by the terms and
conditions of legal assistance instru-
ments. Section 4 of the act requires
the use of procurement contracts for
all agency acquisition activity. Sec-

- tlons 5 and 6 require the use of grants
or cooperative agreements for speci-
fled types of assistance relationships.
Section 9 authorizes the Director of
the Office of Management and Budget
to issue supplementary interpretative
guidelines to promote consistent and
efficient Implementation of sections 4,
5, and 6. Subsection 10(d) authorizes
the Director to except individual
transactions or programs from the
act's provisions.

In addition, section 8 of the act re-
quires OMB to conduct a study of Fed-
eral assistance relationships and
submit a report to Congress in 2 years.
The guidelines that follow are based
on OMB authorizations under sections
8, 9, and 10(d).

CorTENs

A. OMB interpretation of the Act.
B. Distinguishing between procurement and

assistance.
C. Characterization of grants and coopera-

tive agreements.
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D. Agency decision structure for selection of

Instruments.
E. Administrative requirements for grants

and cooperative agreements.
F. Specific guidelines for grants.
G. Specific guidelines for cooperative agree-

ments.
H. Assistance transactions Involving only

non-monetary transfers.
I. OMB exception policy.
J. OMB exception procedures.
K. Joint funding under grants and coopera--

tive agreements.
L. Agency records.
M. OMB reporting requirements.

GUIDANCE

A. OMB INTERPRETATION OF THE ACT

1. General purposes of the Act OMB
views the Federal Grant and Coopera-
tive Agreement Act as an important
opportunity to review, improve, and
simplify the broad array of Federal as-
sistance relationships. It sees the Act's
objective of Federal consistency for
various types of relationships coincid-
ing with the President's goal of
making Federal program actions more
understandable and predictable. Agen-
cies should give serious consideration
to the policy implications of the Act's
provisions, particularly Sections 4, 5,
and 6, pertaining to the use of con-
tracts, grants, and cooperative agree-
ments as these involve the essence of
the way agencies perform fundamen-
tal functions.

This Act does not cover all possible
relationships that may exist between
Federal agencies and others. For ex-
ample, the sale, lease, license, and
other authorizations to use Federal
property, when not for the purpose of
support or stimulation, are not within
the scope and Intent of Pub. L. 95-224
or this guidance.

2. Orderly implementation of sec-
tions 4, 5, and 6. These sections of the
Act require agencies to use contracts
for all procurement actions, and
grants or cooperative agreements to
transfer money, property, services, or
anything of value to recipients to ac-
complish a Federal purpose of stimula-
tion or support authorized by statute.
Subsection 10(b) says:

Nothing in this Act shall be construed to
render void or voidablb any existing con-
tract, grant, cooperative agreement, or
other contract, grant, or cooperative agree-
ment entered into up to one year after the
date of enactment of this Act.

The legislative historic clearly indi-
cates that Congress intended this
provison to provide one year for order-
ly implementation of sections 4, 5, and
6. The Act was signed February 3,
1978. Agencies have until February 3,
1979, to implement these sections in
accordance with the OMB guidelines.

3. Interpretation of specific provi-
sions of the Act To promote consisten-
cy, agencies should interpret subsec-

NOTICES

tions 4(2), 7(a), and 7(b) of the Act as
follows:

a. Subsection 4(2) allows the use of
contracts "whenever an executive
agency determines in a specific in-
stance that the use of a type of pro-
curement contract is appr6priate."
The Senate Report on the Act says:

"This subsection accommodates situations
In which an agency determines the specific
public needs can be satisfied best by using
the procurement process. For example, sub-
section 4(2) would cover the two-step situa-
tion in which a Federal agency may procure
medicines which it then "grants" to non-
Federal hospitals. This subsection does not
allow agencies to Ignore sections 5 and 6.
Compliance with the requirements of sec-
tions 4, 5, and 6 will necessitate deliberate
and conscious agency determinations of the
choice of instruments to be employed. (Ital-
ics added.)

Until the Federal Acquisition Regu-
lation is published, the Federal Pro-
curement Regulation, the Armed Ser-
vices Procurement Regulation, and
other procurement regulations author-
ized by law govern policy and proce-
dures regarding procurement con-
tracts awarded under the authority of
this subsection. Section M of this guid-
ance includes a reporting requirement
for procurement transactions based on
subsection 4(2)."

b. Subsection 7(a) says:
Notwithstanding any other provision of

the law, each executive agency authorized
by law to enter into contracts, grant or co-
operative agreements, or similar arrange-
ments is authorized and directed to enter
into and use types of contracts, grant agree-
ments, or cooperative agreements as re-
quired by this Act.

If, prior to the passage of the Act, an
agency was authorized to use one or
more of the three instruments-pro-
curement contracts, grants, or cooper-
ative agreements-and is not prohibit-
ed from using any of them, this provi-
son enables it to enter into any of the
three types of arrangements, subject
to the criteria set forth in sections 4, 5,
and 6.

c. Subsection 7(b) says:
The authority to make contracts, grants,

and cooperative agreements for the conduct
of basic or applied research at nonprofit in-
stitutions of higher education, or at non-
profit organizations who primary purpose is
the conduct of scientific research shall in-
clude discretionary authority, when It is
deemed by the head of the executive agency
to be in furtherance of the objectives of the
agency, to vest in such institutions or orga-
nizations, without further obligation to the
government, or on such other terms and
conditions as deemed appropriate, title to
equipment or other tangible personal prop-
erty purchased with such funds.

The Act repeals the Grants Act,
Pub. L. 85-934, which authorized the
use of grants for scientific research.
This provision continues the authority
of the Grants Act to vest title to

equipment purchased with Federal
funds in a nonprofit organization, It
expands this authority to other classes
of property and applies to procure-
ment contracts and cooperative agree-
ments as well as grants.

B. DISTINGUISHING BETWEEN
PROCUREMENT AND ASSISTANCE

1. Basic determinations. While one
of the major objectives of the Act Is to
distinguish between procurement and
assistance relationships, neither term
is specifically defined. Section 4 re-
quires use of a procurement contract
when the principal purpose is acquisi-
tion, by purchase, lease, or barter, of
property or services for the direct
benefit or use of the Federal Govern-
ment. Sections 5 and 6 require the use
of grants or cooperative agreements
when the priclpal purpose is the trans-
fer of money, property, services, or
anything of -value to accomplish a
public purpose of support or stimula-
tion authorized by Federal statute,
rather than acquisition, by purchase,
lease, or barter, of property or services
for the direct benefit or use by the
Federal Government.

Agencies should Interpret the lan-
guage of sections 5 and 6 which call
for the use of grants or cooperative
agreements to "accomplish a public
purpose of support or stimuation au-
thorized by Federal statute" as includ-
ing but not restricted to traditioinal
assistance transactions. Thus, for ex-
ample, where an agency authorized to
support or stimulate research decides
to enter into a transaction where the
principal purpose of the transaction Is
to stimulate or support research, it is
authorized to use either a grant or a
cooperative agreement. Conversely, if
an agency is not authorized to stimu-
late or support research, or the princi-
pal purpose of a transaction funding
research is to produce something for
the government's.own use, a procure-
ment transaction must be used. Until
the Federal Acquisition Regulation is
published, the Federal Procurement
Regulation, the Armed Services Pro-
curement Regulation, and other pro-
curemnt regulations authorized by law
govern policy and procedures regard-
ing procurement contracts.

2. Assistance awards to for-profit or-
ganizations. Subject to the require-
ments of sections 4, 5, and 6 of the
Act, assistqnce awards may be made to
for-profit organizations when deemed
by the agency to be consistent with
legislative intent and program pur-
poses.

3. When to decide on the use of pro
curement or assistance instruments.
Any public notice, solicitation, or re-
quest for applications or proposals
should indicate whether the Intended
relationship will be one of procuremnt
or assistance.
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4. What to do if the distinctions be-
tween procurement and assistance do
not apply to a specific class of transac-

"tions. Agencies should make every
effort to ensure their relationships
conform with those specified in the
Act. If, however, there are major indi-
vidual transactions or programs vhich
contain elements of both procurement
and assistance, but which cannot be
char cterized as having a principal
purpose of one or the other, an OMB
exception should be requested. Sec-
tions I and J deal with OMB excep-
tions.

C. CHARAcTERIZATIONOF GRANTS AND

COOPERATIVE AGREEMENTS'

1. Anticipated substantial involve-
ment during performance The basic
statutory -criterion for distinguishing
between grants and cooperative agree-
ments is that for the latter, "substan-
tial involvement is anticipated be-
tween the executive agency and the
recipient during Performance of the
contemplated activity" (emphasis
added). To insure consistent determi-
nations, all agencies should use only
this criterion when deciding to use
either a grant or a cooperative agree-
ment.

a. Anticipated substantial Federal in-
volvement is a relative rather than an
absolute concept. The examples that
follow in "b" and "c" are not meant to
be a checklist or to be considered as In-
dividual determinants. Rather, they
are to illustrate the general policy
that:

(1) When the terms of an assistance
Instrument indicate the recipient can
expect to run the project without
agency collaboration, participation, or
intervention as long as it is run in ac-
cordance with the terms of the assist-
ance instrument, substantial involve-
ment is not anticipated.

(2) When the instrument indicates
the recipient can expect agency col-
laboration or participation In the man-
agement of the project, substantial
'Federal involvement is anticipated.

b. As a guide to making these detei-
minations, anticipated substantial in-
volvement during-performance does
not include:

(1) Agency approval of recipient
plans prior to award.

(2) Normal exercise of Federal stew-
ardship responsibilities during the
project period such as site visits, per-
formance reporting, -financial report-
ing, and audit to insure that the objec-
tives, terms, and'conditions of the
award are accomplished.

(3) Unanticipated agency involve-
ment to correct deficiencies in project
or financial performance from the
terms of the assistance instrument.

(4) General statutory -requirements
understood in advance of the award
such as civil rights, environmental pro-

NOTICES

tection, and provision for the handi-
capped.

(5) Agency review of performance
after completion.

(6) General administrative require-
ments, such as those included in OMB
Circulars A-21, A-95, A-102, A-110,
and FMC 74-4.

c. Conversely, anticipated involve-
ment during performance would exist
and, depending on the circumstances,
could be substantial, where the rela-
tionship includes, for example:

(1) Agency power to Immediately
halt an activity if detailed perform-
ance specifications (e.g., construction
specifications) are not met. These
would be provisions that go beyond
the suspension remedies of the Feder-
al Government for nonperformance as
in OMB Circulars A-102 and A-110.

(2) Agency review and approval of
one stage before work can begin on a
subsequent stage during the period
covered by the assistance instrument.

(3) Agency review and approval of
substantive provisions of proposed
subgrants or contracts. These would
be provisions that go beyond existing
policies on Federal review of grantee
procurement standards and sole
source procurement.

(4) Agency involvement In the selec-
tion of key recipient personnel. (This
does not include assistance Instrument
provisions for the participation of a
named principal investigator for re-
search projects.)

(5) Agency and recipient collabora-
tion or Joint participation.

(6) Agency monitoring to permit
specified kinds of direction or redirec-
tion of the work because of interrela-
tionships with other projects.

(7) Substantial, direct agency oper-
ational involvement or participation
during the assisted activity Is antici-
pated prior to award to Insure compli-
ance with such statutory requirements
as civil rights, environmental protec-
tion, and provision for the handi-
capped. Such participation would
exceed that normally anticipated
under (b)(4), above.

(8) Highly prescriptive agency re-
quirements prior to award limiting re-
cipient discretion with respect to scope
of services offered, organizational
structure, staffing, mode-of operation,
and other management processes,
coupled with close agency monitoring
or operational involvement during per-
formance over and above the normal
exercise of Federal stewardship re-
sponsibilities to ensure compliance
with these requirements.

2. OMB policy on substantial in-
volvement Agencies should limit Fed-
eral involvement in assisted activities
to the minimum consistent with pro-
gram requirements. Nothing in this
Act should be construed as authoriz-
ing agencies to increase their involve-
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ment beyond that authorized by other
statutes.

3. How technical assistance and
guidance relate to substantial involve-
ment The practice of some agencies of
providing technical assistance, advice,
or guidance to recipients of financial
assistance does not constitute substan-
ial involvement if."

a. It is provided at the request of the
recipient, or,

b. The recipient is not required to
follow It, or,

c. The recipient is required to follow
it, but it is provided prior to the start
of the assisted activity and the recipi-
ent understood this prior to the finan-
clal assistance award.

4. What to do if grants or coopera-
tive agreements do not fit program re-
quirements. There may be a few cases
of assistance programs covered by sec-
tion 5 or 6 of the Act where neither a
grant nor a cooperative agreement Is
suitable. In such cases, an OMB excep-
tion should be requested in accordance
with sections I and J below.

5. Competition for assistance
awards. Consistent with the purposes
of Pub. L. 95-224, agencies are encour-
aged to maximize competition 'among
all types of recipients in the award of
grants or -cooperative agreements, in
consonance with program purposes.

D. AGENCY DECISION STMUCTURE FOR
SELECTION OF INSTRUMENTS

The determInations of whether a
program Is principally one of procure-
ment or assistance, and whether sub-
stantial Federal Involvement in per-
formance will normally occur are basic
agency policy decisions. Agency heads
should insure that these general deci-
sions for each program are either
made or reviewed at a policy level. A
determination that a program is prin-
cipally one of procurement or assist-
ance does not preclude the use of any
of the types of instruments when ap-
propriate for a particular transaction.
Congress intended the Act to allow
agencies flexibility to select the instru-
ment that best suits each transaction.
Agencies should insure that all trans-
actions covered by the Act are consisb-
ent with their basic policy decisions
for each program.

. ADMINISTRATIVE REQUIRE31ET FOR
GRANTS AND COOPERATIVE AGREEMENTS.

Present administrative requirements
such as OMB Circulars A-95, A-102,
and A-110 apply to both grants and
cooperative agreements involving the
transfer of Federal funds. Some of
these administrative requirements
apply to specific classes of recipients
such as State and local governments.
This guidance does not extend the cov-
erage of these requirements to Instru-
ments with other recipient classes
such as for-profit organizations. These
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administrative requirements will not
apply to General Revenue Sharing or
Anti-Recession Fiscal Assistance
Grants administered by the Treasury
Department.

Each assistance instrument must
provide that the head of the assisting
agency and the Comptroller General
of the United States, or any of their
duly authorized representatives, shall
have access to any books, documents,
papers, and records of the recipient
and their subgrantees which are perti-
nent to the transaction for the pur-
pose of making audits, examination,
excerpts, and transcripts.

F. SPECIFIC GUIDELINES FOR GRANTS

1. Increasing Federal involvement
during a grant period. At times an
agency may find it necessary to in-
crease the involvement in a grant-
funded project during the period of
time covered by the grant. This could
happen, for example, when standard
grant reports or monitoring indicates
some sort of problem. If this occurs,

agencies should not view the Act as re-
stricting their authority to intervene
as necessary to bring the project into
conformance with original intentions.
Agencies should not, however, seek to
become substantially involved in a
long term or ongoing grant-funded ac-
tivity without converting the grant in-
strument to a cooperative agreement
following negotiation with the recipi-
ent.

G. SPECIFIC GUIDELINES FOR COOPERATIVE
AGREMENTS

1. Alternative uses of cooperative
agreements. In all cases, the determi-
nation of when to use cooperative
agreements will be based on the need
for substantial Federal involvement in
the assisted activity.

a. Some programs now using grants
will require the use of cooperative
agreements exclusively. This determi-
nation should be based on statutory
requirements or policy level determi-
nations of substantial Federal involve-
ment in the performance of the assist-
ed project.

b. Other programs may use grants or
cooperative agreements, depending on
the nature.Pf the project or the abili-
ties of the recipients. For example:

(1) Some projects may start out as
cooperative agreements in the first
year and be converted to grants after
recipient capacity has been estab-
lished.

(2) Other projects, initially funded
as grants, may have to be renewed or
continued for subsequent budget peri-
ods as cooperative agreements if there
is a need to revise the project, upgrade
recipient capacity, or protect the Fed-
eral Interest.

2. Statement of Federal involvement.
Each cooperative agreement should in-

NOTICES

clude an explicit statement of the
nature, character, and extent of antici-
pated Federal involvement. These
statements must be developed with
care to avoid unnecessarily increasing
Federal liability under the assistance
instrument.

H. ASSISTANCE TRANSACTIONS INVOLVING
ONLY NONMONETARY TRANSFERS

1. Types of assistance included. Sec-
tions 5 and 6 apply to transactions
that transfer "property, services, or
anything of value," which could in-
clude consultation, technical services,
information, and data. This section of
the guidance applies to agencies and
programs that. provide such types of
nonmonetary assistance apart from
fund transfers.

2. Applicability of administrative
standards. Section E above stated that
existing administrative standards (e.g.,
OMB Circulars A-95, A-102, A-110)
apply to grants and cooperative agree-
ments involving the transfer of funds.

Agencies are encouraged, however,
to use these standards where appropri-
ate, and in some cases, their use is re-
quired for nonmonetary transfers. For
example, a donation of a substantial
parcel of land to a local government is
the type of Federal action covered by
Part II of A-95, but other administra-
tive standards may not apply.

3. OMB exception for nonmonetary
assistance. OMB exempts programs
and transactions providing nonmone-
tary assistance from the provisions of
section 5 of the Act. Existing agency
practices for providing nonmonetary
assistance Where no Federal involve-
ment in the assisted activity is antici-
pated should continue. Thus a formal
grant instrument is not required to
provide surplus property, consultation,
or data. Where substantial Federal in-
'volvement in the assisted activity is
anticipated, however, a cooperative
agreement is required as indicated in
section 6 of the Act. AgenSies engaged
in the provision of nonmonetary as-
sistance will be asked to report on
these activities under section M below.

I. OMB EXCEPTION POLICY

1. General. Section 10(d) authorizes
the Director of 0MB to:

Except Individual transactions or pro-
grams of any executive agency from the ap-
picatlon of the provisions of this Act. This
authority shall expire one year after receipt
by the Congress of the study provided for In
section 8 of this Act.

Agencies are advised that, unless
otherwise indicated, OMB exceptions
will run through January 1981.

2. Exceptions provided in this guid-
ance. Section H 3 of this guidance ex-
cepts nonmonetary grants.

3. Other exceptions under the Act.
Agencies are required to conform with
sections 4, 5, and 6 of the Act. Where

severe disruption to a program or seri-
ous consequences to recipients would
result, a request for exceptions should
be made to OMB. OMB intends to
grant additional exceptions only on
the basis of agency requests that In-
clude strong justifications and an Indi-
cation of the harm that will result if
an exception is not granted. Section J
below indicates the procedures agen-
cies should follow in requesting excep-
tions.

4. Waiver of administrative stand-
ards. OMB is responsible for most of
the administrative standards that
apply to assistance programs. Agencies
should follow these standards. The cir-
culars that establish these standards
presently provide procedures for
granting of waivers, If the standards
appear unsuitable to a particular situ-
ation, requests for waivers should be
sent to the OMB office responsible for
the circular or the responsible agency
if not OMB (e.g., for GSA uniform re-
location provisions). Requests for
waivers to financial management cir-
culars administered by OMB should be
addressed to John Lordan, Chief, Fi-
nancial Management Branch, OMB,
Room 6002, NEOB, Washington, D.C.
20503.

J. OMB EXCEPTION PROCEDURES

A request for aii OMB exception
under this Act should be addressed to
Deputy Associate Director for Inter-
governmental Affairs, Room 9025,
NEOB, Washington, D.C. 20503. It
should include:

1, A statement on whether the ex-
ception is requested for a complete
program or an individual transaction,

2. An explanation of why an excep
tion is requested, including statutory,
agency policy, or other reasons.

3. A statement of what the agency
will do if an exception is not granted
and what the implications would be if
this action were taken.

4. An indication of how the agency
will handle the situation if the OMB
exception expires before there are any
changes to either this Act or agency
statutes.

K. JOINT FUNDING UNDER GRANTS AND
COOPERATIVE AGREEMENTS

Subsection 10(c) of the Act specifl-
cally provides for projects funded
under the Joint Funding Simplifica-
tion Act that include more than one
type of assistance relationship. Thus a
project with some components funded
by grants and others by cooperative
agreements Is entirely permissible.
Agencies should view this Act as pro-
viding the opportunity and authority
to participate in joint funded projects
in any number of funding relation-
ships to serve the best Interests of the
participating agencies programs.
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L. AGENCY RECORDS

Both Congress and OMB view this
Act as a preliminary step toward long-
range overhaul of Federal assistance
activities. The requirement for agen-
cies to implement sections 4, 5, and 6
in one year is, in large part, to begin
the systematic gathering of data about
Federal assistance relationships. Agen-
cies should anticipate that congres-
sional committees, the General Ac-
counting Office,- and OMB will be
asking extensive questions about the
effects of implementing these sections.
While the questions may vary from
agency to agency, they can reasonably
be expected to deal with operating ex-
perience for a year or more after full
implementation. Agencies should de-
velop systems of records that would
allow them to answer questions such
as:

1. How many financial grants have
been awarded in accordance with sec-
tion 5 of the Act? What was the dollar
volume and what classes of recipients
were involved (e.g., State governments,
universities, hospitals, individuals)?

2. For which programs did the
agency decide to use grants exclusive-
ly? Why?

3. How many financial assistance co-
operative agreements have been
awarded in accordance with section 6
of the Act? -What was the dollar
volume and what classes of recipients
were involved?

4. For which programs did the-
agency decide to use cooperative
agreements exclusively? What are the
nature and reason for the agency in-
volvement?

5. For which programs were both
grants and cooperative agreements
used? What were the criteria for deter-
mining the instrument used?

6. What types of nonmonetary as-
sistance transfers were made as
grants? What types as cooperative
agreements?

7. What was the agency's experience
in implementing sections 4, 5, and 6?
How did it contribute to improved pro-
jects, management, or intergovern-
mental relations? What problems has
the Act presented that can be expect-
ed-to continue?

L OMB REPORTING REQUIREMENTS

The experience of the agencies -in
making decisions necessary to mple-

NOTICES

ment sections 4, 5, and 6 of the Act
will be important to the study re-
quired by section 8. In addition, to the
more general questions about the fea-
sibility of a comprehensive system of
guidance for assistance activities, the
report to Congress must include a
summary of the effects of sections 4, 5,
and 6. For these reasons, agencies are
to provide by March 1. 1979, a report
to OMB that includes the following:.

1. Distinguishing between procure-
ment and assistance:

a. For what types of activities did
the agency have trouble making the
distinction between procurement and
assistance? Why?

b. On what basis were the issues re-
solved?

2. Use of procurement contracts:
a. What activities formerly funded

through grants or other assistance In-
struments will now be handled with
procurement contracts?

b. What is the anticipated dollar
volume of these procurement con-
tracts?

c. What is expected to be the Impact
of this shift on the agency?

d. Who will be the principal recipi-
ents of these contracts?

e. What Is expected to be the impact
on the recipients?

f. What use was made of the subsec-
tion 4(2) procurement provisions? Ex-
plain any uses other than those fol-
lowing the two-step example in the
legislative history.

3. Agency decisions on when to use
grants or cooperative agreements:

a. Describe the process by which the
agency decided which programs would
use:

(1) Only grants.
(2) Only cooperative agreements.
(3) Both grants and cooperative

agreements.
b. Which programs, as listed in the

Catalog of Federal Domestic Assist-
ance, will fall into each of the above
three categories? For those in category
3 what is the expected mix in terms of
total dollars and numbers of transac-
tions?

c. What programs not listed In the
Catalog of Federal Domestic Assist-
ance will fall into each of the three
categories? For those in category 3
what is the expected mix in terms of
total dollars and numbers of transac-
tions?

d. What is the anticipated first-year
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dollar volume of the programs in each
of the three categories?

e. What types of Federal involve-
ment in the assisted activity led to the
Identification of programs that would
use only cooperative agreements?

f. What are the anticipated reactions
of the reclpleitts of programs using
only cooperative agreements?

g. What are the anticipated liability,
accountability, and other Implications
for the programs using only coopera-
tive agreements?

h. What are the agency guidelines
on the selection of instruments for
programs that may use either grants
or cooperative agreements.

I. What Is the anticipated dollar
volume of grants and cooperative
agreements to be awarded under these
programs?

J. How will the opportunity to use
either grants or cooperative agree-
ments Improve administration of these
programs?

k. What negative effects are antici-
pated from the requirement to make a
choice of instruments?

L What programs will use assistance
instruments that formerly used con-
tracts and what is the dollar volume of
these new uses of assistance instru-
ments?

4. Nonmonetary assistance transfers:
a. What were the types and dollar

value of nonmonetary transfers made
by the agency using grant instru-
ments?

b. How do these grant instruments
compare with monetary grant instru-
ments?

c. What were the types and dollar
value of nonmonetary transfer made
under the OMB exception that did not
use grant Instruments?

d. How would the agency have treat-
ed these transfers had not OMBk grant-.
ed the exception?

e. What were the types and dollar
value of nonmonetary transfers made
through cooperative agreements?.

f. What was the agency's experience
with this use of cooperative agree-
ments?

5. Overall evaluation of the Act:
a. What elements of the Act are con-

tributing to improved program per-
formance and administration?

b. What elements of the Act are par-
ticularly troublesome? Why?

c. What proposals would the agency
make for revising the Act?

MR Doc. 78-23260 Filed 8-17-78; 8:45 amJ
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presidential documents
[3195-011

Title 3-The President

Executive Order 12072 August 16, 1978

Federal Space Management

By the authority vested in me as President of the United States of America
by Section 2.05(a) of the Federal Property and Administrative Services Act of
1949, as amended (40 U.S.C. 486(a)), and in order to prescribe appropriate
policies and directives, not inconsistent with that Act and other applicable
provisions of law, for the planning, acquisition, utilization, and management of
Federal space fadlities, it is hereby ordered as follows:

1-1 Space Acquisition.

'1-101. Federal facilities and Federal use of space in urban areas shall
serve to strengthen the Nation's cities and to make them attractive places to
live and work. Such Federal space shall conserve existing urban resources and
encourage the development and redevelopment of cities.

1-102. Procedures for meeting space needs in urban areas shall give
serious consideration to the impact a site selection will have on improving the
social, economic, environmental, and cultural conditions of the communities in
the urban area.

1-103. Except where such selection is otherwise prohibited, the process
for meeting Federal space needs in urban areas shall give first consideration to
a centralized community business area and adjacent areas of similar character,
including other specific areas which may be recommended by local officials.

1-104. The process of meeting Federal space needs in urban areas shall
be consistent with the policies of this Order and shall include consideration of
the following criteria:

(a) Compatability of the site with State, regional, or local development,
redevelopment, or conservation objectives.

(b) Conformity with the activities and programs of other Federal agencies.
(c) Impact on economic development and employment opportunities in

the urban area, including the utilization of human, natural, cultural, and
community resources.

(d) Availability of adequate low and moderate income housing for Federal
employees and their families on a nondiscriminatory basis.

(e) Availability of adequate public transportation and parking and accessi-
bility to the public.

1-105. Procedures for meeting space needs in urban areas shall be con-
sistent with the policies of this Order and shall include consideration of the
following altematives:

(a) Availability of existing Federally controlled facilities.
(b) Utilization of buildings of historic, architectural, or cultural signifi-

cance within the meaning of section 105 of the Public Buildings Cooperative
Use Act of 1976 (90 Stat. 2507, 40 U.S.G. 612a).

(c) Acquisition or utilization of existing privately owned facilities.
(d) Construction of new facilities.
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THE PRESIDENT

(e) Opportunities for locating cultural, educational, recreational, or com-
mercial activities within the proposed facility.

1-106. Site selection and space assignments shall take into account the
management needs for consolidation of agencies or activities in common br
adjacent space in order to improve administration and management and effect
economies.

1-2. Administrator of General Services.

1-201. The Administrator of General Services shall develop programs to
implement the policies of this Order through the efficient acquisition and
utilization of Federally owned and leased space. In particular, the Administra-
tor shall:

(a) Select, acquire, and manage Federal space in a manner which will
foster the policies and programs of the Federal government and improve the
management and administration of government activities.

(b) Issue regulations, standards, and criteria for the selection, acquisition,
and management of Federally owned and leased space.

(c) Periodically undertake surveys of space requirements and space utiliza-
tion in the executive agencies.

(d) Ensure, in cooperation with the heads of Executive agencies, that their
essential space requirements are met in a manner that is economically feasible
and prudent.

(e) Make maximum use of existing Federally controlled facilities which, in
his judgment, are adequate or, economically adaptable to meeting the space
needs of executive agencies.

(0 Annually submit long-range plans and programs for the acquisition,
modernization, and use of space for approval by the President.

1-202. The Administrator is authorized to request from any Executive
agency such information and assistance deemed necessary to carry out his
functions under this Order. Each agency shall, to the extent not prohibited by
law, furnish such information and assistance to the Administrator.

1-203. In the process of meeting Federal space needs in urban areas and
implementing the policies of this Order, the Administrator shall:

(a) Consider the efficient performance of the missions and programs of
the agencies, the nature and function of the facilities involved, the conven-
ience of the public served, and the maintenancd and improvement of safe and
healthful working conditions for employees.

(b) Coordinate proposed programs and plans for facilities and space with
the Director of the Office of Management and Budget.

(c) Consult with appropriate Federal, State, regional, and local govern-
ment officials and consider their recommendations for and objections to a
proposed selection site or space acquisition.

(d) Coordinate proposed programs and plans for facilities and space in a
manner designed to implement the purposes of this Order.

(e) Prior to making a final determination Concerning the location of
Federal facilities, notify the concerned Executive agency of an intended course
of action and take into account any additional information provided.

1-204. In ascertaining the social, economic, environmental and other
impacts which site selection would have on a community, the Administrator
shall, when appropriate, obtain the advice of interested agencies.

1-3. General Provisions.

1-301. The heads of Executive agencies shall cooperate with the Adminis-
trator in implementing the policies of this Order and shall economize on their
use of space. They shall ensure that the Administrator is given early notice of
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new or- changing missions or organizational realignments which affect space
requirements.

1-302. Executive agencies which adquire or utilize Federally owned or
leased space under authority other than the Federal Property and Administra-
tive Services Act of 1949, as amended, shall conform to the provisions of this
Order to the extent they have the authority to do so.

1-303. Executive Order No. 11512 of February 27, 1970, is revoked.

THE WnrrE HOUSE,
August 16, 1978.

[FR, Doe. 78-23438 Filed 8-17-8; 11:38 am]

EDTrroRIA NoTm: The President's remarks of Aug. 16, 1978, on signing Executive Order
12072, are printed in! the Weekly Compilation of Presidential Documents (vol. 14, no. 33).
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THE PRESIDENT

[3195-01]

Executive Order 12073 * August 16,1978

Federal Procurement in Labor Surplus Areas

By the authority vested in me as President by the Constitution of the
United States of America, and in order to strengthen the economic base of
our Nation, it is hereby ordered as follows:

1-1. Procurements in Labor Surplus Areas.

1-101. Executive agencies shall emphasize procurement set-asides in labor
surplus areas in order to strengthen our Nation's economy.

1-102. Labor surplus area procurements shall be consistent with this
Order and, to the extent funds are available, the priorities of Section 15 of the
Small Business Act, as amended by Public Law 95-89 (15 U.S.C. 644).

1-2. Administrator of General Senca.

1-201. The Administrator shall coordinate with and advise State and local
officials with regard to Federal efforts to encourage procurements in labor
surplus areas with the aim of fostering'economic development in labor surplus
areas.

1-202. The Administrator shall establish specific labor surplus area pro-
curement targets for Executive agencies in consultation with the heads of
those agencies.

_ 1-203. In cooperation with the heads of Executive agencies, the Adminis-
trator shall encourage the use of set-asides or other appropriate methods for
meeting procurement targets in labor surplus areas.

1-204. The Administrator shall report every six months to the President
on the progress of the agencies in achieving the procurement targets.

1-3. Agency Responsibilities.

1-301. The Secretary of Labor shal classify and designate labor markets
which are labor surplus areas. The Secretary shall provide labor market data
to the heads of agencies and State and local officials in order to promote the
development of business opportunities in labor surplus areas.

1-302. The heads of Executive agencies shall cooperate with the Adminis-
trator in carrying out his responsibilities for labor surplus area programs and
shall provide the'information necessary for setting procurement targets and
recording achievement. They shall keep the Administrator informed of plans
and programs which affect labor surplus procurements, with particular atten-
tion to opportunities for minority firms.

1 1-303. In accord with Section 6 of the Office of Federal Procurement
Policy Act (41 U.S.C. 405), the Administrator for Federal Procurement Policy
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THE WHITE HousE,

August 16, 1978.,

S [FRDoc. 78-23439 Flied 8-17-78; 11:39 am]

EDITORIAL NoTE: The President's remarks of Aug. 16, 1978, on signing Executive Order
12073, are printed in the Weekly Compilation of Presidential Documents (vol. 14, no. 33).

FEDERAL REGISTER, VOL 43, NO. 161-FRIDAY, AUGUST 18, 1978

THE PRESIDENT

shall be responsible for the overall direction and oversight of the policies
affecting procurement programs for labor surplus areas.



THE PRESIDENT

[3195-01]

Executive Order 12074 * August 16, 1978

Urban and Community Impact Analyses

By the authority vested in me as President by the Constitution of the
United States of America, and in order to establish an internal management
procedure for identifying aspects of proposed Federal policies that may ad-
versely impact cities, counties, and other communities, it is hereby ordered as
follows:
1-1. Urban and Community Impact Analyses.

1-101. The Director of the Office of Management and Budget shall: (a)
develop criteria for identifying major policy proposals to be analyzed; (b)
formulate standards regarding the content and format of impact analyses; and
(c) establish procedures for the submission and review of such analyses.

1-102. The Director of the Office of Management and Budget and the
Assistant to the President for Domestic Affairs and Policy shall review the
dnalyses.

1-2. Agency Responsibilities.

1-201. Executive agencies shall prepare urban and community impact
analyses for major policy initiatives identified by the Office of Management
and Budget, the Assistant to the President for Domestic Affairs and Policy, or
the agencies themselves.

1-202. Each Executive agency shall, to the extent permitted by law,
cooperate with the Director of the Office of Management and Budget and the
Assistant to the President for Domestic Affairs and Policy in the performance
of their functions under this Order, furnish them with the information they
request, and comply with the procedures prescribed pursuant to this Order.

/77

THE Wm-rr HousE,
August 16, 1978.

EM Doc. 78-23441 Filed 8-17-'8; 11:51 am]

EvrroRAL. NoTE: The President's remarks of Aug. 16, 1978, on signing Executive Order
12074, are printed in the Weekly Compilation of Presidential Documents (vol. 14, no. 33).
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[3195-01]

Executive Order 12075 August 16, 1978

interagency Coordinating Counal

By the authority vested in me as Presidsnt by the Constitution of the
United States of America, and in order to provide for interagency coordina-
tion of the implementation of Federal urban and regional policy, it is hereby
ordered as follows:

1.1.-Establishment of the CounciL

1-101. There is established the Interagency Coordinating Council.
1-102. The Council shall be composed of the heads of the following

agencies, or a designated representative, and such others as the President may
designate:

(a) Department of the Treasury
(b) Department ofJustice
(c) Department of the Interior
(d) Department of Agriculture
(e) Department of Commerce
(f) Department of Labor
(g) Department of Health, Education, and Welfare
(h) Department of. Housing and Urban Development
(i) Department of Transportation
(j) Department of Energy
(k) Environmental Protection Agency
(1) Community Services Administration
(in) General Services Administration
(n) Small Business Administration
(o) ACTION
1-103. The President shall designate the Chairperson of the Council.

1-2. Functions of the CounciL

1-201. The Council shall work with Executive agencies to involve all
sectors of the Nation, including States, county and local governments, regional
bodies, the private sector, neighborhood groups, and volunteer and civic
associations, in a partnership to conserve and strengthen unerica's communi-
ties.

1-202. The Council shall facilitate cooperation and coordination of urban
and regional policy implementation among and betweer\ Executive agencies.

1-203. The Council shall assist Executive agencies in coordinating timely
responses to State, county and local government and community development
strategies.

1-204. The Council shall identify and seek to solve interagency and
intergovemmental problems which impede the effective functioning of the
Federal system.

1-205. The functions of the Council shall neither substitute for nor
replace Executive Office of the President clearance, review and decisionmaking
procedures.
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1-3. Administrative Provisions.

1-301. Executive agencies shall cooperate with and assist the Council in
performing its functions.

1-302. The Chairperson shall be responsible for providing the Council
with such administrative services or support as may be necessary or appropri-
ate.

1-303. The Chairperson may establish working groups or subcommittees
of the Council. The Chairman may invite representatives of nonmember agen-
des to participate from time to time in the functions of the Council.

1-304. The Chairperson shall report to the President on the performance
of the Coundil's functions.

THE WHITE HousE,

August 16, 1978.

[ Doc. 78-23442 Filed 8-17-78; 11:52 am]

EDrroRIAL NoTE: The President's remarks of Aug. 16, 1978, on signing Executive Order
12075, are printed in the Weekly Compilation of Presidential Documents (vol. 14, no. 33).

FEDERAL REGISTER, VOL 43, NO. 161-FRIDAY, AUGUST 18, 1978

36878

(Z7 et /, '_W10

7



THE PRESIDENT

[3195-01]

PROCLAMATION 4585

National Hispanic Heritage
Week, 1978

By the President of the United States of America

A Proclamation

The Hispanic heritage of 16 million Americans is an essential part of our
identity as a nation, and of our role as a leader among nations. As we reflect
upon the couitless historical,-cultural, and sdentific contributions that His-"
panics have made to the development of our country, I want to reaffirm my
commitmeft to ensuring the full participation of our Hispanic citizens in all
levels of our society and government.

Americans have had a unique opportunity to appreciate the values of a
broad diversity of cultures and the contribution each makes to our democratic
and pluralistic society.

As we reach beyond our national borders to advocate the cause of human
rights, we must increasingly look to our own Hispanic community as one of
our primary sources of advice and counsel, particularly in the development of
our relations with other nations of the western hemisphere.

Our Hispanic community is an integral element in the domestic life of our
own nation, as well as in our continuing intemational effort to build under-
standing, mutual respect, and common -purpose with all Hispanic nations.

1n" recognition of our Hispanic heritage, the Congress, by joint resolution
approved September 17, 1968 (36 U.S.C. 1690, has requested the President to
-issue annually a proclamation designating the week including September 15
and 16 as National Hispanic Heritage Week.

NOW, THEREFORE, I, JIMMY CARTER, President of the United States
of America, do hereby proclaim the week beginning September 10, 1978, as
National Hispanic Heritage Week. I call upon all Americans to take this
occasion to reflect on the influence of Hispanic culture in our land, and to
consider how each of us can be more responsive to the concerns of Hispanics.

As we observe National Hispanic Heritage Week with appropriate ceremo-
nies and activities, I call upon all Federal, State and community agencies, all
business and professional leaders, educators, the clergy, and the communica-
tions media to join with me in launching new Hispanic initiatives that will
assure the full participation of Hispanic Americans in every sector of American
life, at every level of leadership, and guarantee that the human and 'vil rights
of Hispanics, other minorities and, indeed, all citizens of our country are fully
protected under the law.

As part of this week's activities I have asked many of my Hispanic appoin-
tees to hold town meetings in areas of concentrated Hispanic population.
These meetings will help define the problems and concerns shared by Hispan-
ics across our nation.
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The role of Hispanics is ever increasing and offers our Hispanic dtizens-
the fourth largest Spanish-speaking population in the world-an increasingly
active and visible leadership.

IN WITNESS WHEREOF, I have hereunto set my hand this seventeenth
day of August, in the year of our Lord nineteen hundred seventy-eight, and of
th& Independence of the United States of America the two hundred and third.

ER Doe. 78-23443 Filed 8-17-78; 11:53 am]
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[3195-01],

PROCLAMATION 4586

Columbus Day, 1978

By the President of the United S(ates of America

A Proclamation

Nearly five centuries ago an Italian navigator in the service of Spain gazed
beyond the wisdom of his time and sailed west to rap at the portals of the
New World. Yearly, in gratitude, we celebrate this incomparable achievement
of Christopher Columbus. We honor too the courage, self-sacrifice, and perse-
verance that propelled him on that voyage.

These qualities can fairly be held as a standard for the -people of the
United States of America. When they have been foremost in our spirit, they
have produced the finest moments in the history of our Republic. Let us
contiLnue to hold them fast so that we may always be open to new wisdom, but
courageous and persevering in defense of the ideas we hold dear.

On October 9 we again honor the memory of Christopher Columbus and
the ever-young promise of the New World.

In tribute to his achievement, the Congress of the United States, by joint
resolution approved April 30, 1934 (48 Stat. 657), as modified by the Act of.

-June 28, 1968 (82 Stat. 250), asked the President to proclaim the second
Monday in October of each year as Columbus Day.

NOW, THEREFORE, I, JIMMY CARTER, President of the United States
of America, do hereby'designate Monday, October 9, 1978, as'Columbus Day.
I invite the people of this Nation to olserve that day in their schools,
churches, and other suitable places with appropriate ceremonies to commemo-
rate his great adventure.

I also direct that the flag of the United States be displayed on all public
buildings on the appointed day in memory of Christopher Columbus.IN WlTNESS WHEREOF, I have hereunto set my hand this seventeenth
dayof August, in the year of our Lord nineteen hundred seventy-eight, and of
the Independence of the United States of America the two hundred and third.

[FR Doc. 78-23444 Filed 8-17'-78; 11:54
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